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THE WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1933, AND JANUARY 1934, TERMS 


I 
STATISTICAL SURVEY * 
Tuomas S. STONE 


The outstanding event of the past two terms of the Wisconsin 
Supreme Court was its unfortunate loss of the services of Justice 
Owen because of his death on April 15, 1934.1 His last illness per- 
mitted him to contribute but twenty opinions and one dissenting 
opinion during the period here under consideration,? and to partici- 
pate in the decision of only about one third of the cases that came 
before the court. Thus a large part of the work reviewed this year 
was that of a six man rather than a seven man court.® 

Under these circumstances, it is fortunate that the amount of 
litigation before the court decreased slightly from the previous two 
terms. We find 504 cases on the calendar, as compared with 550 for 
the previous year.* It does not seem, however, that this decrease in 
the number of cases on the calendar is large enough to indicate any- 
thing more than the natural ebb and flow in the amount of litigation. 

As in the year previous, it is most interesting to notice the volume 
and diversification in subject matter of the opinions written by the 
members of the court. Excluding Justice Owen, the justices wrote 
an average of 53.8 opinions each. An additional six per curiam opin- 
ions were issued. Justice Fowler, with 66 opinions to his credit, led 
the other justices in the amount of material written. If we consider 





* The author is deeply indebted to Prof. Richard V. Campbell for most valu- 
able suggestions and assistance in compiling this material. He is also grateful for 
the helpful co-operation which he received from Mr. Arthur A. McLeod, clerk of 
the supreme court, and from Mr. Fred L. Doar of his staff. 

* This is not the place for a critique of Justice Owen’s outstanding contribu- 
tions to the substantive law of Wisconsin. For an excellent brief discussion of his 
achievements, see Rosenberry, Walter Cecil Owen (1934) 9 Wis. L. Rev. 211. 

* See Table IV. 

* Theodore G. Lewis, of Madison, appointed by Governor Schmedeman on 
November 15, 1934, to fill Justice Owen’s unexpired term, died on December 5, 
1934, without having participated in a single case. 

*The disposition of each of these cases is shown in Table I of this article. 
Note the slight decrease in litigation by comparing this table with Table I in 
Campbell, Statistical Survey (1933) 9 Wis. L. Rev. 5. 

* This computation includes dissenting opinions, special concurring opinions, 
and opinions on rehearing. 

*See Table IV. 
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the dissenting opinions separately, we again find Justice Fowler lead- 
ing with five written dissents, as against an average of 1.6 written 
dissents per justice, excluding Justice Owen from the computation.’ 
The practice of writing special concurring opinions does not enjoy 
a great deal of popularity with the court, as is shown by the fact that 
only two opinions of this nature were filed in the period under con- 
sideration.® 

From the foregoing figures, and from a glance at Tables I, III, 
and IV, it is obvious that the number of cases and the diversifica- 
tion of their subjects is a terrific load upon the members of the court, 
especially when handicapped by the incapacity and death of an en- 
ergetic and able justice. It is fortunate that the court was able to 
take advantage of Rule 64, which reads that “In cases where the or- 
der or judgment is affirmed, opinions will not hereafter be written 
unless the questions involved be deemed by this court of such special 
importance or difficulty as to demand treatment in an opinion... .” 
During the two terms of court here under discussion, 45 cases were 
disposed of by memorandum decisions under this rule. 

The records in the office of the clerk of the supreme court show 
that oral argument of cases plus submission on briefs is by far the 
most popular method of presenting material to the court for consid- 
eration. Three hundred sixty-five cases were presented in this man- 
ner, whereas but 30 cases were submitted on briefs alone.® 

As in the previous year, tort actions based on negligence arising 
in automobile accidents were the greatest source of litigation, in fact 
so great a source that it has been deemed advisable this year to list 
this sort of negligence apart from any other kind in the tables con- 
nected with this article.*° We find 48 decisions handed down in 
cases of this nature, as against 17 involving all other kinds of negli- 
gence. Cases dealing with Practice and Procedure and those concern- 
ing the law of Master and Servant tie for second place, with 34 de- 
cisions each. All but four of the Master and Servant cases arose 
under the Wisconsin Workmen’s Compensation Act.™ 





"This computation does not include dissents without opinion nor concur- 
rences in the dissenting opinions written by other justices. See Table V. 

"See Table IV. 

"It is virtually impossible to compare these figures with those in the tables 
in this article, due to the fact that certain cases were argued and submitted to- 
gether, while others which were argued separately were decided in one opinion. 

* It is interesting to observe that last year for the first time a separate course 
in Automobile Accidents was offered at the University of Wisconsin Law School. 

™ See Table III. 


























WORK OF THE WISCONSIN SUPREME COURT 






























































TABLE I 
Disposition oF LITIGATION* 

Affirmed on hearing” 228 
Affirmed in part and reversed in part 21 
Affirmed by stipulation 2 
Continued 29 
A TE I sos ansssnsinnnatncoctsnan snaabanesudblaasnenenaienetaaeaaaat 42 
Dismissed on hearing 3 
Leave to commence original action denied 1 
Modified, and as modified affirmed ...... . 6 
RT ae ee 8 
Questions answered 4 
Reversed on hearing 129 
Dismissed for non-appearance of parties® 11 
Motion to remand case granted 1 
Original action referred to circuit court 2 
Writ quashed in original action for non-appearance 1 
Writ quashed by order of court 5 
Writ quashed by stipulation 1 

Technical affirmance or reversal for failure to: 
Defend appeal* 4 
Prosecute appeal*® 6 
Total 504 





* This table shows the disposition of each of the 504 cases appearing in the 
August, 1933, and January, 1934, terms. It is the only table in this survey which 
separately lists cases which were brought up separately, but were decided in the 
same opinion. Opinions on rehearing or on motions for rehearing are not included 
in this table. 

» Includes cases affirmed without opinion under Rule 64. 

* Rule 31. 

* Rule 32. 

* Rule 33. 


TABLE II 


DIsPOSITION UPON REVERSAL OR PARTIAL REVERSAL 
Miscellaneous reversals which for practical cited 
terminated the litigation 
Modified and as modified affirmed ..... 
Remanded with directions for /to 
Affirm judgment of justice court 
Confirm order of Industrial Commission 
Discharge defendant 
Dismiss complaint 
Dismiss cross-complaint 
Enter judgment according to opinion. ....... 
Enter judgment for defendant 
Enter judgment for plaintiff 
Enter judgment on verdict 
Further proceedings in accordance with opinion 
Further proceedings in general 
New trial 
Overrule demurrer to complaint or answer 
Reinstate original judgment 
Set aside order in probate procecdings 
Sustain demurrer to complaint or answer 
Vacate award of Industrial Commission 
Vacate order of Tax Commission 
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TABLE III 
TopicaL ANALYsIs oF Dectsions* 
Memorandum 
Decisions Decisions 
with and Connected 

Opinions Cases” Total® 

Administrative Law* ...........00«. RS ie 7 ae eee 2 
ST cniibietitiiediiimindeninaie: © + = = ~~. apa 2 
RN ices OE Ctti‘“‘“=;it*téi‘«‘ 1 
OS 14 
Bills & Notes 3 9 
Constitutional Law .............cs0000 | ee ee ee 6 
Contracts 8 7 15 
Corporations i. me 4 
Criminal Law aero 14 
I TI oasis ccccscosssenceions 11 3 14 
Damages me | el 2 
Equity 5 1 6 
Evidence | eee 6 
Insurance 18 1 19 
Master & Servant" ..........::ses:seses 27 7 34 
Mortgages 14 8 22 
Municipal Corporations® ............ ee 18 
Negligence (Automobiles) _.......... 38 10 48 
Other Negligence ...........0csessseseree 13 3 17 
Partnership i ae pe 1 
Personal Property  ............csssssses a 2 
Persons 7 2 9 
Practice and Procedure ................ 31 3 34 
Probate 23 4 27 
Real Property 5 1 6 
Sales ne 6 
Statutory Construction ............ 8 1 9 
Suretyship and Guaranty ............ eee 6 
Taxation me sa 3! ee 12 
Torts" 1l 1 12 
Trusts ...... Bee oS te ree 7 
Total 328 56 384 





* Although most of the cases under consideration deal with more than one 
topic, in order to avoid confusion, it has been necessary to list each case under 
the topic given major attention in it by the supreme court. As far as possible. 
each case has been listed under the outstanding issue with which it is concerned. 
In a few instances where two problems have received almost the same emphasis, 
the selection has necessarily been somewhat arbitrary. 

* In this classification are included cases affirmed without opinion under Rule 
64, as well as cases where the only written opinion is in the form of a reference to 
another case decided by the court. 

© Cases in which there has been a motion for rehearing or a rehearing are 
listed but once. 

“Concerns the law of administrative bodies. Does not include the Industrial 
Commission, which is classified under “Master and Servant.” 

* Under this classification are included such subjects as liens, exemptions, 
garnishment, etc. 

* With four exceptions, these cases arise under the Workmen’s Compensa- 
tion Act. 
® Includes counties, school districts, and other similar bodies. 
® Includes all tort cases except those based on negligence. 
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TABLE IV 
Topica ANALysiIs oF Oprni0ons* 


Per 
Rosenberry Owen Fowler Fritz Fairchild Wickhem Nelson Curiam 































Administrative Law’ ........ .... sei ed ae 2 
Agency ‘iio ‘as ae 1 1 iia bite oun 
Attorney and Client .......... .... eae para noe “ sans eh 1 
Banks and Banking ............ 5 2 2 one 7 4 2 Gale 
 ) ee sus 4 ; 1 ih 1 
Constitutional Law ............. 1 1 pt 1 3} 1 
CII jasanidcisicescrsesss ee 2! 1 1 aid 4 
Corporations ...... ae jane asa 1 3 aie os 
Criminal Law ............ im @ 3 4 1 2 2 1) 
Creditors’ Rights* .............. 2" 1 2 2 4 sn 1 
IIE scctncsinaiccensecbiddoshidins seus san ‘en poe 2 ‘ai aii 
Equity aaab sas Fa 1 2 1 
Evidence wea ai 2! i 2 
PIE sntsiicsmsbivicicssisnsadinn 1 4 3 3 2 2 
Master & Servant® mee 4 3 4 4 2 5 _ 
eae 1 4 3 1 4 td 1? 
Municipal Corporations’ .. 4 1 a 3 3 2 3 ura 
Negligence (Automobiles) .. 4 3 o 5 8 7 6 2! 
Other Negligence ................ 1 2 4 1 4 1 
BE Seiihiistinsesinscoscesine 1 , ante 
Personal Property ..........::+. 1 a ek 1 ; > 
Persons 1 an 2 ener 2 2 
Practice and Procedure ...... 6 3 9 5 4 3 1 dus 
Probate 3 2 6) 2 3 7 1 1! 
NE I ccinsieneeiicisonsicss 1 1 2 oh 1 1 
Sales “eS ba ie 2 2 ee 1 
Statutory Construction ...... 2 1 sie 1 1 1 3° a 
Suretyship and Guaranty nie 1 2 3 abs con ‘i 
IER Gicciossenssdcscrnspinashadeins cok 1 1 2 2 3 3 
Torts® a Jae 4 ya 1 1 1 
NII, isagintitthanininseaeesdemancisiias 1 2 2 1 1 

OED sicsuiannisiatnabioc 54 21 66 49 56 53 45 6 


* Although most of the opiniéns under consideration deal with more than one 
topic, in order to avoid confusion it has been necessary to list each case under the 
topic given major attention in it by the supreme court. As far as possible, each 
case has been listed under the outstanding issue with which it is concerned. In a 
few instances where two problems have received almost the same emphasis the 
selection has necessarily been somewhat arbitrary. No memorandum decisions or 
decisions made purely by reference to other cases are included in this table. 

» The unfortunate illness and death of Justice Owen of course accounts for 
the comparatively few opinions ascribed to him. 

* Concerns the law of administrative bodies, such as commissions, boards, etc. 
Does not include the Industrial Commission, which is classified under “Master and 
Servant.” 

* Under this classification are included such subjects as liens, exemptions, 
garnishment, etc. 

* With four exceptions, these cases arise under the Workmen’s Compensation 
Act. 

* Includes counties, school districts, and other similar bodies. 

* Includes all tort cases except those based on negligence. 

® Indicates that one of the opinions is a dissenting opinion. 

Indicates thta one of the opinons is a special concurring opinion. 

4 Indicates that one or more of the opinions is on rehearing. 
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TABLE V 


DIssENTS 

Concurrence 

in Dissenting 

Opinion written 
With by another Without 
Opinion Justice Opinion Total 
Rosenberry, C. J. .... 2 “ ns 
Ow , 


3 
3 
1 
3 


| ; NeN Ne: 


10 11 


w 
3 | NMnMns sO 





TABLE VI 


DISPOSITION OF APPLICATIONS FOR REHEARING AND FOR MopmFICATION OF MANDATE 

On Motion for Rehearing 
Denied with costs* 2 
Denied without costs 
Denied, but former mandate amended 
Granted, and former mandate vacated or amended 
Granted, but former mandate upheld 

On Motion to Amend or Modify Mandate 
Denied on 
I catchall ap anbaabancualuabebenbobanaiens 1 














= im oo Oo 














PRES SESS I dew Oe ee OO A 47 


“Includes all cases where costs of any nature were assessed. In most in- 
stances, the assessment of costs was set at twenty-five dollars. 





II 
BANKING AND NEGOTIABLE INSTRUMENTS 


Rocer C. MINAHAN 


A. BANKS AND BANKING 


Problems relating both to banking and negotiable instrumets 
have been of increasing importance in the last two years. Cases in- 
volved in the breakdown of our economic structure which was well 
under way in the middle-west by 1931 are just now being reviewed 
in appellate courts. With growing interest in these questions, courts 
have been faced with a great scarcity of judicial interpretation of 
Wisconsin banking statutes since their adoption in 1903. Mingled 
with this problem is the effect of a volume of emergency legislation 
calling for interpretation. Owing to the economic changes also, is 
the request made to the court to re-examine heretofore settled prin- 
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ciples with reference to changed conditions and the argument that 
old rules have become archaic and do not accord with newly estab- 
lished business principles and practices. 





Records of closed banks disclose unauthorized practices and vio- 
lations of penal sections of the Banking laws. Cases of this type 
have dominated the appellate reports dealing with banking law. 

Section 221.17 of the Wisconsin Statutes prohibits all bank en- 
tries wilfully and knowingly made by officers with intent to deceive 
persons authorized to examine into the affairs of a bank. In Hobd- 
bins v. State,’ the defendant was charged with violation of this sec- 
tion. However, though the entries made on the books as to a balance 
with a correspondent bank were palpably false, still all the notices 
sent by said correspondent were with the books and always were 
examined ; consequently the court said it was absurd that any ex- 
perienced banker would believe that such entries would deceive the 
examiners. The entry was also explainable upon the ground that 
the bank hoped to collect the difference as a fee for forwarding col- 
lection items; so, though a false entry, it clearly was not calculated 
to deceive. No violation of law has been committed in the absence 
of intent to deceive, although the books do not state the true facts. 

Another case involving this section dealt with the making of a 
false report prohibited by the latter part of that section. In Rosen- 
berg v. State,” the defendant’s bank had been warned by the banking 
department about insufficient liquidity, and that it would examine the 
bank every three months to ascertain improvement. Defendant an- 
ticipated such calls and each time borrowed personally sufficient funds 
to buy, just before examination, about 60% of bills payable to the 
bank. Immediately following each examination he would replace 
such bills among the assets of the bank and withdraw the money. 
Hence, the report each time failed to show these bills, as they were 
during that short time not assets of the bank. The entry, though per- 
haps literally true, was, in effect, a false entry within the meaning of 
this section. Therefore, an entry which is literally false but made 
without intent to deceive, as in the Hobbins case, is no violation, but 
an entry which is literally true, if its effect under all the circum- 
stances is to falsify the true condition of the bank, does violate this 
section. 





7253 N.W. 570 (Wis. 1934). 
* 212 Wis. 434, 249 N.W. 541 (1934). 
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In Hobbins v. State,? the defendant was convicted for violating 
Section 343.37 of the Statutes which penalizes corporate officers for 
concurring in making a false publication of the condition of such 
corporation with intent to deceive shareholders, creditors or members. 
Though the defendant was not directly connected with its publica- 
tion, he was president of the bank and had seen previous false state- 
ments recently published and made no correction, and the court held 
that on such proof the jury was justified in finding his concurrence. 
The court further held that the evidence justified the finding of the 
jury of his intent to deceive both creditors and stockholders. Since 
the report did mislead them and the actual condition was prejudicial 
to them, the law will presume intent on the familiar principle that 
one is presumed to have intended the natural and probable conse- 
quence of his acts. 

Another criminal case* which came before the court involves the 
construction of section 221.40 of the Statutes, which prohibits any 
banker from using his ability to make loans or to buy securities on 
behalf of the bank to redound to his personal benefit. The defendants 
were officers of a state bank, and were also officers of an investment 
company. The bank sold securities to the investment company. The 
investment company realized a profit, which was passed on to the 
defendants as compensation for their services to such company. The 
court held that the law of corporations permits companies with iden- 
tical officers to deal with each other, and that the transactions did not 
violate the statute. Penal statutes are to be strictly constructed to 
exclude acts not clearly withing the legislative purpose. The rule is 
otherwise with reference to national banks. The National Banking 
Act of 1933, prohibits officers of banks which are members of the 
Federal Reserve System from being officers of investment companies 
dealing with their banks.® 

The problem of the relation of stockholders to the bank came 
before the court in two cases. In Coyle v. Franklin State Bank,® the 
plaintiff brought suit to rescind his subscription to an increase of 
stock of the defendant bank and for cancellation of a note given there- 
for. The court pointed out the difference between the English rule 
as laid down by Lord Campbell in Henderson v. Royal British Bank* 





* Supra, note 1. 
* State ex rel. Shinners v. Lewis, 213 Wis. 135, 250 N.W. 832 (1933). 
* National Banking Act of 1933, §32, U. S. R. S. §5146. 

* 213 Wis. 601, 252 N.W. 361 (1934). 

"El. and Bl. 356, 119 Eng. Rep. 1279 (1857). 
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to the effect that a stockholder’s right of rescission on the ground of 
fraud is cut off by the insolvency of the bank, and the state of the 
American authorities generally, holding that the stockholder’s right 
of rescission, if he had any, is not so limited, but may be extinguished 
because of laches. The Wisconsin court adopted the latter view and 
held that the stockholder had lost his right to rescind by laches. It 
is, then, still an open question whether misrepresentation and fraud 
will permit the rescission of a subscription for stock. The court also 
pointed out the difference between the State and the National Bank- 
ing Acts. The comptroller is required to issue a certificate in case the 
capitalization of national banks is increased.* There is no such require- 
ment in Wisconsin, there being no officer in the state with powers 
similar to those of the comptroller. Increases in capital stock are 
authorized by statute and need no certificate by an officer. While no 
increase is valid until actually paid in,® still a contract for an increase 
which is authorized is valid and binding and when the contract is per- 
formed or enforced the power to create the increase pro tanto arises. 
It therefore becomes valid when and as any amount is paid in, and 
the subscriber then becomes a stockholder. When a stockholder of a 
state bank pays his subscription for an increase of the capital stock, 
he becomes a stockholder although no other subscriber may have paid 
his subscription, and although the increase in capitalization may not 
have been perfected. 

In Lochner v. State,’ the court corrected the application of a rule 
in a previous case. The problem involved was the status of one who 
appears as of record as a stockholder but in fact has indorsed the certi- 
ficate in blank and transferred it to an officer of the bank. The court 
had taken the view in Cousins v. Flertzheim™ that when a stockholder 
sells to an officer, indorsing the certificate in blank and giving a power 
of attorney authorizing its transfer, the stockholder has done every- 
thing that might reasonably be expected of him to part with title, 
doing all that he can do toward effecting a transfer on the books of 
the bank, and therefore he ceases to be a stockholder. This rule was 
an exception to that which provided that one who appears of record 
on the stock register was as far as the bank, the banking department, 
and creditors were concerned, the stockholder. The court came to the 
conclusion that the exception had been stated too broadly in the Cous- 





*U. S. R. S. $5169. 

* Wis. Stat. (1933) §221.12. 

* 252 N.W. 695 (Wis. 1934). 

182 Wis. 275, 285, 196 N.W. 250, 254. 
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ins case’* and must be qualified to the extent that the stockholder of 
record must deliver the stock to the bank for transfer on the books 
with a request to do so at the time before he ceases to be a stockholder ; 
that simply indorsing it in blank and giving a power of attorney au- 
thorizing its transfer to an officer as a vendee will not relieve the 
vendor of the status of stockholder.** 

The Commissioner of Banking has broad powers to approve or 
disapprove applications for charters of state banks and trust compan- 
ies,’* but similar powers are not granted by the mutual saving bank 
statutes.15 As a result, in State ex rel. Wember v. Kingston,’® the 
court held that the commissioner has no discretionary powers if the 
organization papers of the promoters of a mutual savings bank are in 
good form. In this case suit was brought to compel the Commissioner 
of Banking to approve the articles of incorporation presented by re- 
lators, to attach his certificate thereto, and to deliver a copy to the 
relators. The court denied the commissioner’s motion to quash the 
writ of mandamus, holding that the commissioner must approve the 
articles if they comply with the statutes. 


In Zudunek v. Thomas,’ the court was called upon to construe 
section 5151 of the United States Revised Statutes, which provides 
that any person who transfers the stock of a national bank within 
sixty days of its failure “or with knowledge of such impending fail- 
ure” shall be liable as though no transfer had occurred. It was held 
that a stockholder of a national bank who has such information as 
would lead a reasonable person to inquire concerning the condition of 
the bank, but fails to make inquiry, is chargeable with knowledge un- 
der the statute. The quoted phrase is not a part of the state statutes 
and cases may arise involving this question——namely, whether or not 
when more than six months elapses before a bank failure’® a solvent 
stockholder may escape double liability, because with knowledge of 
impending failure he had transferred his stock to one who is unable 
fully to pay the assessment. 


Continued bank liquidations raise many novel and financially im- 
portant problems not related to nor dependent upon legislation. In 





™ Supra, note 11. 

* See (1933) 9 Wis. L. Rev. 418, 419. 

* Wis. Stat. (1933) c. 221. 

* Ibid., c. 222. 

* 253 N.W. 401 (Wis. 1934). 

* 254 N.W. 382 (Wis. 1934). 

> - period now is one year under §221.42, as amended by Wis. Laws 1933, 
ce. 17, $1. 
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First Wisconsin National Bank v. Kingston,’ the court applied the 
chancery rule to bank liquidations, that is, every creditor may prove 
the full amount of his claim, whether secured or not and receive di- 
vidends on it regardless of the returns of his collateral, provided, of 
course, that he shall not receive more than the full amount of his debt. 
This is contrary to the so-called bankruptcy rule. Chapter 477 of the 
Laws of 1933, changed the rule of this decision.”° 

In Smith v. American National Bank of Wausau," it was held 
that an attorney who deposits his general receipts in an account in his 
own name, pays his office expenses therefrom and from time to time 
makes a deposit from this account into a personal account, has a gen- 
eral deposit which therefore may be set off against any indebtedness 
to the bank. The plaintiff contended that because he kept certain of 
his clients’ money in this deposit and that he had informed the cashier 
of “the purpose to be achieved” thereby, the bank had notice that 
such account was a special deposit. But the court held that the plaintiff 
himself by his own conduct had treated such an account as general. 
It might have been added that an account is presumed to be general 
and will constitute a specific deposit only by agreement or at the direc- 
tion of the depositor.** The mere knowledge by the cashier of the 
purpose to be achieved would seem insufficient to be considered either 
as an agreement or as a direction by the depositor. 

It was held in Marshall and Ilsley Bank v. V oigt,* that although 
section 221.45 of the Statutes protects the bank when it pays one of 
the depositors of a joint account, the other depositor may recover 
from one who makes an unauthorized withdrawal. The court held 
that retention of a pass book by one who opens a joint account is of 
“crucial significance” in the determination of whether a gift of the 
account was effected. For the latter proposition the court relied upon 
DuPont v. Jonet,* and re-affirmed it. 

In State v. Kingston,* the State Treasurer had deposited coupons 
with the Capital City Bank of Madison with instructions to “collect 
and credit.”” The coupons were sent to the Madison collecting bank’s 
agent in Chicago where the collection was made and the Madison bank 
given credit therefor. The Bank Collection Code provides that for 





* 252 N.W. 153 (Wis. 1934), and Note, (1933) 9 Wis. L. Rev. 304. 
* Wis. Stat. (1933) §220.08(5). 

1 254 N.W. 548 (Wis. 1934). 

*™ Morse on Banks and Banking (6th Ed. 1928) §568 a, b. 

* 252 N.W. 355 (Wis. 1934). 

* 165 Wis. 554, 162 N.W. 664 (1917). 

254 N.W. 126 (Wis. 1934) and see 9 Wis. L. Rev. 417. 
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items deposited for collection the collecting bank shall remain an agent 
until money or unconditional credit is received therefor, and will then 
become a depository for such amount.2* The court held that includ- 
ing the words “and credit” in the instruction did not change the agency 
relationship between the depositor and the collecting bank since the 
large volume of business done this way was intended to be protected 
by the Code; and there is nothing inconsistent in a bank which is al- 
ready a depository as to certain items, acting as collection agent for 
other items until they are received. Consequently the state’s preferred 
claim based on agency could not be defeated upon this ground. How- 
ver, the court admitted that if the instruction had read “collect and 
credit our account” and the bank had accepted the items as cash from 
the depositor and so treated them, this might have been such an agree- 
ment as would take the case out of this provision of the Code. 

The defendant then relied upon section 220.15(9) of the Statutes, 
another part of the Collection Code dealing with “ordinary care,” pro- 
viding that when the collecting bank receives from its correspondent 
an unconditional credit, it then becomes a depository, contending that 
at this point, i.e., when the correspondent gave it unconditional credit, 
the relationship of agency was terminated and the relationship of de- 
positor-depository created whereby plaintiff lost its preference. The 
court rejected this argument on the ground that “a collecting bank 
may become a debtor to a customer without becoming a depository.” 
If a collecting bank should convert items, a debtor and creditor re- 
lationship would arise and yet this would not deprive the customer of 
a preference created under subdivision 13 of the Code, which con- 
cerns preferences and interests in the funds of closed banks. Subdivs- 
ion 13c impresses the assets of a bank which has failed with a trust 
for items deposited with it for collection, unless (1) such items have 
been received by the customer in cash; (2) the customer has been 
given an unconditional credit on the books of the collecting bank; or 
(3) upon “the books of another bank, which has been requested or. 
accepted. ...” (Italics mine.) The court held that the relationship of 
principal and agent did not terminate upon the failing bank’s receiv- 
ing an unconditional credit upon the books of the correspondent be- 
cause the statute provides that such a credit must be “accepted or re- 
quested” by the depositor and received by him. Therefore he was en- 
titled to a preference, since the agency relationship continued. Such 
credit upon the books of another bank must be accepted by the de- 





™ Wis. Stat. (1933) §220.15(2). 
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positor and not merely by the collecting bank in order to terminate 
the agency relationship created by the Code.?% 

The state then brought suit against the surety company which had 
issued a bond to the state to secure its deposits,” the condition of the 
bond being that the bank would pay to the depositor all such monies 
as should be deposited therein. The court held that for the same 
reasons expressed in State v. Kingston,” the relation of depositor and 
depository was not created, that the principal and agent relationship 
never terminated, and therefore the surety company was not liable 
since it contracted to indemnify the depositor only for funds on de- 
posit in the bank, that is, those owed to the customer which grew out 
of a depositor and depository relationship. The court conceded that 
the relationship of creditor and debtor did exist, but that relationship 
was distinguished from depositor and depository in which the obligee 
is entitled to make partial withdrawals of the funds. The creditor and 
debtor relationship was the result of the bank’s unlawful taking of a 
certificate of deposit payable to itself for the credit established at its 
Chicago correspondent, representing the items sent in for the cus- 
tomer. 

It was held in Mitchell Street State Bank v. Froedtert, * that a 
guarantee made to a bank upon a loan by the latter in excess of the 
limit provided by section 221.79 of the Statutes is enforcible. In the 
recent case of Caroline State Bank v. Radtke,®° the same result was 
reached where the guaranty was given in an amount exceeding the 
permissible lending power of the bank, at a time, however, when the 
debt did not exceed this limit. The doctrine of the Mitchell Street 
State Bank case was applied, the court holding that such doctrine ap- 
plied with even greater force to a guarantee of a debt which only 
prospectively exceeded the statutory authorization. 

When the economic crisis most seriously threatened our banking 
structure, agreements with depositors permitting banks to scale down 
their deposits and segregate certain of their assets were effected to 
permit them to continue as going institutions. Many agreements of 
this kind were entered into prior to statutory authorization, and when 
section 3 of Chapter 15 of the Laws of the Special Session of 1931 





** An interpretation contrary to that taken by the Wisconsin Court was 
maintained in Legis. (1932) 81 U. of Pa. L. Rev. 201, at 208, note 72. 

* State v. United States Fidelity & Guaranty Co., 254 N.W. 130 (Wis. 1934). 

* Supra note 25. ‘ 
* 169 Wis. 120, 170 N.W. 822 (1919). 
* 213 Wis. 110, 250 N.W. 763 (1933). 
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and 1932," was passed it provided that this subdivision relating to 
stabilization agreements was applicable to deposits “thereafter” made 
in state banks. New deposits were infrequent and the fate of deposits 
already made under such agreements executed prior to the statute was 
and remains of vital importance, but somewhat in doubt. In Wausau 
Malt Products Company v. The Citizens State Bank of Wausau,” 
the court held that the statute was constitutional insofar as it affected 
deposits made after the passage of the law, but there was no decision 
as to its application and validity as to deposits made prior to the date 
of the stabilization statute. Many banks have been and are operating 
under stabilization agreements; hence this problem will undoubtedly 
be raised soon. The section in very similar form was adopted by the 
Federal Emergency Banking Act of March 9th, 1933 [Bank Conser- 
vation Act, 12 U. S. C. A. secs. 206, 207 (1933) ]. 

The Wausau case in addition held that when a bank is in the pro- 
cess of stabilizing its affairs, under this section, a non-assenting de- 
positor cannot obtain a judgment prior to the time when a requisite 
number of depositors concur in the stabilization. The court held that 
an action cannot be maintained even though instituted before approval 
of the agreement, and should be stayed and will be dismissed if the 
stabilization is perfected. 

In Waukesha National Bank v. Cooper,®* the problem of set-off 
was involved. The defendant executed a note to the National Ex- 
change Bank which promptly negotiated the instrument to a third 
bank which in turn negotiated it to the plaintiff. The plaintiff subse- 
quently contracted with the National Exchange Bank to purchase 
some of the latter’s assets and pay to all unsecured depositors seventy 
per cent of their deposits upon the approval of ninety-five per cent 
of the unsecured depositors. In an action upon the note the defend- 
ant, a non-assenting creditor, relied upon the right to set off his de- 
posit against the note. With reference to the note the court held that 
the defendant could not set-off his deposit since the third bank was 
the holder at the time of the failure of the National Exchange Bank, 
which, therefore, had no claim against which the deposit could be off- 
set. Plaintiff stands in the position of a holder in due course, having 
derived its title through such a holder.** 





™ Wis. Stat. (1933) §220.07(16) (a). 
* 254 N.W. 379 (Wis. 1934). 

* 213 Wis. 528, 242 N.W. 150 (1934). 
* Wis. Stat. (1933) §116.63. 
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The more important point involved pertained to defendant’s right 
to counterclaim for his deposit,—whether he could as a non-assenting 
depositor demand payment in full. The court held that he could not, 
that though only ninety-five per cent must consent, the contract was 
to pay all unsecured depositors seventy per cent. The provision in the 
contract did not limit its benefit to those who did assent upon ninety- 
five per cent approving, but included all.*° Because the defendant 
relied upon the terms of the contract to secure full payment, and 
made no objection to the contract itself, the question of its validity in 
view of public policy or depositors’ liens upon bank assets was not 
raised. 


B. NEGOTIABLE INSTRUMENTS 


In Shea v. National Bank of De Pere,®* the court held evidence 
of an oral agreement of guaranty inadmissable to explain a blank 
indorsement. The case of Palmersheim v. Hertel*" was reviewed and 
adhered to. The court said: “It is necessary in the transaction of 
business that there be some definiteness with respect to rights of 
parties to negotiable instruments.”** The result is to hold that an 
indorsement is a written contract, its terms and contents depending 
upon the Negotiable Instruments Law. 

In Bosworth v. Greiling,®® the court construed section 116.34 of 
the Statutes, defining the status of accommodation parties. The court 
held the maker and the accommodation maker of a note primary par- 
ties under section 116.01 which provides that persons primarily liable 
are those who by the terms of the instrument are absolutely required 
to pay it. Therefore the accommodation party was not entitled to the 
benefit of section 117.38(4a) relating to the discharge of parties 
secondarily liable. It is also held that the maker of a note who has a 
valid defense waives it by execution of a renewal. This question ap- 
parently had not been previously adjudged in Wisconsin, although it 
was held in German National Bank v. Barber,“ that any rights a 
surety might have in defense of his obligation are waived when he 
gives his own note continuing his liability, with knowledge of an ex- 
isting defense. 





* Tweeddale v. Tweeddale, 116 Wis. 517, 93 N.W. 140 (1903). 

* 212 Wis. 626, 250 N.W. 424 (1933). 

* 170 Wis. 291, 191 N.W. 567 (1923). 

* Note similar language in Henry v. First National Bank, 212 Wis. 589, 250 
N.W. 442 (1933) (discussed infra). 
* 213 Wis. 443, 250 N.W. 856 (1933). 
“159 Wis. 109, 149 N.W. 767 (1914). 
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In Shawano Finance Corporation v. Julius,’ defendant executed 
a note stating that it was given to cover installments under a condi- 
tional sales contract, and providing for acceleration and confession 
of judgment on default.** The note was attached to the contract but 
severable by a perforated line. On default, plaintiff caused a judg- 
ment on cognovit to be entered, which the trial court vacated on the 
ground that the instrument was not a “note” within the cognovit 
statute, although at the time of the entry of judgment the note had 
been detached. On appeal, the court ordered the judgment re-in- 
stated on the ground that the instrument was negotiable, hence a 
“note” under the statute. The court did not discuss whether an in- 
strument may be non-negotiable and still a note or bond under this 
statute, but discussed merely the question of whether there was au- 
thority to detach the collateral agreement. It held that authority to 
detach was a question of intention and having determined that there 
was implied authority, concluded that the instrument was negotiable. 
In support of its decision the court cites, inter alia, Dilley v. Van 
Wie* and United Finance Corporation v. Peterson,** but in both 
these cases the instrument was held to be a simple contract and there- 
fore not a note. In the Dilley case the instrument was made “sub- 
ject to” the provisions of a collateral agreement. In the United 
Finance case the instrument was merely a part of a contract con- 
taining numerous obligations and conditions. In both cases the in- 
struments were not only non-negotiable, but could not properly be 
described as “notes.” They could only be described as ordinary simple 
contracts. Hence the question of whether this court recognizes the 
possibility of the existence of a non-negotiable note or bond within 
the meaning of the statute permitting judgment on cognovit seem 
not to have been definitely adjudicated. There is ample authority 
recognizing non-negotiable notes,*° and that negotiable and non-nego- 
tiable notes have many elements in common. For example, there is 
a prima facie presumption of consideration in the case of a non-nego- 
tiable note.*® 

The further discussion by the court concerning the effect of lang- 
uage of reference as contrasted with language of condition or incor- 





“ 254 N.W. 355 (Wis. 1934). 

“ Wis. Stat. (1933) §270.69. 

“6 Wis. 209 (1858). 

“208 Wis. 104, 241 N.W. 337 (1932). 

“ Goodrich, Non-negotiable Bills and Notes (1919) 5 Iowa L. Bull. 65. 

“ Ibid., p. 71, n. 31. But see Estate of Linkman, 191 Wis. 353, 210 N.W. 705 
(1926), stating if not holding that no consideration is presumed in “other than 
negotiable instruments.” 
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poration accords with earlier decisions in this state cited by the court. 
The court held that whether the particular method of attachment of 
the two instruments impaired negotiability depended upon the inten- 
tion of the parties as to severability, thereby raising a question which 
will be discussed in a forth-coming issue. 


In the United Finance case the court stated: “By the word ‘notes’ 
in the statute is meant not a writing with a mere notation of an 
amount or amounts payable, but a ‘promissory note.’ The common 
concept of a promissory note is a unilateral instrument containing 
the express and absolute promise of the signer to pay to a specified 
person or order, or to bearer, or to a specified person, a definite sum 
of money at a specified time.” (Italics mine.) In the Shawano case, 
however, the definition of a note omitted the phrase in italics. It 
is not clear whether this omission was intentional or not. The ques- 
tion is important to the solution of the problem if Wisconsin recog- 
nizes non-negotiable notes, since the presence or absence of words of 
negotiability has been used as one of the tests to distinguish between 
negotiable and non-negotiable notes.*? 

Several points of interest and importance concerning the test of 
negotiability are suggested by the language of the opinion. Although 
it is clear that the court was speaking of intention only in connection 
with severability, the inference has been drawn from the language 
that intention determines negotiability. This proposition is much 
controverted in current litigation and discussion.** If, as the court 
found in the principal case, the instruments were intended to be 
severable, then any further intention of the parties that the note 
should be negotiable would be immaterial, because the note would 
then conform to the statutory requirements and would be negotiable 
as a matter of law.*® The court did not mean to discuss the possibility 
of conferring negotiability by intention where the statutory requi- 
sites are not fully met. That question remains open in Wisconsin. 

Henry v. First National Bank® involved the problem of maturity 
of notes containing acceleration clauses and the right of a bank which 
was the holder to set off a deposit of the maker after default. The 








“ Goodrich, op. cit. supra p. 69, n. 20. But see Comment (1933) 8 Wis. L. Rev. 
272 at p. 273, n. 15, citing cases holding that under N.I.L. §10 (Wis. Stat. 1933 
§116.14) if an instrument is intended to be negotiable the absence of words of 
negotiability is not fatal. 

“See Beutel, Negotiability by Contract \1934) 28 Ill. L. Rev. 205; Com- 
ment (1933) 8 Wis. L. Rev. 272. 

“Wis. Stat. (1933) §116.88. 

© 212 Wis. 589, 250 N.W. 442 (1933), cited supra note 38; and see (1934) 9 
Wis. L. Rev. 193. 
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maker made several defaults in the payment of installments upon a 
note which provided that “Failure to pay any installment as the same 
becomes due shall render the entire obligation then due and payable.” 
The bank ignored the defaults and accepted partial and late pay- 
ments, making no remarks. It was contended that its failure to take 
advantage of these defaults re-instated the note. The court held, how- 
ever, that the note automatically matured upon default and required 
no action by the bank, in accordance with a former decision in Hodge 
v. Wallace,** pointing out that reasonable certainty in the law of ne- 
gotiable instruments was indispensable. Therefore, since the note 
automatically matured, all payments made subsequent to default were 
applications upon the total matured obligation ; consequently the mak- 
er's deposit could likewise be applied upon the indebtedness and the 
bank was under no obligation to respond to the maker’s other credi- 
tors as garnishee therefor.5? 

In the National Bank of La Crosse v. Funke,®* it was held that 
a surety even though consenting to the discharge of the party primar- 
ily liable is nevertheless himself discharged unless the holder ex- 
pressly reserves his right of recourse. Section 117.38(5) of the Sta- 
tutes is said to change the common law rule, although that section 
does not mention consent of the surety. It has been suggested that 
during this period of adjustment and stabilization the retention of 
parties secondarily liable is vital. It seems desirable, therefore, for 
business houses to devise a clause to bring their notes within the rule 
of this decision. 

The following three decisions illustrate the decided lack of judi- 
cial opinions upon ordinary banking transactions in Wisconsin, though 
they have little individual significance. In Marshall v. Wittig,®* the 
court was called upon for the first time to decide that a note providing 
for the confession of judgment and waiver of rights to appeal was 
not void, because the objectionable waiver clause is severable. Forms 
containing such clauses have been in use for years and the question 
was raised then for the first time. 

In Will of Stone,® it was pointed out that the term “collateral 
promissory note” had not previously been defined. It held that a col- 
lateral promissory note is any note which is secured by pledged col- 





* 120 Wis. 84, 108 N.W. 212 (1906). 
™ This case is noted in (1934) 9 Wis. L. Rev. 193. 

* 255 N.W. 147 (Wis. 1934). 

213 Wis. 374, 251 N.W. 439 (1933). See section on Contracts, infra. 
* 211 Wis. 518, 248 N.W. 446 (1933). 
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lateral. In Kasten v. Zuehlke Mortgage Loan Company,®* defend- 
ants executed a guarantee of payment with cost of collection, and the 
court held it was an absolute promise to pay the note at its maturity, 
and not a mere guarantee of collectibility. 


In Falk v. Czerwinski," a note secured by a mortgage was as- 
signed. The note was not endorsed and the mortgagor paid the debt 
in ignorance of the assignment. It was held that the assignee was not 
a holder in due course, because the note was payable to order and not 
indorsed. This result is clearly sound under the Negotiable Instru- 
ments Law, sections 116.35, 116.54, 116.57 of the Wisconsin Statutes. 
Under section 116.63 a note in the hands of a holder other than in 
due course causes the instrument to be subject to the same defenses as 
if it were non-negotiable. The court then applied the familiar rule 
that payment to the assignor of a non-negotiable instrument without 
notice of the assignment is payment as to the assignee. The court 
also held that the maker had no notice since by statute the recording 
of the assignment of the mortgage is no notice of its assignment,** 
and therefore it certainly is not notice of the assignment of the note. 
The case follows the doctrine of a previous case.*® 

It appears that the court considered the first sentence of Sec- 
tion 116.63 as controlling. The second sentence of that section pro- 
vides that “a holder who derives his title through a holder in due 
course, and who is not himself a party to any fraud, duress or illegal- 
ity affecting the instrument, has all the rights of such former holder 
in respect of all parties prior to such holder.” Section 116.54 provides 
that when an instrument which may be negotiated only by indorse- 
ment is transfered merely by delivery, “the transfer vests in the trans- 
feree such title as the transferor had therein. . . .” It is true that 
under the latter section the transferee does not become a holder in 
due course until actual indorsement is made, but these sections indi- 
cate that he is not subject to all defenses permissable against an as- 
signee of a non-negotiable instrument before indorsement. Clearly, 
under section 116.54 the transferee of a negotiable instrument gets 
legal title to it if his assignor had such title. This is more than the 
assignee of a non-negotiable instrument has. And this title seems to 
be protected in the second sentence of Section 116.63 where such 
transferee acquires all the rights of the transferor against parties 





213 Wis. 555, 252 N.W. 162 (1934). 

* 254 N.W. 111 (Wis. 1934). 

* Wis. Stat: (1933) §235.52. 

” Marling v. Fitzgerald, 138 Wis. 93, 120 N.W. 388 (1909). 
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prior to him. Consequently, if the transferee’s rights were not lim- 
ited to that of an assignee of a non-negotiable instrument, there might 
conceivably be a duty upon the obligor to seek out the party to whom 
payment is due, which is the rule applicable to instruments properly 
negotiated. At any rate, if the transferee is the holder of the legal 
title under Section 116.54, even though he was not a holder in due 
course, he would seem to be entitled to payment as an incident of 
such title. This interpretation apparently has not been suggested.™ 

Oster v. Buildings Development Co.* is the latest of a line of 
cases raising important questions concerning negotiability and holding 
in due course. The court held that the holders of bonds and coupons 
were bound by a stipulation in the accompanying trust identure giv- 
ing to the trustee the exclusive right to bring suit against the makers 
on certain contingencies. In his opinion Justice Wickhem gives a lucid 
exposition of the problem and tacitly warns the profession that the 
question of the negotiability of such bonds is still open in Wisconsin. 
It has been held that the presence of such a stipulation as the above 
prevents negotiability.® 

As to the effect of a partial or complete incorporation of trust 
deeds or mortgages into notes or bonds the court distinguished the 
case of Pollard v. Tobin,® where only certain provisions of the trust 
deed were expressly incorporated into the bonds. As to the type of 
incorporation provision used in the principal case, which extends to 
all the provisions of the trust deed, the court indicates, without de- 
ciding, that the bonds would be non-negotiable. This general prob- 
lem will be discussed in a forthcoming issue. 


III 
CONTRACTS 
Mites LAMBERT 


The most important cases decided by the court during this period 
involved primarily questions of legality. In a case involving an agree- 





® As to the rights of a transferee of an order instrument without indorsement, 
see Brannan, Negotiable Instruments Law (Sth ed. 1932) pp. 462-477. 

™ 213 Wis. 481, 252 N.W. 168 (1934). 

® Globe Indemnity Co. v. Miss. Valley-Merchants State T. Co., 226 Mo.A. 92, 
41 S.W. (2nd) 962 (1931); noted in (1931) 17 St. Louis L. Rev. 31. See for argu- 
ment contra (1931) 29 Mich. L. Rev. 1062. 

* 211 Wis. 405, 247 N.W. 453 (1933). 
“ Also on this subject see Comment (1933) 9 Wis. L. Rev. 87. 
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ment in restraint of competition, between employer and employee, the 
court made more definite, and perhaps to some extent extended, the 
rule laid down in Milwaukee Linen Supply Co. v. Ring.? In the 
instant case, the defendant, upon entering into the employ of the 
plaintiff as an iceman, agreed that he would not, for a period of two 
years after leaving plaintiff’s employ, deliver ice or solicit business 
within certain territory in the City of Milwaukee. The territory was 
described by street boundaries, and was much more extensive than 
that in which the defendant worked during the time he was em- 
ployed by plaintiff. After his employment was terminated, de- 
fendant breached his agreement. No special circumstances existed, 
such as led the court in Milwaukee Linen Supply Co. v. Ring® to dis- 
tinguish the earlier case of Eureka Laundry Co. v. Long.4 The court 
held the restriction unreasonable, and the contract therefore illegal. 
The fact that the injunction granted was limited to a prohibition of 
competition in the territory actually worked by the defendant did not 
save it. The question involved was the legality of the contract, and 
the contract being invalid, there was no basis for any relief. 

The effect of the decision is that as a practical matter, it is im- 
possible to draft such a contract with a restriction against competition 
in specified territory, since any agreement which restricts competi- 
tion by a former employee in a territory larger than that in which he 
actually works so as to gain an advantage over his employer, is in- 
valid. The extent of this territory cannot be known until the employ- 
ment is terminated. The only safe procedure is to draw the contract 
in such form that the territory in which competition is forbidden 
will be determined by the territory in which the employee actuaily 
works. 


Coules v. Pharris® seems to be a case of first impression. An 
alien, illegally within the country, sued to recover wages earned dur- 
ing the period of his illegal residence. The court held that the action 
could not be maintained. The decision seems to be primarily based 
upon the theory that the contract of employment was illegal, because 
enabling the plaintiff to compete with citizens and aliens legally in 
residence. The decision appears to be unsound on principle. There 





1 Wisconsin Ice and Coal Co. v. Lueth, 213 Wis. 42, 250 N.W. 819 (1933). 
*210 Wis. 467, 246 N.W. 567 (1933). Discussed in Page, The Work of the 
Wisconsin Supreme Court for the August 1932, and January 1933 Terms; III, 
Contracts (1933) 9 Wis. L. Rev. 14. 
* Ibid. 
*146 Wis. 205, 131 N.W. 412, 35 L.R.A. (N.S.) 119 (1911). 
*212 Wis. 558, 250 N.W. 404 (1933), (1933) 9 Wis. L. Rev. 100. 
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was no taint of illegality in the services rendered. While no doubt it 
is against public policy to permit persons such as the plaintiff to com- 
pete for jobs with legal residents, it is submitted that it is much more 
against public policy to permit employers to accept the benefits of 
honest labor and escape payment for it. The fact that the plaintiff 
was subject to deportation and punishment for his illegal entry 
should provide sufficient protection. The case seems analogous to 
those cases in which the contract is only collaterally connected with 
illegality.® 

Any inducement, tending to lead public officials to act or be in- 
fluenced by any considerations other than the public interest, is against 
public policy. For that reason, a bond given by a private individual 
to indemnify a county against the expense of extraditing an alleged 
fugitive from justice is illegal and void. The tendency of such bonds 
would be to lead the authorities to institute criminal proceedings 
where the result was so uncertain that normally they would never 
have been started.’ The decision is supported in principle by former 
cases,® relied upon by the court. 

A provision in a judgment note, waiving the right of appeal, is 
illegal. Such provision however, does not make the entire note il- 
legal.4° An illegal clause in a contract which is not an essential part 
of the bargain, and which involves no moral turpitude, may be treated 
as surplusage. 

Where other branches of the law of contracts were involved, the 
court was for the most part upon familiar ground, and the cases call 
for little comment. 

A vendor of land reserved the “right of first option” to repurch- 
ase it, no repurchase price being named. The vendee, after a convey- 
ance to him, sold to a third party. In an action by the original vendor, 
it was held that there was no contract for the repurchase of the land 
by him," the court applying the elementary rule that an offer must 
be so definite in its terms or require such definite terms in the ac- 
ceptance that the promises and performances to be rendered by each 





*See Restatement, Contracts (1932) §597; Matta v. Katsoulas, 192 Wis. 212, 
212 N.W. 261 (1927); Washburn Land Co. v. Sanborn, 150 Wis. 562, 137 N.W. 
782(1912) ; Lemon v. Grosskopf, 22 Wis. 447(1868). 

* Milwaukee County v. Van Den Berg, 255 N.W. 65 (Wis. 1934). 

* Town of Merton v. Hansen, 200 Wis. 576, 229 N.W. 53 (1930) ; State ex rel. 
Dosch v. Ryan, 127 Wis. 599, 106 N.W. 1093 (1906); Town of Shelby v. Miller, 
114 Wis. 660, 91 N.W. 86 (1902). 

* Marshall v. Wittig, 213 Wis. 374, 251 N.W. 439 (1933). 
Ibid. 
™ Machesky v. City of Milwaukee, 253 N.W. 169 (Wis. 1934). 
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party are reasonably certain. The Contracts Restatement? was quoted 
and followed. A contract, however, is sufficiently definite where its 
terms can be definitely ascertained by reference to the surrounding 
circumstancs.'* 

In a case involving a third party beneficiary’ it was held that a 
mortgagee may recover a deficiency judgement against a remote 
grantee who assumed and agreed to pay the mortgage debt, although 
his immediate grantor was not personally liable. The Wisconsin rule 
as laid down in Enos v. Sanger was followed, and the court re- 
jected the contrary rule which is followed by what seems to be the 
majority of courts elsewhere.4* A bond to pay and save harmless 
against contractor’s liens was held, in accordance with the well es- 
tablished Wisconsin rule, to be a beneficiary contract enforceable by 
a contractor." 

A contract between a manufacturer and a dealer which handled 
its product provided that the dealer should maintain a sufficient un- 
impaired working capital to insure the proper conduct of the business, 
and that the manufacturer should have the right to cancel the contract 
if in its judgment the capital became impaired to a point detrimental 
to the proper conduct of the business. The manufacturer, acting in 
good faith, declared the contract canceled on that ground. The jury 
found that the working capital was not impaired. The court held 
however, that the manufacturer was justified in cancelling the con- 
tract, it being sufficient that it exercised its honest judgment and did 
not act capriciously.1* The case is in line with the Wisconsin rule 
in cases involving performance to the satisfaction of the promisee, 
where it is held that actual satisfaction is necessary.1® Disagreements 
and lovers’ quarrels do not justify a refusal to perform a promise to 
marry. In Gedanke v. Wisconsin Evaporated Milk Co. the rules 
which determine when the failure of a buyer under an installment 
contract to make full payment constitutes a material breach or re- 
nunciation are stated in familiar language. 





* Restatement, Contracts (1932) §32. 

“White v. Machovec, 253 N.W. 389 (Wis. 1934). 

“ Prudential Ins. Co. v. Clybourne Realty Co., 253 N.W. 397 (Wis 1934). 

* 96 Wis. 150, 70 N.W. 1069 (1897). 

See Note (1921) 12 A.L.R. 1531. 

™ A. Kieckhofer Elevator Co. v. Music Arts Corp., 252 N.W. 591 (Wis. 1934). 

* Silent Automatic Burner Co. v. Silent Automatic Corp., 252 N.W. 274 (Wis. 
1934). 

* Kolb v. Bergelin, 209 Wis. 547, 245 N.W. 583 (1932); Parr v. Northern 
Electric Mfg. Co., 117 Wis. 278, 93 N.W. 1099 (1903). 
* Evert v. Hammer, 212 Wis. 647, 250 N.W. 824 (1933). 
* 254 N.W. 660 (Wis. 1934). 
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A contract for the razing of an old building and the erection of 
a new one, in consideration of a lump sum plus the timber, old brick 
etc. from the old building, is not divisible.2? In several cases?® which 
need not be separately considered the court enforced the rule that a 
written contract cannot be modified by a prior or contemporaneous 
oral agreement. 


An agreement to purchase a note and mortgage is within the 
Statute of Frauds section** of the Uniform Sales Act.» Performance 
of services under a separate and collateral agreement is not “some- 
thing in earnest or part payment” within the meaning of the statute.** 

A letter by an obligee on a stock subscription note, expressing 
surprise at being called upon to pay the balance, but authorizing the 
application of liquidating dividends against the note, and expressing 
willingness to pay the balance left after such application, if necessary, 
was held to toll the Statute of Limitations.27 The opinion does not 
purport to relax the well-established doctrine in Wisconsin that an 
unequivocal promise to pay as well as an acknowledgment of the 
indebtedness is necessary,”* but the court seems to take a more liberal 
position in interpreting the new writing than in earlier cases.”® 


IV 
CRIMINAL LAW 


Georce A. BowMAN 


A. BANK CRIMES 


Decisions in criminal cases coming before the Supreme Court 
in recent months indicate the trend of the times. Since the banking 
structure collapsed, there have been many prosecutions. The de- 
fense advanced in most of these cases is that the defendants in- 
tended no wrong and did not even know that they had committed 
the acts claimed to be crimes. The Wisconsin Supreme Court was 





* Findorff v. Fuller & Johnson Mfg. Co., 212 Wis. 365, 248 N.W. 766 (1933). 

* Hampton Plains Realty Co. v. Cohen, 252 N.W. 572 (Wis. 1934); Marshall 
wv. Wittig, supra note 9; Findorff v. Fuller & Johnson Mfg. Co., supra note 22. 

™* Wis. Stat. (1933) §121.04(1). 

* Schwanke v. Dhein, 254 N.W. 346 (Wis. 1934). 

™ Ibid. 

™ Marshall v. Wittig, supra note 9. 

* Phelan v. Fitzpatrick, 84 Wis. 240, 54 N.W. 614 (1893). 

* Cf. for instance, Phelan v. Fitzpatrick, supra note 28; Pierce v. Seymour, 52 
Wis. 272, 9 N.W. 71 (1881). 


Rg ERSTE TOT RE. 





Pe EE TIT Te 


eeeities cancion 








WORK OF THE WISCONSIN SUPREME COURT 29 


unable to find that the evidence was such as to take the question out 
of the realm of disputed questions of fact. In State ex rel. Kropf 
v. Gilbert, the court said: 


Because they as directors had that controlling power and responsibility, 
whatever was done by subordinate officers, agents, or employes of the cor- 
poration, in the usual and ordinary course of its business or affairs, after the 
directors had knowledge thereof, or where chargeable with such knowledge, 
may be deemed to have been done with the approval or at the direction of the 
board of directors, either expressly or by necessary implication by way of 
acquiscence. 


But the phrase “or were chargeable with such knowledge” must 
not be taken to signify a conclusive or even a rebuttable presumption 
of knowledge, which would remove or trench upon the requirement 
of criminal intent. The court was thinking in terms of circumstan- 
tial evidence, as is indicated by statements later in the opinion. At 
page 219, the court said: 


He is only chargeable with such knowledge, . . . to the extent that he 
in fact knew of such entries, as, for instance, because they were made by him, 
or at his direction by others acting under his supervision or control or because 
they were brought to his attention. 


And at page 221 the evidence held to support an inference of 
actual knowledge and acquiescence is detailed. 

So also in Hobbins v. State,? a conviction for causing the publi- 
cation of a false statement was sustained. The evidence was held to 
warrant the jury’s finding of falsity of items therein, and defend- 
ant’s knowledge of such fact on the theory that a person is pre- 
sumed to have intended the natural and probable consequences of 
his acts. “Uneasy lies the head that wears the crown,” may well be 
paraphrased to apply as well to all officers and directors of Wis- 
consin banks. But this is because juries or any fact finding tribu- 
nal may be influenced by current prejudices, not because the require- 
ment of guilty knowledge has been abolished by the court. These 
cases follow the sterner and more general rule of this country, and 
adhere to the former rule as laid down in State v. Rosenberg,® in 
which the Supreme Court found that “there is ample evidence that 
accused knew the statement to be false” and in accord with well es- 
tablished principles held that his motive in publishing it was not 





1213 Wis. 196, 251 N.W. 478 (1933). 
* 253 N.W. 570 (Wis. 1934). 
* 212 Wis. 434, 249 N.W. 541 (1933). 
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material when the legislature had prohibited the publication. With 
these decisions should be compared Schroeder v. State,* which was 
decided under a statute, section 348.19, which, if read literally, 
provides that one who “has good reason to know” is as liable crim- 
inally as though he in fact knew. 


B. ABANDONMENT 


In Zitlow v. State, we find a sign of the times. The defendant, 
a moulder, had no steady employment for three years and had been 
on County Relief. When the County had highway work to do, Zit- 
low and other heads of families were summoned to appear for 
work. The wage scale was $2.40 a day, and of this the person on 
relief would receive 20% in cash and the balance would be credited 
upon his past account for relief furnished. Zitlow did not like this 
arrangement and refused from time to time to work. He claimed 
the working conditions were bad. The trial court and a jury found 
defendant guilty of wilfully neglecting and refusing to support his 
wife and family. In upholding this conviction the Supreme Court 
said that Zitlow was not being imprisoned for debt, nor were his 
rights to object to the manner of administering relief being abridged, 
nor was the abandonment statute being used as a club to enforce 
upon working men intolerable conditions of employment. It was 
a question for the jury to decide whether Zitlow acted in good 
faith and because of proper motives, or whether he wilfully re- 
fused to support his wife and children and used his working con- 
ditions as a mere excuse. 


C. Cerrtiriep QUESTIONS 


The practice of certifying doubtful questions to the Supreme 
Court for answer, under sec. 358.08 of the statutes is becoming more 
popular. In State v. Kaiser,® the Court calls attention to the fact that 
it is without jurisdiction to determine such questions, until after the 
defendant is convicted. In State v. Becker," where the defendant had 
been convicted of trapping mink within a certain wildlife region, the 
Supreme Court was asked whether the legislative act which created 
the wildlife region was constitutional. The court answered, “No,” 





* 210 Wis. 366, 244 N.W. 599 (1933). 

* 213 Wis. 493, 252 N.W. 358 (1934); annotated in (1934) 9 Wis. L. Rev. 425. 
* 252 N.W. 273 (Wis. 1934). 

* 255 N.W. 144 (Wis. 1934). 
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because the statute incorporating privately owned property into a 
wildlife refuge without the consent of property owners and without 
compensation is void since it takes private property for “public use” 
without compensation. In State v. Alt,’ the Supreme Court said, 
“Yes,” an automatic repeating rifle having cartridges in its magazine, 
but none in the barrel, is a loaded rifle within the statute prohibiting 
certain methods of hunting. In State v. Brooks,® the Court said, 
“No,” the conviction of the defendant on the charge of lewd and las- 
civious conduct does not constitute a bar to the prosecution of the de- 
fendant for adultery where the evidence produced in the adultery case 
was the same as that upon which the conviction for lewd and lascivi- 
ous conduct was had, except for the additional proof of the defendant 
being a married man. Because of the simplicity of obtaining a de- 
cision from the Supreme Court on disputed questions of criminal 
law, the procedure under this statute will doubtless be frequently used 
in the future. 


D. SEARCHES AND SEIZURES 


The court in the case of Scaffido v. State,!° recognized the radio 
as a valuable aid in the apprehension of criminals when it held that 
information received by radio giving the number of the car used in 
a robbery, and a description of one of the bandits, as being sufficient 
evidence to justify the arrest of suspected participants without a 
warrant. After receiving the radio message, two detectives found a 
Hudson car with the brodcasted number in front of a saloon, and 
arrested three men who were together in the saloon, one of whom 
answered the broadcasted description. The court said, 

The information received by McGarvey and Flannery afforded sufficient 
basis for them as police officers exercising ordinary prudence and caution, but 
charged with the duty of apprehending criminals with dispatch essential for 
public security in the proper enforcement of the law, to have an honest and 
strong suspicion that Scaffido and Cicerrello had participated in committing 
the assault and robbery. 


This rule is not new, but is now attuned to the radio. 


E. TEsTIMONy OF CONSPIRATORS 


While three robbers were engaged in an assault and robbery, 
armed, a police officer appeared on the scene, and one of the robbers 





* 254 N.W. 533 (Wis. 1934). 
* 254 N.W. 374 (Wis. 1934). 
* 254 N.W. 651 (Wis. 1934). 
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shot and killed him. The three then talked and escaped together. They 
were tried together, and the conversation which they had after the 
shooting was permitted in evidence. This is claimed to be an error, 
because the conspiracy ended with the murder. But in Pollack v. 
State,’ the court held that the three could be treated as conspirators 
although no conspiracy was alleged in the information, following 
Murphy v. State,* and also that the conspiracy did not end until 
after the joint escape, and, therefore, the conversation after the mur- 
der was admissible. The court took occasion to point out that in its 
opinion “the apprehension and conviction of criminals is not a sport- 
ing event.” In Gelosi v. State,1* the defendant was convicted as ac- 
cessory before and after the fact to the murder of Andrew Presti. 
Presti was shot and killed while riding in an automobile with two men 
and a woman by a man sitting in the seat behind him. His body was 
taken from Madison, where he was shot, to Janesville, where Gelosi 
got into the automobile, took the wheel, and disposed of the body near 
Rockford, Illinois. The circumstances indicated that Gelosi pro- 
cured, advised or counseled the murder. The woman in the car testi- 
fied as to the killing and disposition of the body. Defendant claimed 
error because statements of the conspirators made after the mur- 
der was committed were introduced in evidence. The court, how- 
ever, held that the conspiracy did not end with the killing itself, but 
continued until the body was disposed of. 


F. ILLEGITIMACY 


In Koenig v. State,* a well-established rule was adhered to when 
the Supreme Court set aside a conviction because the District Attor- 
ney got before the jury testimony of a husband and wife as to non- 
access, the court saying: “The most clear and conclusive proof of 
non-access is required to bastardize a child born in wedlock.” There 
was no evidence of non-access, except that provided by the husband 
and wife. In dealing with this problem one must keep distinct the 
presumption of legitimacy of a child born in wedlock, and the rule 
of incompetency of the husband or wife to testify to non-access for 
the purpose of rebutting that presumption. The two rules co-operate 
as a practical matter to change the substantive law from a law that 
a child inherits from his father to a law that a child inherits from his 





253 N.W. 560 (Wis. 1934) (Clarified on rehearing, 254 N.W. 471); an- 
notated in (1934) 9 Wis. L. Rev. 422. 

™ 86 Wis. 626, 57 N.W. 361 (1893). 

* 255 N.W. 893 (Wis. 1934). 
“255 N.W. 727 (Wis. 1934). 
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mother’s husband unless, without the aid of their testimony of non- 
access, strong proof can be made that he is not the child of his 
mother’s husband. 


G. Non-PreJUuDICAL Error 


The Supreme Court is in step with the times when it consistently 
holds that many errors committed in a trial do not require a new 
trial or a reversal on appeal, unless they are satisfied that the de- 
fendant is not guilty of an offense with which he is charged. So 
in State v. Doran,” alleged misconduct of the District Attorney 
in supressing evidence was held an error, but did not require a re- 
versal where all the material facts were covered in the trial. In State 
v. Galle,)® it was held that an alleged improper statement by the Court, 
and alleged improper instructions, would not prejudice the rights of 
the defendant. In State v. Frickey,’* where the evidence was of a 
circumstantial nature, the court said that after reading the record it 
was unable to say that justice had probably miscarried, and reaffirmed 
the doctrine, “If there is credible evidence which in any reasonable 
view supports a verdict in a criminal case, it cannot be disturbed on 
appeal.”'® In Alto v. State,® it was held that conversation between 
conspirators before defendant became a party to the conspiracy, in- 
troduced in evidence over prosecutor’s objections, was considered not 
prejudicial to the defendant, and it was error, but not prejudicial 
error, for the District Attorney to refuse to produce statements of 
witnesses made to him different from the witnesses’ testimony at the 
trial. The Supreme Court is, evidently, determined that criminals 
shall not escape justice because of errors which do not materially 
affect the question of guilt or innocence. 


H. Granp Jury 


In Steensland v. Hoppman,”® the Court again holds that an ac- 
cused has no right to inspect the minutes of a grand jury to enable 
him to prepare his defense, pleas or motion, and held that on motions 
previous to trial a presumption exists that an indictment found by a 





% 213 Wis. 130, 250 N.W. 771 (1933). 
© 252 N.W. 277 (Wis. 1934). 

™ 255 N.W. 724 (Wis. 1934). 

%8 Ibid. at 726. 

” 253 N.W. 777 (Wis. 1934). 

* 213 Wis. 593, 252 N.W. 146 (1934). 
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grand jury is based upon legal and sufficient evidence until it is met 
by satisfactory evidence to the contrary. 

While there is nothing new or startling in the laws made by the 
Supreme Court in recent months in the field of criminal law, the de- 
visions are important because they illuminate dark corners and apply 
old rules to new and bizarre facts. 


Vv 
EVIDENCE 


Barney B. Barstow 


A. Parot or Extrinsic EvIpENCE AFFECTING WRITINGS 


The application of the parol evidence rule has been involved in 
several cases recently decided by the Supreme Court. A very in- 
teresting question of this kind arose in Beers v. Atlas Assurance Co.., 
Lid.,' which was an action in deceit to recover damages on account 
of an alleged fraud upon the plaintiff by reason of which he entered 
into a written contract of sale of an insurance business. The case was 
heard on an appeal from an order sustaining a demurrer to the com- 
plaint. By his pleading the plaintiff took the position that a recovery 
could be had on the ground that a contemporaneous oral promise re- 
lating to a matter covered by the contract was fraudulent because 
made without intent to perform. He contended that such contem- 
poraneous oral promise may be shown. The majority of the court, 
while they held that the demurrer was improperly sustained because 
the complaint stated a cause of action for breach of contract, re- 
jected the contention on the part of the plaintiff that the contem- 
porary oral promise could be shown. The court says that to hold 
otherwise would permit a claim of fraud in every case where there 
was a breach of contract if it could be shown that at the time the 
negotiations were had, the defaulting party had no intention to per- 
form. Justices Fairchild and Wickhem wrote separate opinions. The 
former was of the opinion that the complaint stated a cause of action 
for fraud and that the parol evidence rule had no application. He 
contended that the reason for the parol evidence rule, which is to 
prevent persons who have become parties to definite, complete and 
unambiguous written contracts from being heard later to say that 
the actual contract was different from that expressed in the writing, 





*253 N.W. 584 (Wis. 1934). 


OE OO 


~~ 








WORK OF THE WISCONSIN SUPREME COURT 35 


was not present in the case, for the plaintiff admitted the making of 
the contract and the terms thereof. Justice Wickhem was also of 
the opinion that the parol evidence rule had no application. He was 
of the opinion that the fact that the oral promise is identical with 
the stipulation in the writing did not throw the case within the pro- 
hibitions of the parol evidence rule and that this was true whether 
the action was based on an affirmance or disaffirmance of the con- 
tract. 

In Marshall v. Wittig,? an action to recover the balance due on a 
note given as a part payment of the purchase price for corporate 
stock, it was held that the parol evidence rule prevented the defend- 
ant from introducing evidence tending to show he was not a stock- 
holder, despite the language of the subscription agreement. 

In Blazei v. Cologne,’ the court declined to permit a lessee to in- 
troduce evidence of an oral promise of the lessor to attend to a blocked 
toilet made prior to the execution of the written lease. 

In Burnett County Abstract Co. v. Eau Claire Citizens Loan & 
Investment Co.,* the court reiterates the rule recognized in Anderson 
Yards Co. v. Citizens State Bank,® that the parol evidence rule does 
not apply to strangers who have not assented to the written instru- 
ment. 

In Hampton Plains Realty Co. v. Cohen,® which was an action to 
foreclose a land contract containing a provision whereby the seller 
agreed to permit the purchaser to assign the contract to a corporation 
when legally organized, the court was of the opinion that it would 
be a gross violation of the parol evidence rule to permit the introduc- 
tion of oral evidence to explain that it was intended to mean that 
upon completion of the organization of the corporation the seller 
would make, execute and deliver to the corporation a new land con- 
tract and cancel the original contract. 


B. PRESUMPTIONS 


The nature of a presumption, namely that it is a rule regulating 
the order of proof, is well illustrated in the case of Estate of Gallun™ 
where it was held that section 72.01 (3) of the Wisconsin Statutes, 
creating a presumption that gifts made within two years preceding 





* 213 Wis. 374, 251 N.W. 439 (1933). 
* 213 Wis. 48, 250 N.W. 752 (1933). 
*255 N.W. 890 (Wis. 1934). 

* 187 Wis. 60, 203 N.W. 921 (1925). 
* 252 N.W. 572 (Wis. 1934). 
7254 N.W. 542 (Wis. 1934). 
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the death of the donor are made in contemplation of death, ceases 
to exist when evidence is introduced to show that such gifts were not 
made in contemplation of death. The presumption created by section 
72.01 (3) has no probative weight. 

In Cushman v. Estate of Cushman,’ it was held that there was 
no presumption under section 328.25 of the Statutes that the deceased 
executed a note which had been signed by a mark, for it appeared 
that he could write. Under section 370.01 (19) in all cases where 
the written signature of any person is required by law it shall always 
be the proper handwriting of such person or in case he is unable to 
write, his proper mark written by some person at his request and in 
his presence. In this case, however, even a signature would not have 
generated the presumption, for purported signatures of persons who 
have died are expressly excluded from the opreation of section 
328.25. 


C. Opinion EvipENcE 


In Lang v. Baumann,® the court distinguishes an earlier case, 
Olson v. Hermansen,’ where the testimony of a plaintiff in an auto- 
mobile case to the effect that the defendant drove the car as she usu- 
ally did, and that plaintiff did not think defendant was to be blamed 
for the manner in which she drove the car, was permitted to be in- 
troduced. In Olson v. Hermansen, the testimony was by a party to 
the action and was receiable as an admission. In Lang v. Baumann, 
the witness was not a party, and the court therefore sustained the ex- 
clusion of the testimony because “it is quite a different thing to ask 
for the opinion of a mere witness upon a matter not involving science 
or skill which covers the ultimate question to be decided by the jury.” 

The rule that opinion evidence is not admissible unless the matter 
is one involving skill and science was also applied in Bent v. Jonet,™ 
which was an action to recover damages for injuries sustained as a 
result of a fall from wooden bleachers while in attendance at a foot- 
ball game. Objections had been made to the exciusion of expert 
testimony that the dleachers complied with the building code of the 
Industrial Commission. It is pointed out that if a specific order of 
the Industrial Commission, specifying the design and construction of 
these bleachers, had been involved, expert testimony might have been 





* 213 Wis. 74, 250 N.W. 873 (1933). 

°213 Wis. 258, 251 N.W. 461 (1933). 
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admissible to explain it and opinions of experts as to conformity to 
the order might have been admissible under the doctrine of Allisow 
v. Doerflinger Co.,!* for conformity would be conclusive of the issue 
of negligence. But no such question arose; nor did the evidence pur- 
port to be expert opinion that the bleachers were as safe as their 
nature would reasonably permit. 


VI 
INSURANCE 


NATHAN P. FEINSINGER 


In Schwartz v. Norwich Union Indemnity Co.,' the insured sued 
to recover damages for fraudulent handling of the defense in an ac- 
tion for personal injury, resulting in a judgment in excess of the 
coverage. Defendant appealed from an order overruling a demurrer, 
on the ground that no legal damage, hence no cause of action, existed 
until plaintiff had paid the judgment. The supreme court affirmed 
the order on the ground that subjection to liability constituted dam- 
age sufficient to maintain an action in tort. Although in a sense the 
insured obtains a windfall in the event that he is not called upon to 
pay the judgment before the statute of limitations has run, the pos- 
sibility is remote, and to impose a condition, as by means of a bond, 
that he return the money after the statute has run, would require 
him to keep at least the principal intact during the intervening per- 
iod. This question was not raised or discussed. 

In Tomashek v. Hartland Farmers’ Mutual Fire Ins. Co.,? a town 
mutual fire insurance company appealed from a judgment for the 
amount of a fire loss suffered by a member, on the ground that the 
policy had lapsed through nonpayment of an assessment. At the time 
the policy was issued, section 202.11 of the Wisconsin Statutes 
(1927) was in force, requiring the company to mail notice of fire loss 
in excess of cash funds necessary to pay such loss, or the amount of 
the assessment therefor, and the sum due from the member. At the 
time of the assessment, this section (subs. 2) had been amended to 
require the mailed notice to state the “rate per cent” of the assess- 
ment, and a published notice to state the total amount thereof. The 
notice in the particular instance stated the amount of the fire losses, 
and, apparently, the amount due from the member, but not the amount 





"8.208 Wis. 206, 242 N.W. 558 (1932). 
* 212 Wis. 593, 250 N.W. 446 (1933). 
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of the total assessment. The court held that the member was en- 
titled to know the total amount to be raised and indicated that both 
the total amount of the assessment and the amount of the fire losses 
must be stated in the statutory notice. The opinion suggests that, 
since the assessment may include other expenses as well as fire losses, 
the total assessments should be itemized so that the member might 
determine the amount allocated to fire losses. 

In holding that the 1927 statute requires notice of the total assess- 
ment, the court relies on earlier cases* which were decided under a 
statute which expressly required notice of the amount of the assess- 
ment. However, the 1927 statute required notice “of the amount of 
such loss, or assessment, and the amount due from him as his share 
thereof.” The statute has again been changed and since claims will 
probably be made by members whose policies were issued under dif- 
ferent statutes, it would be wise for companies to include in their 
printed notices all information that could possibly be of benefit to 
the members or all information that any of the statutes, liberally con- 
strued, could possibly require. Insurers have been careless in formu- 
lating notices which attempted to meet only the bare requirements 
of a particular statute. It would seem that they would have every- 
thing to gain and nothing to lose by following the above suggestion.* 

In Loughran v. Employers Mutual Indemnity Corp.,5 the court 
held that the insurer was not liable under a “non-ownership” policy 
issued to an employer to cover liability for negligent driving by em- 
ployees while using their own or rented cars in the prosecution of the 
employer’s business. The “non-ownership liability” indorsement ex- 
cluded liability of any person other than the named insured, that is, 
the employer, who was not liable in the particular case because at the 
time of the accident the employee, a salesman, was not using the car 
in his employer’s service. The decision is unquestionable, since such 
a limitation as to coverage is not prohibited by statute,® and does not 
seem opposed to public policy. As an alternative or additional 


* Particularly, Breakstone v. Appleton Mut. Fire Ins. Co., 149 Wis. 303, 135 
N.W. 853 (1912), where the court had indicated that though means of determining 
the amount of the assessment would satisfy the statute, the omission of any fact 
required to be stated in the notice would prevent a forfeiture, even if the member 
was not prejudiced thereby. 

“See Vance, Insurance (2nd ed. 1930) pp. 299-301, for authorities. 

* 212 Wis. 634, 250 N.W. 389 (1933). 

*See Wis. Stats. (1933) §204.33, for prohibited restrictions on coverage in 
liability policies. 

*See Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N.W. 200 
(1933) (upholding a policy limitation as to the class of persons whose injuries are 
covered thereby). 
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ground, the court relied on the case of Drewek v. Milwaukee Ins. 
Co.,* involving an employer’s “ownership” policy with the statutory 
provision for “extended insurance,”® which properly held that a policy 
limitation on the manner of use of the car was permitted under the 
statute. The uncompensated loss of life in the accident involved in 
the case raises once more the larger problem of compensation for 
automobile accidents which is now being studied by the bar of this 
state. 

In McKinnon v. Massachusetts Bonding & Ins. Co.,!® the in- 
surer sought to avoid liability for loss under a burglary policy on the 
ground that a statement in the application, made a warranty by the 
policy, that she had suffered no loss by burglary within five years, 
was false. The jury found no intent to deceive, but that the false 
statement increased the risk. On appeal the court reversed a judg- 
ment for defendant and ordered judgment for plaintiff, on the ground 
that the company had actual or imputed knowledge of the previous 
burglary, hence the risk was not increased.’ Actual knowledge was 
found from a payment by the company in compromise of a dis- 
puted claim of loss by burglary within five years of the issuance of 
the policy. Imputed knowledge was found from a statement by the 
insured to the agent who transmitted the application, that furs had 
been stolen, which put the agent on inquiry as to the date of such 
burglary. The doctrine of imputed knowledge is well recognized in 
insurance law, and is incorporated into the Wisconsin statutes,!? al- 
though the result is usually expressed in terms of waiver and es- 
toppel, rather than no increase in risk. The court also held that 
the person transmitting the application was an agent under Section 
209.05, distinguishing the case of Sachs v. North American Life Ins. 
Co.,'* relied on by respondent, as involving simply the question of 
authority of an admitted agent to modify the terms of a policy. The 
principal case seems correct on all points, and is novel only insofar 
as it extends the doctrine of imputed notice to facts which a solicit- 





* 207 Wis. 445, 220 N.W. 881 (1932). 

° Wis. Stat. (1933) §204.30 (3), particularly the clause limiting extended cov- 
erage to the use of the automobile “for purposes and in the manner described in 
the policy.” 

* 213 Wis. 145, 250 N.W. 503 (1933). 

™ For the meaning of this expression, and a general discussion of Wis. Stat. 
(1933) §209.06, dealing with representations and warranties, see Comment (1932) 
7 Wis. L. Rev. 261. 

4 Wis. Stat. (1933), §209.08. . 
* 201 Wis. 537, 230 N.W. 612 (1930). 
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ing or transmitting agent would discover on pursuing an inquiry 
suggested by statements of the applicant. 


By what may be a pure coincidence, but more probably as a by- 
product of the current crisis in the affairs of mortgagee and mort- 
gagor, the court during the past year has been forced to re-examine 
the nature of the rights of a mortgagee in the proceeds of insurance, 
when in one form or another the policy relates to him or his property 
interests. In general, there are three typical forms of protecting the 
interests of the mortgagee, consisting of a policy issued to the mort- 
gagor with loss payable to the mortgagee “as his interest shall ap- 
pear”; a policy issued to the mortgagor with a “standard mortgage 
clause” or rider, which purports to protect the mortgagee’s interest 
in the policy from certain acts or ommissions by the mortgagor ; and a 
policy, seldom used, issued directly to the mortgagee and insuring his 
interest alone.’ 

In Cary Mfg. Co. v. Acme Brass & Metal Works,” the court 
reconsidered the nature of the rights of a mortgagee under a clause 
making loss payable to the mortgagee “as his interest shall appear.” 
In that case plaintiff purchased land, a plant and equipment of de- 
fendant under a land contract, the premises then being mortgaged. 
Pursuant to agreement with defendant and the mortgagees, plaintiff 
obtained a policy with a clause as above, which the court construed 
as making loss payable first to the mortgagees as their interest might 
appear, second to the vendor as its interest might appear, and the 
residue to plaintiff. Plaintiff-appellant contended that inasmuch as 
it had restored the premises, it was entitled to at least that portion 
of the proceeds claimed by the mortgagees which represented equip- 
ment on which the mortgagees had no lien. The court affirmed a 
declaratory judgment for the defendants on the ground that the in- 
terest of the mortgagees in the insurance proceeds was not neces- 
sarily limited to their interest in the premises, and that the rights of 
the parties were determined by their contract, which contained no pro- 
vision for reimbursement of plaintiff for expense of rebuilding. Chief 
Justice Rosenberry said :1® 


The loss payable clause attached to the policies of insurance is what is 
ordinarily referred to as an open one; that is, one which makes the mort- 
gagee an appointee only. Under a clause of this kind, it has been consistently 





“See Keith v. Royal Ins. Co., 117 Wis. 531, 94 N.W. 295 (1903); cf. Vance, 
Insurance (2nd. ed. 1930) §§167, 170-171. 
* 254 N.W. 513 (Wis. 1934). 
* 254 N.W. at 514. 
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held in Wisconsin that no assignment of the policy is effected, and the in- 
terest of the mortgagee is measured, not by any interest in the property, but 
by the amount due upon the obligation, the payment of which is to be 
secured. Williamson v. Michigan Fire and Marine Ins. Co., 86 Wis. 393, 57 
N.W. 46, 39 Am. St. Rep. 906. See 5 Couch, Insurance, par. 1215a, and cases 
cited. This case has never been overruled nor is it modified by the standard 
policy law. The loss payable clause annexed to the policy specifically pro- 
vides that the loss, if any, is to be adjusted only with the insured, and then 
is to be payable first to the mortgagees as their interest may appear, “subject 
nevertheless to all the terms and conditions of the policy,” and, secondly, 
to the Acme Brass & Metal Works as its interest may appear and the residue, 
if any, to the plaintiff. Under such a clause, the defendant company and the 
mortgagees are appointees, and the provisions in the contract made between 
the insurer and the insured are for the benefit of a third party, the extent 
of whose interest is determined by the amount of the indebtedness due to 
the insured. “As their interests may appear” does not refer to the interest of 
the mortgagees in the property as the plaintiff seems to argue. Therefore it 
is immaterial whether the mortgagees had an interest as such in all of the 
property covered by the policies of insurance. There is nothing to prevent 
the owner of property with the consent of the insurrer appointing his creditor 
to receive the proceeds in the event of loss, even though the creditor has no 
interest in the property by way of mortgage or otherwise. The term “mort- 
gagee” is inserted merely to indicate the nature of the interest and to determine 
the means by which the extent of the interest of the appointee shall be de- 
termined. For this reason it is immaterial to what extent, if at all, the equip- 
ment was attached to the building so as to become realty. 


The court went on to hold that under the decisions cited by plain- 
tiff as controlling, the rights of the parties in the event of rebuilding 
insured premises destroyed by fire was a matter of contract; that 
under the contract in the principal case the plaintiff had no such 
rights; and that its present predicament, while unfortunate, was the 
result of its own failure to protect itself in advance by proper pro- 
vision in the contract. While the court did not directly consider the 
matter, the implication is clear that had the parties intended other- 
wise, and failed to express their intention in the contract by mistake, 
the provisions of the loss payable clause would prove sufficiently flex- 
ible to carry out the underlying intentions of the parties as expressed 
in a reformed contract. The only change would be a re-interpreta- 
tion of the word “interest” as it appears in the loss payable clause. 

The subject of rights under a loss payable clause is deemed of 
sufficient importance to the bar to justify a review of the early cases 
on the subject. Not only are there questions left unsettled as to the 
rights of a mortgagee under such a clause, but the much more con- 
troversial problem of rights under a “standard” mortgage clause, dis- 
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cussed below, must be studied in the light of the opinions of the 
court in these early cases. 

In Pupke v. Resolute F. Ins. Co.,*" the court held that recovery 
by an assignee of a fire insurance policy after loss would be defeated 
by acts of the assignor-insured which would defeat recovery by the 
latter, even though such acts took place after the assignment ; hence 
it was error to exclude evidence of fraud by the assignor-insured in 
connection with proof of loss. The court stated that the insurer’s 
consent to assignment “only authorizes the assignee to be substituted 
as payee, in case a liability to pay accrues, according to the terms and 
conditions of the policy.” It should be noted that this case did not 
involve merely a “loss payable” clause, but an absolute assignment, 
consented to by the insurer. 

In Charter Oak Life Insurance Co. v. Smith,® the court held 
that a mortgagee under a loss payable clause has “the legal right to 
the insurance money” and the insurer the “duty” to pay him on 
proper demand, hence the loss resulting from insolvency of the in- 
surer, after a reasonable time within which the mortgagee might 
have demanded and received payment, must fall on the mortgagee 
and not the mortgagor-insured. 

In The Appleton Iron Co. v. The British American Insurance. 
Co.,*® involving a policy with a loss payable clause on chattels mort- 
gaged for a debt in excess of their value, the court held that an as- 
signment by the mortgagor for the benefit of his creditors did not 
violate a policy provision against change in “title or possession” of 
the “property insured,” so as to defeat recovery by the mortgagor and 
mortgagee as co-plaintiffs. The court stated that the prohibition in 
the policy related not to the mortgagor’s equity of redemption, but to 
the legal title to the chattels, which was in the mortgagee, where it 
remained unaffected by the mortgagor’s assignment. A mortgage on 
real estate was distinguished on the ground that the “title” remains 
in the mortgagor, and would pass to his assignee. Of particular in- 
terest is the statement of the court on rehearing: “The legal title of 
the policy vested, upon its execution, in the mortgagee, as fully as 
if it had been subsequently assigned to him.” On the original hearing 
the court had said: “The policy is not a contract between the insurer 
and the insured only. There is a third party to it, with beneficial 





17 Wis. 379 (1863). 
* 43 Wis. 329 (1877). 
* 46 Wis. 23, 1 N.W. 9, 50 N.W. 1100 (1879). 
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interest in it from the beginning ; in the circumstances, with the chief 
or only beneficial interest.” 

In Northwestern Mutual Life Insurance Co. v. The Germania 
Fire Insurance Co.,?° a mortgagee whose claim exceeded the sum due 
on the policy, and to whom all rights of action had been assigned be- 
fore suit, was allowed to recover the whole sum due on the policy, 
and not merely the amount of the mortgage debt owed at the date of 
trial. The court stated that in view of the assignment, it would be 
immaterial if the whole mortgage debt had been paid; that the in- 
terests of other parties in the proceeds of the policy was a matter to 
be adjusted between them and the plaintiff. 


In Hammel v. The Queen Insurance Co. of London and Liver- 
pool,2* a mortgagee of real estate sued in his own name on a policy 
containing a loss payable clause, alleging that the mortgage debt ex- 
ceeded the amount of insurance. An order overruling a demurrer for 
non-joinder of the mortgagor-insured was affirmed on the ground 
that in view of the above uncontroverted allegation, the mortgagee 
appeared to be the only party interested in the proceeds of the poli- 
cy. The court stated: “The legal title to the policy of insurance was 
as effectually in the plaintiff as if it had been assigned to him.” For 
this proposition the court cited the Appleton Iron Co. case, but failed 
to note that in the earlier case, as here, the statement was unnecessary 
to the decision; further, that in the earlier case the court had care- 
fully limited its discussion to insurance on mortgaged chattels. For 
the proposition that the mortgagee may sue in his own name alone, 
the court cited the Northwestern Mutual Life case, in which, however, 
all rights of action had been assigned to the mortgagee before suit. 
Justice Orton dissented on the ground that the allegation concerned 
a matter that was within the knowledge of the mortgagor but not of 
the insurer, hence could not practically be controverted by the latter 
without the former’s presence. 

In Manson v. The Phoenix Insurance Co.,2? it was held that a 
mortgagee of chattels insured under a policy with a loss payable 
clause is entitled to the insurance proceeds as against creditors of the 
mortgagor, in garnishment proceedings brought by the latter after 
loss, although the mortgage was not properly filed. The court stated : 
“His mortgage debt being greater than the amount of insurance, his 
interest was the whole interest of the policy . . . The legal title of 





* 40 Wis. 446, 454 (1876). 
™ 50 Wis. 240, 6 N.W. 805 (1880). 
64 Wis. 26, 24 N.W. 407 (1885). 
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the property insured and of the policy being in Stacy (the mortga- 
gee), he has an unimpeachable right to the insurance money ;” further, 
“the mortgages being good as between the parties, Stacy had an insur- 
able interest in the property, measured by the amount of his bona fide 
indebtedness.” It should be noted that this is the first case in this 
group, in which the mortgagor or one claiming through him, at- 
tempted to assert a right to the insurance proceeds, in conflict with 
a claim of the mortgagee. 


In Gillett v. The Liverpool & London & Globe Ins. Co.,”8 a policy 
with a loss payable clause was held void as to the mortgagee because 
the mortgagor by taking out additional insurance had violated a policy 
condition against other insurance by “the insured” on the “property 
hereby insured.” The mortgagee had contended his interest in the 
property was insured and that he was the “assured party,” hence the 
policy provision could be violated only by the mortgagee himself tak- 
ing other insurance on his mortgage interest. The court held that 
the policy ran to the insured, and inferrentially that the property in- 
sured was the mortgagor’s interest. It was stated: “Perhaps such a 
policy would not be an insurance of the mortgage interest as such, 
but probably would cover such interest.” The court refused, on the 
ground of laches, to recognize the policy as running directly to the 
mortgagee, although the latter claimed that such was the understand- 
ing of the parties at the time of insurance. 

In Blake Opera House Co. v. The Home Insurance Co.,™* the 
court again refused to reform a policy on the property of a corpora- 
tion with loss payable to a stockholder therein, so as to make the 
policy run directly to the stockholder, on the ground that the claimed 
mistake was not proved. 

In Meiswinkel v. The St. Paul Fire & Marine Ins. Co.,” plaintiff 
sold realty and took a mortgage back, assigning his policy of insur- 
ance to the vendee with the subsequent assent of the insurer. An 
indorsement made loss payable to the plaintiff-mortgagee as his in- 
terest might appear. The insurer refused payment of a loss on the 
ground that the mortgagor had obtained additional insurance without 
the consent of the company and had set fire to the house. The trial 
court reformed the indorsement on the ground of mistake, so as to 
create a policy running directly to the mortgagee. On appeal, the 
judgment was reversed on the ground that the evidence did not sup- 





= 73 Wis. 203, 41 N.W. 78 (1888). 
73 Wis. 667, 41 N.W. 968 (1889). 
* 75 Wis. 147, 43 N.W. 669 (1889). 
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port the finding of mistake. The court stated that since the mort- 
gage debt exceeded the policy, the “entire legal title thereto” was in 
the mortgagee, citing the Hammel case. Nevertheless, according to 
the opinion, the mortgagee’s rights were dependent upon the policy 
provisions. : 

In Chandos v. American Fire Ins. Co. of Philadelphia,”* the court 
held that a mortgagee under a loss payable clause was bound by an 
appraisal agreement between the mortgagor and the insurer, although 
the mortgagee was not a party to the agreement and had received no 
notice thereof. This result was said to follow a fortiori from the de- 
cision in the Pupke case, in which the preparation of fraudulent 
proofs of loss by the mortgagor had been held to defeat the rights 
of an assignee of the policy after loss. The court distinguished the 
case of a policy payable simply to the mortgagee or other third person, 
“who thereby becomes the assignee of the policy and the loss,” from a 
policy payable to the mortgagee “as his interest may appear,” in 
which case the mortgagor remains in control of the policy and the 
adjustment of the loss. It was stated further that in the latter case 
the mortgagor “must bring the suit, and if he cannot recover, the 
mortgagee could not..The insurance is upon the property of the 
assured, and not on the interest of the mortgagee.... The general 
principle established by the authorities and supported by reason is 
that in such a case as this the insured occupies the same relation to 
the insurance as the sole party to the contract in all respects, except 
the payment of the money to the mortgagee as his interest may ap- 
pear, as if there was no such clause in the policy.” The court ad- 
mitted difficulty in reconciling the Appleton Iron Co. and Hammel 
cases, where the mortgage debt exceeded th insurance, but stated 
that “the conflict, if any, is more in the theory of such cases than 
in practical effect. The mortgagor or assured still remains the re- 
sponsible party, and may by his acts of omission or commission, in- 
validate the policy.” 

In Carberry v. German Ins. Co.,* the court stated that a mortga- 
gor is a necessary party to the action by a mortgagee under a loss 
payable clause. This was said to follow from the rule that such a 
mortgagee is bound by the policy stipulations, and the corollary that 
acts by the mortgagor would be available to defeat any claim by the 
mortgagee. The contention that the mortgagee might sue alone as 
the “trustee of an express trust,” was expressly rejected. The court 








* 84 Wis. 184, 187, 54 N.W. 390, 392 (1893). 
** 86 Wis. 323, 56 N.W. 920 (1893). 
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mentioned the fact that the mortgage was less than the insurance, 
and cited the Hammel case in support of the proposition above. The 
reasoning of this opinion, together with the language of the Chandos 
case to the effect that even where the mortgage debt exceeds the in- 
surance, the mortgagee’s rights are affected by acts of the mortgagor 
in violation of the policy, would logically necessitate the overruling 
of the Hammel case, but thus far the court had not recognized such 
necessity. 

Out of this welter of cases, whose results were more consistent 
than their opinions, emerged the case of Williamson v. The Michigan 
Fire and Marine Ins. Co.,** on which the court in the principal case 
exclusively relied. In the Williamson case there was a total loss of 
realty on which the mortgage debt was $600 and the insurance $400. 
The trial court, over the objection of the insurer, allowed the mort- 
gagee to sue and recover judgment in his own name. On appeal, 
respondent cited, inter alia, the Hammel case. Judgment was re- 
versed, with the direction that the mortgagor be made a party to the 
action. The opinion of Justice Pinney directly overthrows various 
propositions established in earlier cases, particularly the Hammel 
case, without mentioning such cases by name. He asserts: (1) It 
is the mortgagor, or his interest in the premises, which is insured, 
and not the mortgagee or his interest; (2) such a provision does not 
operate as an assignment of the policy whether the mortgage debt 
exceeds the loss or otherwise ; (3) the continued validity of the policy 
is dependent upon the performance by the mortgagor of “all” the 
conditions embraced in it; (4) the clause, “loss payable to mortgagee, 
as his interest may appear,” has no operation “in praesenti,” but only 
as a “conditional appointment or order,” a “conditional appointment 
or agreement,” for the future payment of “the amount due on the 
mortgage at the time of, and in the event of, a loss under it”; (5), 
an action for recovery in case of loss must be brought in the name of 
the insured, but the mortgagee, “in respect of his interest,” may be 
joined with him as a coplaintiff ; (6) the case is “not one of a defect 
of parties, but of a want of sufficient interest in the plaintiff to en- 
able him to recover.” 

As suggested above, the court might easily have reached the same 
conclusion as to necessary parties by merely overruling the Hammel 
case on the basis of the Chandos and Carberry cases. But insofar as 
it purported to define the rights of the parties generally, the decision 





* 86 Wis. 393, 57 N.W. 46 (1893). 
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was apparently accepted by the profession as tonclusive. The only 
important case in point intervening between the Williamson case and 
the principal case is Wunderlich v. Palatine Fire Ins. Co.,?® which 
affirms the general propositions in the Williamson case. However, 
language of the opinion in the Wunderlich case indicates the possibil- 
ity of a different construction of the rights of a mortgagee of chattels 
as distinguished from realty. 

In addition, the Wunderlich case contains a discussion by the 
court of the meaning of the word “interest” as used in a loss payable 
clause. The case involved policies of insurance on lumber sold but 
not separated or delivered in such a way as to pass title to the vendee, 
“loss, if any, payable to the George E. Foster Company, as their in- 
terest may appear.” The vendee claimed that “interest” meant loss 
by destruction of the property, that is, the difference between market 
value and the unpaid purchase price, thus including profit resulting 
from appreciation. The vendor claimed “interest” meant the amount 
paid on the purchase price, which was all that the vendee would ob- 
tain on the destruction of the property, excusing performance by the 
vendor. The court sustained the vendor’s contention, and in doing so 
laid down certain principles which seem to apply to the principal case. 
It was said :*° 


The question, of course, is, what was, in fact, the intention of the parties 
in the use of these words? for they had a perfect right to stipulate between 
themselves as they chose for the payment of any sum, or for the acquisition of 
any rights in the insurance, in the event of loss by fire. The word “interest” 
is used loosely, and is open to construction; for, as we have already pointed 
out, the appellant acquired no actual interest in the lumber itself, and the 
word is used, not in that sense, but as indicating some other interest or right 
which appellant might have under its contract, and which the parties in- 
tended to protect. It is not unusual to indorse and deliver policies of in- 
surance with the same expression here present merely to secure simple-contract 
debts, the interest of the transferee of the policy being, not in the property 
itself, but merely in the continued solvency of the assured. . . . We must, of 
course, ascertain the intention of the parties to these transactions from the 
writings themselves, construed in the light of the surrounding circumstances. 


The Wunderlich case is also of interest for its discussion differ- 
entiating between “open policies,” insuring unnamed parties so as 
to create a contract directly between the insurer and such parties, 
and policies containing “open loss payable clauses,” the nature of 
which is the subject of this discussion. 





* 104 Wis. 395, 80 N.W. 471 (1899). 
* At 404, 80 N.W. at 474. Italics mine. 
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In Keith v. Royal Ins. Co.,*1 the court held that since an insurer 
knowing of a breach of the policy was under no duty to give notice 
of an election to cancel to the insured mortgagor, it was under no 
duty to give such notice to a mortgagee under a loss payable clause. 
In so holding, the court states that under this clause: 


Only the owner is under any contractual privity with the insurer, except 
as the mortgagee may avail himself of the contract between the others for 
payment to him. He has no direct rights against the insurer, but recovers 
solely in the right of his mortgagor. He can recover only when the latter can. 
. . . The company can be charged with no higher or different duty to such 
mere appointee than by its contract it owes to the insured... . 


The Keith case was followed by Woodard v. German-American 
Ins. Co.,5* in which the court held that the rights of the mortgagee 
under a loss payable clause were defeated by foreclosure proceedings 
against the insured, under the terms of the policy. 

In the light of the cases summarized above, the passage quoted 
from the court’s opinion in the Cary Mfg. Co. case invites certain 
questions and observations. 

(1) In describing a clause making loss payable to the mortgagee 
as his interest may appear as an “open” loss payable clause, the 
court evidently intends to distinguish such a clause from one making 
the whole loss payable to a designated person, in the nature of an 
assignment, as well as from an “open” or “floating” policy constitut- 
ing a direct contract with an unnamed party. There is a possibility 
of confusion arising out of the use of the word “open” to describe 
a particular type of loss payable clause, since it is already widely used 
to describe a particular type of insurance policy. 

(2) A possibility of future controversy arises out of the descrip- 
tion of the mortgagee as an “appointee merely,” and of the contract 
as one “for the benefit of a third party,” namely, the mortgagee. The 
word “appointee” has no technical significance, and while it is clear 
from the decision that a mortgagee falling within that description 
has not the rights of an assignee, it is not clear that he has no more 
rights than an ordinary agent whose authority is not coupled with an 
interest. On the other hand, if this is really a third party beneficiary 
contract, the mortgagee should be allowed to sue in his own name, 


"117 Wis. 531, 94 N.W. 295 (1903). But see Appleton Iron Co. v. British 
American Assurance Co., 46 Wis. 23, 29-30 (1879), to the effect that the insurer 
owes a duty to notify the mortgagee, to give him an opportunity of protecting 
himself by other insurance. 

* 128 Wis. 1, 106 N.W. 681 (1906). 
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and certain breaches by the promisee (the -mortgagor-insure¢) -<e- 
feating his rights on the contract, should not.affect the recovery by 
the beneficiary (the mortgagee), yet these -and other- incidents of 
ordinary third party beneficiary contracts as interpreted and enforced 
in Wisconsin,** are lacking in this particular type 03. Sontag -as'6b- 
served in the above discussed cases. = 2 § “*?""%s , 

(3) The court states that “as their interest may appear” does 
not refer to the interest of the mortgagee in the property; that the 
insured may appoint his creditor to receive the proceeds in the event 
of loss, even though the creditor has no interest in the property by 
way of mortgage or otherwise. The court by implication follows the 
view expressed in the Wunderlich case, that the meaning of “inter- 
est” is a question of intent to be construed from the contract in the 
light of the surrounding circumstances. This view seems entirely rea- 
sonable, and thus interpreted, the decision in the principal case ap- 
pears to be entirely proper and correct. The only possible objection 
arises from the general requirement of insurable interest which aims 
to prevent the temptation to gambling and incendiarism, and the theory 
that property insurance is to provide indemnity only. The court sug- 
gests that the insured may make the loss payable to his unsecured 
creditor, without at the same time giving him an interest in the in- 
sured property itself. Such a scheme would seem to violate the prin- 
ciple of insurable interest as above outlined. An unsecured creditor 
cannot insure property of his debtor,®* because of lack of insurable 
interest, yet he may, it seems, become the assignee of a policy after 
its issuance, for collateral security, even without the consent of the 
insurer.*® from this it would follow that an unsecured creditor may 
be named to collect under a loss payable clause. 

Would the court go beyond a creditor as appointee, and allow the 
insured to nominate anyone to collect? Obviously he could appoint 
a third person as his mere agent, but the court is treating of a third 
person who will retain the proceeds when collected. Clearly such an 
assignment to a volunteer, before loss, without the consent of the 
company, would increase the moral hazard. Would the situation be 
any different if instead of an assignment, one without insurable in- 
terest is named to recover for his own benefit? It would seem that 
if public policy forbids one without insurable interest to obtain in- 





*See Page, Beneficiary Contracts in Wisconsin (1921) 1 Wis. L. Rev. 216, 
274. 

* Vance, Insurance (2nd ed. 1930) p. 126; cf. Patterson, Unsecured Creditors’ 
Insurance (1931) 31 Col. L. Rev. 212-237. 
* Vance, op. cit. supra note 34, p. 641 n. 18, and cases cited. 
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surance on, property; even with the consent of the insurer, courts 
should not sanction, devices which indirectly produce the prohibited 
result, whether ia the form of an assignment or a loss payable clause. 


In Prudential Ins. Co,.v..Paris Mut. Fire Ins. Co.,3* the court 


considered the rights of a mortgagee under a “standard” or “union” 


mortgage clause, appearing in the form of a rider to a policy pre- 
viously issued to the mortgagor. The policy was issued by a reg- 
istered town mutual company, with a rider in the form authorized 
to be used by such companies under sec. 211.07. The mortgagor had 
operated a still on the premises in apparent violation of the policy 
provisions. On appeal from judgment for the mortgagee, the in- 
surer contended that both the policy and the rider were void because 
of lack of consideration. The court held that the rider, although 
part of the insurance policy for certain purposes, was a “separate 
and distinct contract,” citing Keith v. Royal Ins. Co.,3" and that the 
“promises” of the mortgagee to pay assessments, give notice of in- 
creased hazards and pay correspondingly increased rates, and the 
“agreement” for subrogation to the mortgagee’s rights, constituted 
sufficient consideration for the mortgagee’s insurance. The court did 
not consider the probem of effect of lack of consideration for the 
policy itself, raised by the insurer, finding from the record that con- 
sideration did in fact exist.** 

The decision follows the weight of authority which treats the 
standard mortgage clause for many purposes as an independent con- 
tract.*® But the court rests its reasoning on a quotation from the 
Keith case, which involved simply a “loss payable” clause.*° More- 
over, the expression “direct contract with the motgagee” used by 
the court in the Keith case appears to refer to a policy issued directly 
to the mortgagee, and not merely a policy issued to the mortgagor, 
as in the instant case, with a provision or rider for the protection of 
the mortgagee’s interest.*! 

The decision in the principal case may be considered as establish- 
ing the general proposition that a standard mortgage clause consti- 





* 213 Wis. 63, 250 N.W. 851 (1933). 

* 117 Wis. 531, 538, 94 N.W. 295, 297 (1903). 

“The problems raised by this decision are too numerous and involved for 
extended discussion here, but will be treated in a later issue. 

* Hastings v. Westchester Fire Insurance Company, 73 N.Y. 141 (1878) ; 
Goldstein v. National Liberty Ins. Co., 256 N.Y. 27, 175 N.E. 359 (1931), (1931) 
17 Corn. L. Q. 151; Syndicate Ins. Co. v. Bohn, 65 Fed. 165 (C.C.A. 8th, 1894). 

“See discussion of this clause, supra. 

“This suggestion is supported by the court’s analysis in the State Bank of 
Chilton case, noted below. 
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tutes a “separate and distinct contract,” at least for some purposes, 
and is supported by consideration. It is interesting to note that the 
court speaks of the mortgagee’s “promises” and “agreement,” while 
the clause itself is so phrased as to make the mortgagee’s non-com- 
pliance with the provisions therein merely conditions subsequent 
avoiding the policy as to the interest of the mortgagee, which he can 
prevent if he so elects by performing certain specified acts. 

At page 68 of its opinion, the court states: “The rider covering 
the mortgagee’s insurance is a part of the insurance policy, [but] 
not the policy itself.”** While the statement was made to negative 
the claim of the insurer that the rider must be signed by the same 
officers as must sign the policy, it suggests that there may be con- 
tingencies in which the terms of the policy itself may be important 
as affecting the rights of the mortgagee under his “separate and dis- 
tinct contract,” a suggestion that is realized in cases decided in other 
jurisdictions. The following questions, and perhaps others, are not 
definitely settled by the opinion in the principal case: (1) Will con- 
duct of the mortgagor avoiding the policy as to him, other than acts 
specifically mentioned in the standard mortgage clause, affect the 
rights of the mortgagee under the policy or clause? (2) Is the time 
of affixing the mortgage clause, whether contemporaneously with or 
subsequent to the issuance of the policy, material for any purpose? 
(3) Will the court in any case distinguish between the conduct of 
the mortgagor prior and subsequent to the date of execution of the 
clause or rider, or prior to and after loss? (4) Specifically, will lack 
of consideration, or fraud in the procurement of the policy, on the 
part of the mortgagor, affect the mortgagee’s rights ?4* 

Some of these problems were involved in the subsequent case of 
State Bank of Chilton v. Citizens’ Mut. Fire Ins. Co.,“* which cur- 
iously enough did not even refer to the previous case. The mortgagee, 
relying on a standard mortgage clause contained in a rider attached 
to a standard fire insurance policy, sought to collect in cash the amount 
of loss on an insured barn and silo. The court held that the insurer’s 
option to rebuild, contained in the standard policy, was not affected 
by the addition of the standard mortgage clause and applied to the 





“See also the opening provision of the clause which reads: “This policy, as 
to the interest of the said payee, as mortgagee .... only shall not be invali- 
dated... .” 

“See (1933) 33 Col. L. Rev. 305, and Comment (1933) 33 Col. L. Rev. 1071, 
for a discussion of these and other problems. 


“ 252 N.W. 164 (Wis. 1934). 
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mortgagee as well as the mortgagor-insured, but that in this case 
the option had been lost because of circumstances discussed below. 


In his opinion, Chief Justice Rosenberry concedes that the stand- 
ard mortgage clause “to a certain extent is a contract directly between 
the mortgagee and the insurer,” but prefers to describe it as a con- 
tract for the benefit of a third party, the mortgagee. Viewing the 
standard mortgage clause in either light, he reasons that the mort- 
gagee’s rights are subject to “all the terms and conditions of the con- 
tract except those which are expressly waived by the insurer in the 
rider.” Hence, he concludes, the statutory policy provision giving 
the insurer the option to rebuild affects the rights of the mortgagee. 

The opinions in the two cases offer an interesting contrast, with 
perhaps practical consequences in future litigation. The emphasis 
on the “separate contract” aspect of the standard mortgage clause 
in the first case disappears in the second; the assumption in the first 
case that the provisions of the clause are promises or agreements so 
as to constitute consideration flowing from the mortgagee is put in 
question by the second opinion, which points out that while the mort- 
gagee has the privilege, for example, of paying premiums if the 
mortgagor has failed to pay, thereby continuing the policy in force, 
he does not agree to pay premiums ; while consideration by the mort- 
gagee is indicated in the first case to be a prerequisite to rights in 
the mortgagee, in the second case its importance is minimized by re- 
garding the clause as a contract for the benefit of a third person. One 
might confidently predict further litigation emphasizing these points 
of difference. 

The State Bank of Chilton case contains other features of im- 
portance. The option to rebuild is justified as a preventive of over- 
valuation and excessive recovery by the insured under the valued 
policy law, yet the valued policy law itself has been justified by this 
court as a preventive of overinsurance and excessive premium profits 
by the insurer. Wisconsin stands alone in holding that the option to 
rebuild exists despite a total loss under the valued policy law. The 
court states that the option clause is for the benefit of the insurer, 
but declines to decide whether or not it may be modified by the in- 
surer by express contract. 

The final point in the court’s opinion covers another novel prob- 
lem in this state. The insurer had offered to rebuild the barn, but 
had not mentioned the silo. The court held that the insurer’s option 
to take back all or part of the articles agreed on, stated in the stand- 
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ard policy, relates only to personalty. It held also that while the barn 
and silo were separately valued, they constituted together a single in- 
strumentality on the farm. It was concluded that having failed to 
offer in due time to build the structure in its entirety, its option had 
expired. 

In Lang v. Baumann* and Oertel v. Williams,** the court consid- 
ered the application of sec. 260.11 as amended by c. 375 of the Laws 
of 1931 involving the long controverted subject of joinder of or direct 
action against an automobile liability insurer.*7 In the Lang case the 
court held that the amendment made ineffective a “no action” clause 
in a policy deferring action against the insurer until final judgment 
against the insured, stating that all doubt as to the propriety of join- 
ing the insurer had been removed by the said amendment. 

In the Oertel case, which involved an action for injuries incurred 
in Indiana against a New York insurer on a policy issued in Wis- 
consin, the court held that the question of joinder was one of pro- 
cedural law, as to which the law of the forum governed. An order 
overruling a plea in abatement on the ground that the insured, a 
Pennsylvania resident, who neither had been served nor appeared, 
was a necessary party, was sustained on the basis of Elliott v. In- 
demnity Ins Co.,*8 in which the administrator of the estate of an in- 
solvent deceased was held not to be a necessary party. The court 
distinguished Fulleylove v. Constitutional Ind’y Co.,*® in which the 
insured did not appear, stating that judgment was given for the in- 
surer in that case because of the presence of a “no action” clause, 
which was now ineffective by reason of the subsequent amendment 
to Section 260.11. Chief Justice Rosenberry dissented on the ground 
that the majority decision deprived the insurer of the aid, co-opera- 
tion, or even presence of the insured, and disabled the insurer from 
litigating the question of its liability under the policy, which would 
necessitate the presence of the insured. 

The opinion of the majority seems a logical application of the 
statute in the light of previous decisions. However, the practical 





* 213 Wis. 258, 251 N.W. 461 (1933). 

# 251 N.W. 465 (Wis. 1933). 

“ For a history of the struggle, see Comment (1932) 7 Wis. L. Rev. 182; for 
cases immediately preceding the two principal cases see Walter T. Bie and Karl 
Hagemeister. Work of the Wisconsin Supreme Court for the August 1932, and 
January 1933, Terms; VI. Insurance (1933) 9 Wis. L. Rev. 36. 

201 Wis. 445, 230 N.W. 87 (1930), followed in Suschnick v. Underwriters 
Casualty Co., 211 Wis. 474, 248 N.W. 477 (1933). 

205 Wis. 463, 237 N.W. 95, 238 N.W. 289 (1931). 
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considerations urged by the Chief Justice portend further litigation 
in this sphere, unless there is clarifying legislation. 

In Merklein v. Indemnity Ins. Co. of North America,® the court 
held that injuries sustained by the plaintiff when his car skidded 
from a timber on which it was stalled and struck plaintiff while he 
was assisting a wrecker to push the latter’s car, were received while 
engaged in “operating” an automobile, within the meaning of an 
accident insurance policy. While this construction would hardly con- 
form to a layman’s conception of “operating,” it was well within the 
liberal construction of similar words in the cases referred to by the 
court, and is perhaps within the indefinable limits of the principle 
of construction of “ambiguous” language in a policy against the 
insurer. 

In Fountain v. Importers’ & Exporters’ Ins. Co. of New York,™ 
a dealer in second hand automobiles sued to recover under a fire in- 
surance policy for the loss of seven cars. The policy excluded cover- 
age of cars while encumbered. The court found from the record 
that through mutual mistake the policy failed to state the cars were 
mortgaged to a third party, and held that this “mistake of law as to 


the effect of the policy” warranted reformation, which would be al- - 


lowed forthwith, even though the issue of reformation was not raised 
by the pleadings or tried. The recognition of reformation at this 
stage of the proceedings is a desirable extension of the principle of 
reformation for mutual mistake. 

It seems more accurate to describe the mistake in this case as a 
mistake in the language of the policy, hence a mistake of fact, rather 
than a “mistake of law as to the effect of the policy.” Furthermore, 
while the court found that the agent knew of the mortgage, and in- 
tended to insure the cars, he may nevertheless have intended a policy 
to be issued containing the limitation as to coverage. If so, the case 
would be one of unilateral mistake on the part of A, plus fraud, or 
at least knowledge of the mistake, on the part of B. However, refor- 
mation would be correct on any of the above interpretations.5? The 
court might, instead of reforming the contract, have relieved the in- 
sured by holding the insured estopped to set up the policy provision 
in question because of actual or imputed knowledge of the piaintiff’s 
mistake. The Wisconsin court has shown a curious hesitancy to ap- 
ply the doctrine of estoppel by imputed knowledge to prevent the 





*” 252 N.W. 280 (Wis. 1934). 
™ 252 N.W. 569 (Wis. 1934). 
™ Restatement, Contracts (1932) §§504, 505. 
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insurer from asserting inadequate coverage, as distinguished from 
breach of conditions.™® 

In allowing or presuming reformation, the court stressed the 
trial court’s finding of the agent’s knowedge of the liens, and the 
“undisputed evidence” of the intent of the parties, holding that there- 
fore “no need appears to remand the case with instructions to permit 
amendment of the complaint to raise the issue of reformation, and 
for trial of that issue, as would manifestly be required in the interest 
of justice but for the finding and undisputed evidence referred to.” 
It is recognized that courts of review have the power to consider 
questions although they were not raised and preserved in the trial 
court.54 It does not appear whether or not the question of mistake 
was discussed in oral argument before the supreme court in the prin- 
cipal case. The justification for the court’s action was the apparent 
conclusiveness of the record on the facts warranting reformation. 
Where the record discloses any doubt, there is room for objection to 
such a disposition of the case instead of remanding the case to the 
trial court, if the determination of the right to reformation is a pre- 
requisite to further relief. 

Two other propositions are involved in the opinion, both supported 
by authority. (1) The owner of property may insure it for its full 
value, although his interest therein is only an equity, and the measure 
of recovery is the full value within the limits of the policy. The prob- 
lem of allocation of the recovery between the holders of the legal and 
equitable interests was not raised or discussed. (2) The lack of in- 
surable interest precludes recovery under the policy. This holding 
checks abruptly the growing belief that the requirement of insurable 
interest is of no more than academic importance. 

In Helmer v. Equitable Reserve Ass’n,® the court held that where 
an insurance certificate had been issued on an “accumulation” basis, 
as contrasted with a “legal reserve” basis, said certificate not provid- 
ing for an extension of insurance on default in payment of assess- 
ments, the existence of an accumulated surplus in which the certifi- 
cate holder was said to have no personal claim to share, did not pre- 
vent a suspension for non-payment of assessments. The opinion con- 
tains an extended discussion of “term insurance” as contrasted with 
“level rate, legal reserve” insurance. While the decision is probably 





See (1934) 9 Wis. L. Rev. 429, 431. 

“See Campbell, Extent to Which Courts of Review Will Consider Questions 
not Properly Raised and Preserved, (1932-3) 7 Wis. L. Rev. 91, 160; 8 id. 147, esp. 
150-1, commenting on Wis. Stat. (1933) §251.09. 

* 252 N.W. 728 (Wis. 1934). 
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correct on authority °* and justifiable by the special circumstances 
pointed out by the court in its opinion, it is conceivable that the 
member's equitable interest in the accumulated surplus, if calculable 
and sufficient, might have been held adequate to prevent a forfeiture, 
applying the analogy of the insurer’s duty to apply dividends be- 
longing to the insured to premiums due, even where it has not agreed 
in the policy to do so.** 

The case of Cullen v. Travelers’ Ins. Co.,®* involving the difficult 
and perplexing problems of waiver and estoppel and interpretation 
of an agent’s authority, is discussed in a recent note in this review.” 
The decision in the Cullen case that a soliciting agent cannot bind 
the company by interpretation of an unambiguous policy provision 
was affirmed in the case of Colvin’s Baking Co. v. Northwestern 
National Ins. Co.,® in which the court held that an agent’s statement 
that a policy was a fleet policy automatically covering replaced trucks, 
did not estop the company from denying liability because of the ab- 
sence of an indorsement on the policy covering a substituted truck. 
The court emphasized the fact that the language of the policy was 
unambiguous, and that the agent’s statement amounted to an un- 
authorized modification of the policy. It is not yet certain what the 
court would hold in the case of a soliciting agent’s incorrect interpre- 
tation of an ambiguous clause if reformation were not an available 
or adequate remedy. The court did not advert to the possibility of 
raising an estoppel by virtue of charging to the principal the agent's 
conduct in the course of his employment, thereby charging the in- 
surer with notice of the insured’s mistake and imposing a duty to 
inform the insured of such mistake, or estopping the company from 
asserting the policy conditions. Instead the court treated the prob- 
lem as in the Cullen case, as one involving solely the case of state- 
ments made outside the scope of the agent’s authority. 

The problem of estoppel arose once more in Redeman v. Preferred 
Acc. Ins. Co. of N.Y.™ Plaintiff’s action on a health policy was de- 
fended on the ground that by its terms the policy had lapsed and no 
renewal had been issued. The insurer had first contended in its letters 
that the policy had lapsed on June 3, 1931, but on learning that its 





* See Vance, Insurance (2nd ed. 1930) p. 281, n. 94, for cases holding the in- 
surer is under no duty to apply a guaranty fund deposited by a member so as to 
prevent a forfeiture for a delinquent assessment. 

* Ibid. p. 280, and cases cited. 

® 253 N.W. 382 (Wis. 1934). 

* (1934) 9 Wis. L. Rev. 429. 

@ 255 N.W. 268 (Wis. 1934). 
@ 254 N.W. 515 (Wis. 1934). 
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agent had accepted a three months premium, asserted a lapse on Sep- 
tember 3, 1931. Plaintiff’s illness had occurred about two months 
after the latter date. The trial court held defendant estopped to deny 
the policy in force, (1) because of its custom to notify plaintiff of 
renewal dates, and to have its agent call for the premium; (2) be- 
cause it had first asserted the policy had lapsed on June 3, and later 
attempted to shift its position. Judgment for plaintiff was reversed 
with directions to dismiss the complaint on the ground that neither 
reason supported the decision. As to the first ground, the court dis- 
tinguished between forfeiture and renewal of a policy, describing the 
latter as a new contract requiring the consent of the parties. It is 
quite clear, however, that the court did not intend to preclude the 
possibility of an estoppel of the company to deny its consent to a re- 
newal, by conduct leading the insured to believe that the policy had 
in fact been renewed, but decided only that under the facts there was 
no basis for an estoppel. If this is a correct interpretation of the 
opinion, it is difficult to determine the significance and extent of the 
suggested distinction between forfeiture and renewal, in the sphere 
of estoppel. 

As to the second ground, the court distinguished cases in which 
the insurer shifted its ground of defense after expense of suit had 
been incurred, from the instant case, in which the insurer notified the 
insured before trial of the shift in the date of alleged lapse after it 
had learned of facts negativing a lapse at the earlier date. The de- 
cision is unobjectionable, although it is not clear whether the court 
so decided because these facts did not constitute a shift in the defense, 
or because the shift was a reasonable one, or because it occurred be- 
fore trial. 

Anderson v. Indiana Liberty Mut. Ins. Co.® raises the question 
of authority of a soliciting agent, particularly to make oral contracts 
of insurance, in view of Sec. 209.05, which makes a solicitor of in- 
surance an agent of his company “to all intents and purposes.” In 
this case the agent orally agreed on Jan. 19, 1932, that certain pre- 
viously insured property should thenceforth be covered against loss 
by fire and tornado, and accepted ten dollars. The property was par- 
tially destroyed by fire on January 20. Defendant appealed from an 
adverse judgment on the ground that a soliciting agent has no author- 
ity to conclude an oral or otherwise informal contract of insurance. 
The judgment was affirmed on the ground that plaintiff had no notice 








*@ 253 N.W. 405 (Wis. 1934). 
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of limitations on the agent’s authority. Cases cited by the appellant 
were distinguished as involving acts by the agent such as the making 
of oral contracts, in contravention of the printed terms of an applica- 
tion, whereas in the principal case plaintiff had signed no application, 
but on the contrary had concluded previous negotiations with the 
agent orally, including the original insurance. While the conclusion 
of the court is well within the range of previous Wisconsin decisions, 
it suggests a more liberal interpretation of the statutory phrase “to all 
intents and purposes” than was expressed in the opinion in Sachs v. 
North American Life Ins. Co.** Justice Wickhem’s opinion in the 
principal case implies that the statute imposes a burden on the insurer 
to notify the applicant of limitations on the authority of even a solicit- 
ing agent, a construction which places proper emphasis on what the 
writer believes to be the main purpose of the statute. 

In Frysh v. Commercial Casualty Ins. Co.,** the beneficiary sued 
on an accident policy providing that in consideration of the policy 
fee of $2.00 and the monthly premium of $2.30, the company insured 
the applicant from April 15 to May 1, 1931. The insured paid $8.90, 
and died on July 7. The defendant appealed from an adverse judg- 
ment on the ground that the first premium payment of $2.30 kept 
the policy in force from April 15 to May 1, and the balance of $4.60 
until July 1. Plaintiff contended that the three monthly premiums 
kept the policy in force until July 15. The judgment was reversed 
and the complaint ordered dismissed on the ground that defendant's 
contention was supported by the unambiguous language of the policy, 
the receipt book, and its conduct with reference to this policy. The 
variation in the number of days of coverage secured by the first prem- 
ium which, as the court pointed out, gave either more or less than 
a month’s coverage depending on the date of application, was sanc- 
tioned by the court as in line with the practice of the company. The 
result appears to be sound, since nothing was done to mislead the 
insured, and it is clear that in the absence of statute or a rule of public 
policy, the insurer may propose any form of contract it desires. 

In Mutual Building & Savings Ass'n v. American Surety Co. of 
New York,® plaintiff sued to recover under a policy covering loss 
due to forgery of indorsements on its checks. The defendant pleaded 
in answer a policy provision that “no claim not filed within three 
months after the expiration of the term covered by this policy shall 





* 201 Wis. 537, 230 N.W. 612 (1930). 
“253 N.W. 184 (Wis. 1934). 
* 253 N.W. 406 (Wis. 1934). 
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be valid or enforceable.” The circuit court sustained a demurrer to 
the answer on the grounds that the policy properly construed allowed 
the insured a reasonable time to file a claim after learning of a loss. 
On appeal the order was reversed with directions to overrule the de- 
murrer, on the ground that the policy provision was clear and un- 
ambiguous ; that the cases cited by respondent, extending the time for 
notice of accident by an incapacitated insured, were not controlling ; 
and that the principal case was ruled by City Bank of Portage ~. 
Bankers’ L.M. Cas. Co.,®* in which recovery was denied under a 
policy excluding liability for loss not discovered within eighteen 
months after its occurrence. 

The court’s refusal to infer an understanding for extension of the 
period for notice to permit an opportunity to discover losses seems 
proper. The City Bank of Portage case had held that time limitations 
in general were not opposed to public policy. To have yielded to the 
temptation to mitigate the harshness of the result would have been 
forcing a new contract on the insurer. The principle that an insurer 
may propose any form of contract it chooses, as a general rule, can- 
not be disregarded. In the absence of fraud or mistake, or legislative 
action, or a rule of public policy, this principle seems to control cases 
like the instant one. 

The second point in the case involved the construction of Section 
201.19 which prohibits a time limitation for action on a policy less 
than the regular statutory period. The court properly held this statute 
inapplicable to a limitation of the period for filing claims of loss, 
following the City Bank of Portage case in holding the policy limita- 
tion as contrasted with the statutory limitations, relates to coverage 
or liability, and not to the time of its enforcement. 


VII 
MORTGAGES AND REAL PROPERTY 


Ratpu M. Hoyt 


Out of nearly one hundred cases decided during the period under 
consideration, involving questions of real estate law, comment can 
be made here upon only a score or so of those which touch upon 
matters of special interest. 





* 206 Wis. 1, 238 N.W. 819 (1931). 
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A. MortTGAGEs 


In Bank of Baraboo v. Prothero' the court settled a question 
that had been rather inconclusively treated in a number of earlier 
decisions, namely, whether a person loaning money upon what he 
supposes to be a first mortgage, for the purpose of paying off a pre- 
existing mortgage, is subrogated to the priority of the earlier mort- 
gage as against an intervening lien unknown to him at the time of 
the loan. The right to such priority had been thoroughly established 
in cases where the new mortgage was but a renewal of an earlier one 
held by the same party ;? but there were decisions both ways on the 
situation of a new mortgagee who was a stranger to the prior title. 
After reviewing the earlier cases, the court stated that while a mere 
“volunteer” is not entitled to be subrogated, the right of subrogation 
does exist (1) if the new mortgagee is secondarily liable, or (2) if 
he has interests in the real estate to protect, or (3) if it has been 
agreed that he is to have security. The third specification would ap- 
pear to cover all cases, because the very giving of the mortgage to 
the new mortgagee conclusively shows that he was promised security. 
The decision, therefore, seems to take every new mortgagee out of 
the class of “volunteers” and place him in a newly created class of 
“persons to whom security has been promised,” to which class a full 
right of subrogation is given. 

The decision in Estate of Abdullah*® would appear likely to lead 
to some uncertainty as to the ownership of mortgages, for it holds 
that although a mortgage runs to a husband alone, it is in fact jointly 
owned by both husband and wife if the mortgage note runs to both, 
because the mortgage is a mere incident to the note it secures ; hence, 
title to the mortgage passes to the wife upon the husband’s death. 
Since only the mortgage is recorded, and the contents of the note 
are not ascertainable from the public records, it is to be assumed 
that the force of the decision is to be confined to contests over the 
ownership of the mortgage itself (which was the case before the 
court), and not extended to cases involving a subsequent purchaser 
of the land who relies on a recorded discharge of the mortgage by 
its apparent owner, although of course a subsequent purchaser, cr 





* 255 N.W. 126 (1934). 
*A new decision on that subject, affirming earlier cases, was handed down 
during the period under consideration, Kellogg Bros. Lumber Co. v. Mularkey, 252 
N.W. 596 (Wis. 1934). 
* 252 N.W. 158 (Wis. 1934). 
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the mortgagor, wishing to pay the mortgage debt, would be bound 
to pay the owner of the note. 

Mortgage Discount Company v. Praefke* softens somewhat the 
rigor of the rule repeatedly announced in Wisconsin® that one accept- 
ing a deed in which he assumes and agrees to pay a mortgage is per- 
sonally liable for the mortgage debt as upon a contract made for the 
benefit of a third party. The court holds in the cited case that in or- 
der to make that rule applicable, the contract evidenced by the deed 
must be valid as between its immediate parties; thus, if the accept- 
ance of the deed is obtained by fraud, or the deed is without consider- 
ation (as in the case of a “straw man” to whom title is transferred 
merely for the purpose of an immediate re-conveyance to others), 
the grantee’s assumption of the mortgage debt is invalid. And the 
mortgagee, it is held, cannot claim an estoppel against the grantee 
named in the deed merely because, in reliance on the apparent per- 
sonal liability of such grantee, the mortgagee delayed commencing 
foreclosure for over a year. 

In Prudential Insurance Company v. Clybourn Realty Company,® 
on the other hand, it was held that one who in purchasing real estate 
assumes and agrees to pay a mortgage thereon, is not relieved of 
personal liability by the fact that his immediate predecessor in title 
had merely purchased subject to the mortgage without assuming or 
agreeing to pay it. In so holding, the court re-affirmed a decision of 
over thirty-five years’ standing’ which, though admittedly contrary 
to the weight of authority elsewhere, was held to be a rule of property 
which cannot now be disturbed. 

The case of Kasten v.G. A. Zuchlke Mortgage Loan Company* 
announced what would appear to be, for Wisconsin at least, a new 
principle, that when a mortgage is extended “upon the condition” 
that interest be paid promptly during the extension period, a default 
in payment of such interest voids the extension entirely and permits 
the mortgagee to treat the mortgage as wholly in default. The case 
may also be rested, however, upon the further fact, noted by the 
court, that the originai mortgage note contained a provision authoriz- 
ing acceleration of the principal due date in the event of any default 
in interest. 





* 213 Wis. 97 (1933), reported as Welfare Bldg. & Loan Assn. v. Breuer in 250 
N.W. 846. 
5 Hamill v. Kuchler, 203 Wis. 414, 232 N.W. 877 (1931) and cases therein cited. 
* 253 N.W. 397 (1934) (discussed in section on Contracts, supra). 
* Enos v. Sanger, 96 Wis. 150, 70 N.W. 1069 (1897). 
* 213 Wis. 555, 252 N.W. 162 (1934). 
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The case of Thauer v. Smith® requires mention only in passing, 
as it has been exhaustively reviewed elsewhere.’® It reaffirms the 
rule of an early Wisconsin case™ to the effect that a merger of a 
mortgage into a fee cannot be presumed merely from the fact that 
the mortgagor has given a deed to the mortgagee and the latter has 
reconveyed with warranty of title, because the mortgagee may have 
assigned his mortgage by an unrecorded assignment prior to the deed 
from the mortgagor (as had in fact occurred in the case before the 
court), thereby destroying the basis for a merger. “There cannot be 
a merger unless the two interests or estates actually vest in the same 
person.” 

A new decision on the very timely subject of the validity of a 
deed given by a mortgagor to a mortgagee in lieu of foreclosure of 
the mortgage, was handed down in Paul v. Smith.’* The court re- 
stated the elements that are requisite to the validity of such a deed, 
and held that the requirements were satisfied by the evidence in the 
case at bar. The elements thus enumerated by the court were (1) 
that the conveyance was voluntary on the part of the mortgagor; (2) 
that the consideration was adequate (in this case the premises were 
worth not over $15,000 as against a mortgage debt of $15,650, and 
the mortgagee gave the mortgagor $500 in cash) ; (3) that the trans- 
action was untainted by fraud and no advantage was taken of the 
debtor’s necessity to drive a hard bargain; and (4) that there was a 
discharge of the mortgage indebtedness or at least a binding agree- 
ment to consider that indebtedness discharged. Somewhat more em- 
phasis was placed by the court upon the fourth element than in pre- 
vious cases. It was pointed out that there was a delay of three days 
in the actual cancellation of the mortgage note, but such delay was 
explained by the fact that the note was in a safe-deposit box and not 
immediately accessible, and that the parties designated a joint agent 
to make the actual cancellation, which he did within three days. 


B. LEGISLATION FOR THE RELIEF OF DEBTORS 


The new laws passed in 1933 for the relief of mortgage debtors 
were extensively reviewed in this publication shortly after their pas- 
sage and prior to the decision of any litigated cases under them.'® 





* 213 Wis. 91, 250 N.W. 842 (1933). 

* Comment (1934) 9 Wis. L. Rev. 408. 

* Aiken v. Milw. & St. P. R. Co., 37 Wis. 469 (1875). 

255 N.W. 919 (Wis. 1934). 

* Rundell, The Work of the Wisconsin Supreme Court for the August 1932, and 
January 1933, Terms; VII, Mortgages (1933) 9 Wis. L. Rev. 40, 45. 

















_— om 








WORK OF THE WISCONSIN SUPREME COURT 63 


Only one of these laws has been tested as to its validity, and it failed 
to pass the test. Two others have come before the court on minor 
points, and in each case, as it happens, the debtor was held not en- 
titled to the relief he desired. 

The constitutional question arose in Hanauer v. Republic Build- 
ing Company,'* involving section 269.58, Wisconsin Statutes (1933), 
which prohibits suit upon a mortgage note or bond until after the 
mortgage itself has been foreclosed and the property sold. After 
carefully reviewing the decision of the United States Supreme Court 
sustaining the validity of the Minnesota Moratorium Law, the court 
concluded that emergency legislation of this type, to be sustainable 
as against the charge of impairing the obligation of contracts, must 
be limited as to duration and must grant the creditor some compen- 
sating right in lieu of the right taken away from him. The act under 
consideration did neither. While it recited that it was passed be- 
cause of conditions constituting an emergency, it contained no limi- 
tation as to the length of time it should remain in effect; and it 
deprived the creditor of the right to sue at law upon the obligation 
without giving him any rights whatever in lieu thereof. In the case 
before the court, the creditor’s position was particularly unpleasant, 
because he was the holder of a bond issued under a trust indenture 
which vested in the trustee the exclusive right to foreclose; thus the 
plaintiff had no means within his own control of enforcing the ob- 
ligation if his right to sue upon the bond was taken away. 

While this situation of the particular plaintiff was considerably 
emphasized by the court in determining that his constitutional rights 
had been invaded, the decision apparently was not intended to hold 
the act unconstitutional only as against bondholders situated similarly 
to the plaintiff. The court stated that whether the act would violate 
the rights of an individual owning both the note and the mortgage 
need not be determined, “since the enactment is not capable of being 
sustained in part;”’ and again, that “since the law clearly applies to 
persons situated as was the plaintiff, and since there is no possibility 
of severance, its validity must depend upon its effect upon plaintiff’s 
contract rather than upon the contracts of those who have full con- 
trol and a free choice of remedies.”!™* 





* 255 N.W. 136 (1934). 

* Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 54 Sup. Ct. 231, 88 
A.L.R. 1481 (1934); ann. (1934) 9 Wis. L. Rev. 306. 

8 Since this paper was written, the court has held, in denying a motion for 
rehearing in the Hanauer case, 256 N.W. 784 (1934), that the act is unconstitu- 
tional as a whole because it lacks a time limitation, and the expressions in the 
original opinion with reference to the nonseverability of the act as applied to 
different types of security holders, were withdrawn. 
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Section 278.106, Wisconsin Statutes (1933), authorizing the trial 
court in its discretion to postpone foreclosure sales for not exceeding 
two years beyond the regular period, came before the court in Foelske 
v. Stockhausen," and it was held abuse of discretion to grant the 
mortgagor an extension where her petition for such relief contained 
only general and not specific statements as to her economic condition, 
and where the mortgagee’s affidavit, which was undisputed, showed 
that the mortgagor had recently received $13,000 of insurance upon 
the life of her deceased husband and that she owned real estate worth 
more than $50,000. The decision fails to mention the size of the fore- 
closure judgment involved in the action, but the court holds that upon 
the showing made, the mortgagor had ample means for protecting 
her equity without postponing the sale. 

Section 278.18, Wisconsin Statutes, which requires the trial court 
to determine the value of the foreclosed premises at the time of judg- 
ment or “at any time before sale,” was involved in Hoeft v. Kuhnz'* 
upon appeal from the refusal of the trial court to fix such value in 
the judgment of foreclosure. The Supreme Court held that the statute 
plainly gives the trial court discretion to defer such fixing of value 
until just prior to the sale. 


C. Trust Deeps aND Bonps 


Four important decisions have been added to the rather meager 
line of authority in Wisconsin upon trust indentures and bond issues. 

The companion cases of Marshall & Ilsley Bank v. Guaranty In- 
vestment Company"® and Marshall & Ilsley Bank v. Hackett, Hoff 
& Thiermann, Inc.,.® cover a subject that has received little judicial 
consideration anywhere, namely, the respective rights of the trustee 
and the bondholders as to advances made by the trustee under au- 
thority of the trust instrument. In the first case the trust instrument 
purported to give the trustee a lien prior to that of the bonds for ad- 
vances made by it to repair or prevent defaults on the part of the 
mortgagor. The trustee made such advances in excess of $50,000 
for the payment of ground rents and taxes over a period of fourteen 
months. The taxes were nearly two years in arrears when paid. By 
reason of such payments the bonds were kept in good standing and 
the professional reputation of the trustee (which was a promoter of 





254 N.W. 349 (Wis. 1934). 
252 N.W. 589 (Wis. 1934). 
* 213 Wis. 415, 250 N.W. 862 (1933). 
” 213 Wis. 426, 250 N.W. 866 (1933). 
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such bond issues) was maintained, but the bondholders were kept in 
the dark as to what was happening to their security. 

The court adopted the rule that in such a case, although the ad- 
vances were expressly authorized by the trust instrument, the priority 
of lien accorded by such instrument must be denied to the trustee be- 
cause of its failure to notify the bondholders of the defaults and the 
advances made. Any other rule, the court said, “would open the way 
to unconscionable treatment of bondholders by adversely interested 
promoters who assume to act as trustees.” In the companion case, 
however, involving the same trustee and similar advances, but in 
which the trust instrument provided for parity of lien as between 
the advances and the bonds, the lien was allowed. Because of the 
mere equality rather than priority of lien involved, the trustee was 
not a party interested adversely to the bondholders and was held to 
be under no duty to notify them that the advances were being made. 

The decision in First National Bank and Trust Company v. 
Vegel® gives warning of very serious dangers that may beset the 
title to real estate which has become encumbered by a mortgage in 
the form of a deed of trust. The trust indenture in the case before 
the court gave the trustee no authority to accept payment from the 
mortgagor, and he was authorized to release the trust deed only upon 
exhibition to him of the bonds duly cancelled. Disregarding these 
limitations, he accepted payment from the mortgagor of the balance 
due on the bonds, and executed a general release in which he failed 
to recite that the cancelled bonds had been exhibited to him—as they 
in fact had not been, because the bondholders had not been paid and 
some of them were never paid. A building and loan association took 
a new mortgage in reliance on the trustee’s release, but with full 
knowledge of the fact that payment had been made by the mortgagor 
to the trustee and not to the payee designated in the trust instrument. 
A new second mortgage was given at the same time to another party, 
and the defendant Tomek later purchased the second mortgage with 
no knowledge whatever of the circumstances under which the trust 
deed had been released. He took the precaution of going to the court- 
house and examining the recorded release, to satisfy himslf that the 
trust deed was fully released. His precaution availed him nothing, 
however, for the Supreme Court held that not only was the building 
and loan association unjustified in relying on the trustee’s unauthor- 
ized release given under circumstances of which the association had 





* 254 N.W. 537 (1934). 
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actual knowledge, but that Tomek as a subsequent innocent purchaser 
was equally unjustified in relying upon such release. 

It is intimated, though not expressly stated in the opinion, that if 
the release had recited that the cancelled bonds had been exhibited to 
the trustee, Tomek might have been protected as an innocent purchas- 
er even though such recital was untrue. The decision will necessarily 
have the effect of requiring those who pass upon real estate titles to 
scrutinize very carefully the provisions of any trust deed appearing 
in the chain of title, so as to ascertain just what authority the instru- 
ment gives the trustee as to release, and whether compliance with the 
conditions imposed is set out with particularity in the release itself. 

The case of Oster v. Buildings Development Company” adopts 
for Wisconsin the rule established in several Eastern states, that where 
a trust deed gives the trustee the exclusive right to foreclose, and 
authorizes him to accelerate the due date of the principal upon default 
in interest, such acceleration by the trustee is solely for the benefit 
of his own right to foreclose, and does not operate in favor of an in- 
dividual bondholder desiring to sue at law. The decision further en- 
forces against the bondholder a provision contained in the trust in- 
strument, and incorporated by reference in the bonds, reserving ex- 
clusively to the trustee the right not only to sue in equity for fore- 
closure but to sue at law upon the bonds; and the disability thus im- 
posed upon the bondholder is held to extend to attached interest 
coupons as well as the bonds themselves. 


D. ForEcLOSURE 


In Dick & Reuteman Company v. Hunholz** it was held that in 
the foreclosure of a mortgage securing bonds upon an apartment 
huilding there may properly be a relaxation of the older rule** deny- 
ing the right to a receivership where waste has not been committed 
or where payments made upon the principal of the mortgage exceed 
the amount of waste committed. The court took the position that 
where bondholders are numerous and have little opportunity to pro- 
tect themselves individually, a receivership should be more readily 
granted than in the case of an individual plaintiff owning an entire 
mortgage; and further, that the interests of the municipality in the 





™ 213 Wis. 481, 252 N.W. 168 (1934). 
™ 213 Wis. 499, 252 N.W. 180 (1934). 
* Crosby v. Keilman, 206 Wis. 252, 239 N.W. 431 (1931); Grether v. Nick, 
193 Wis. 503, 213 N.W. 304, 55 A-L.R. 525 (1927). 
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preservation of its existence through the collection of taxes are en- 
titled to be recognized in determining whether a receiver should be 
appointed for a large property which is seriously delinquent in taxes. 

The status of a lease upon property against which a mortgage is 
being foreclosed, was considered by the court in Zimmermann v. Wal- 
green Company,** and as was to be expected in view of previous 
decisions* closely limiting the rights of the mortgagee as to posses- 
sion, the court held that the pendency of the foreclosure suit has no 
effect whatever upon the lease. In the case at bar, the mortgage an- 
tedated the lease, and the tenant attempted to terminate the lease be- 
cause of the foreclosure suit. The court pointed out that the mort- 
gagee plaintiff has no right of possession even if the mortgage pur- 
ports to pledge the rents and profits; that the peaceful possession of 
the tenant cannot be disturbed until the foreclosure sale, even though 
a receiver is appointed in the action; and that the lessee, therefore, 
has no ground for claiming that his lease has been violated until such 
time as the premises are sold by the sheriff, and (it is intimated) per- 
haps not even then if the new owner is willing to keep the lease in 
force. 


Vill 
NEGLIGENCE 


RicHarp V. CAMPBELL. 


A. Duties or Persons IN CERTAIN RELATIONS 


(1) Host-Guest Cases 


Cases involving actions by gratuitous automobile guests against 
their hosts have been among the most troublesome ones presented to 
the courts of the country in recent years. The phase of this litiga- 
tion which has been before the Wisconsin Supreme Court most fre- 
quently is that commonly designated as assumption of risk. The 
attempt to apply this early common law doctrine to the automobile 
has produced great confusion. Unfortunately, although every person 
versed in Anglo-American law is familiar with the term assumption of 
risk, there is continual conflict as to its nature and application.’ It 





“255 N.W. 534 (1934). 
* Grether v. Nick, 193 Wis. 503, 213 N.W. 304, 55 A.L.R. 525 (1927) ; Ottman 
v. Tilbury, 204 Wis. 56, 234 N.W. 325 (1931). 
*See Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 14, 91. 
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has been commonly applied in actions by employees against their 
employers but few agree whether it is a form of contributory negli- 
gence, an implied term of the contract of employment, or a limita- 
tion on the duty of the employer toward the employee. 


A study of the application of assumption of risk to the host-guest 


_felation in automobile cases from its earliest application until the 


case of Walker v. Kroger Grocery & Baking Co.™ in 1934 will 
convince one that the Supreme Court of Wisconsin has been using 
assumtion of risk in two distinct senses.? In a number of opinions 
the court was obviously speaking of a type of fault on the part of 
the plaintiff. In others, it is equally clear that the court was apply- 
ing assumption of risk irrespective of fault as a limitation on the 
duty owing to persons in a purely voluntary relationship. As this 
difference in theory did not produce any serious difference of opinion 
as to the result to be reached in individual cases, it was continued 
in case after case. It was not until the comparative negligence act 
was passed in 1931° that it became apparent that the court would 
soon have to select between the two theories. If conduct of a guest 
labelled assumption of risk was a form of negligence, it would un- 
doubtedly have to be compared along with other negligence under 
the new law. If, however, it was a phase of duty, it was clear that 
the comparative negligence law would not affect it. 

The court was not called upon to reach a definite decision in the 
matter until the case of Walker v. Kroger Grocery & Baking Co.* 
was presented in February, 1934. In that case the automobile of 
the host (H) collied with that of a third party (T). In a suit by a 
guest (G) of H** against T, a cross-complaint was filed by T against 
H for contribution. The jury found that both H and T were negli- 
gent. On appeal, the supreme court held that G assumed the risk of 
H’s negligent conduct as a matter of law. Consequently, as H was 
not under a common liability with T to G, T’s petition for contri- 
bution failed. This opinion appears to be a clear recognition of as- 
sumption of risk as a phase of duty and consequently a complete 
defense today in cases where it is applicable, as it was before the 
passage of the comparative negligence law. 





** Infra note 4. 

*See Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. 
Rev. 222 at 235. 

* Wis. Laws 1931, c. 242, creating Wis. Stat. (1933) No. 331.045. 

* 252 N.W. 721 (Wis. 1934). 

“ There were in fact suits by two guests but the problems involved in both 
were the same. 
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A short time later in Scory v. LaFave,' the supreme court again 
held that the guest’s assumption of risk of the host’s negligent acts 
was a complete bar to an action by the guest against the host. These 
two cases appear to furnish a fairly safe guide for the future. But 
some doubt still remains in view of a dissenting opinion filed by Mr. 
Justice Fowler on May 7, 1934.° This opinion presents arguments 
in favor of treating the matter as one of contributory negligence 
only. These arguments are of doubtful weight. If an employee can 
be said to have consented to take the known risks that he is working 
under where the element of economic coercion is so strong, it is 
difficult to understand why one should not, with greater force, be 
held to have consented to the known risks involved in an automobile 
ride. It may be suggested that legislation destroying the assumption 
of risk defence in employment cases’ and in cases arising under the 
“safe place” statute® indicates that the common law rule was a mistake 
which should not be perpetuated in a new field. But it must be rec- 
ognized that legislation has not been equally in favor of extending 
the liability of the automobile host to his guest. In a large number of 
states, exactly the opposite position has been taken by legislatures. 
The right of recovery has been limited to cases where the fault of 
the host is more reprehensible than simple lack of ordinary care.® 
The assumption of risk doctrine applied by the Wisconsin Supreme 
Court?® will not in all respects produce the same limitations of lia- 
bility in individual cases as that produced by the statutes, but the 
total liability of hosts will be at least equally restricted. 

The main argument relied on by those who follow the contributory 
negligence view seems to be that where the conduct of the guest is 
contributory negligence as to the third party, it is necssarily con- 
tributory negligence as to the host. This conclusion is undoubtedly 
correct, but it does not prove anything. Whether the conduct of the 
guest is or is not negligent does not determine the question of as- 
sumption of risk one way or the other. It is the relation of the guest 
and the host and not the guest’s fault which determines the duty 
owing by the host to the guest. That the facts which show that re- 





* 254 N.W. 643 (Wis. 1934). 

* 254 N.W. 648 (Wis. 1934). 

"Wis. Stat. (1933) §331.37. 

* Approximately half of the states have such statutes. 

* It has also been given some recognition in other jurisdictions. See for ex- 
ample, White v. McVicker, 246 N.W. 385 (Iowa 1933); Liggett & Myers Tobacco 
v. DeParcq, 66 F. (2d) 678 (C.C.A. 8th, 1933). 
* Washburn v. Shogg, 204 Wis. 29, 233 N.W. 764, 235 N.W. 437 (1931). 
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lation may also constitute unreasonable conduct on the part of the 
guest is not inconsistent with the limitation of duty arising out of 
the relation. 

Our contribution doctrine has, however, focused one unfortunate 
result of applying the assumption of risk rule as a limitation of duty 
in automobile cases. The situations where the common law doctrine 
of assumption of risk was applied were commonly concerned only 
with the parties to the voluntary relation. From the nature of auto- 
mobile litigation, third parties are frequently drawn in. The assump- 
tion of risk doctrine casts the entire burden of paying for the guest’s 
injuries upon such third parties, except as it may be diminished by 
the guest’s personal negligence. It may be that for this reason the 
legislature should make some alternations in the application of the 
assumption of risk doctrine to automobile cases. 

Clarification of the fundamental character of assumption of risk 
is an important step, but it does not mean that all problems connected 
therewith are solved. Difficulty is presented because the term is com- 
monly used to describe limitations on duty in addition to those aris- 
ing from factual acquiescence. The relation of the gratuitous auto- 
mobile guest to his host has been consistently held by the Wis- 
consin Supreme Court to be analogous to the licensor-licensee rela- 
tion in land cases. It is an established rule in those cases that the 
licensee takes the risk of defective conditions of the premises, except 
in cases where these conditions are known to and the dangers inhering 
in them appreciated by the licensor, and where also the licensor has 
reason to believe they will not be discovered by the licensee." Ac- 
cepting the analogy, the court naturally applies this rule to the condi- 
tion of the automobile.’* Mitchell v. Raymond" indicated that this 
limitation on liability did not apply to the skill or ability of the driver, 
but later decisions have modified this attitude to some extent. It is 
now held in Wisconsin that the guest assumes the risk of the “skill, 
competence and experience” of the driver, irrespective of his know- 
ledge thereof. This limitation on the host’s duty was held in Eisenhut 
v. Eisenhut'* to bar a five-year old guest from recovering from the 
host. 

It is apparent that the term assumption of risk is used to apply 
to two distinct principles which operate as limitations on duty. In 


™ Greenfield v. Miller, 173 Wis. 184, 180 N.W. 834 (1921). 
* O’Shea v. Lavoy, 175 Wis. 456, 185 N.W. 525 (1921). 
* 181 Wis. 591, 195 N.W. 855 (1923). 

* 248 N.W. 440, 250 N.W. 441 (Wis. 1933). 
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the first place, a guest assumes the risks which are not both known to 
and appreciated by the host. This includes risks resulting from lack 
of “skill, competence and experience” of the driver, as well as those 
resulting from physical defects in the vehicle. Secondly, a guest as- 
sumes all risks which when known to and appreciated by him are 
acquiesced in by him. Although the decisions of the last year seem 
to have settled these general principles, many questions of their ap- 
plication remain in doubt. 

The statement that a guest assumes all risks resulting from the 
lack of skill, competence or ability of the driver is a sweeping one. 
It might seem to include almost all negligent conduct of the driver. 
But the decisions are clear that this is not what the court means. For 
example, it is held that “skill, competence and ability” do not include 
defective lookout’® or excessive speed.4® On the other hand, these 
terms have been held to include the efforts of a driver to bring his 
car back upon the paved portion of a road.17 An understanding of 
the boundaries of this rule apparently can be worked out only by the 
process of inclusion and exclusion as decisions are rendered. 


In determining the question of acquiescence by the guest in risks 
known to him, much confusion remains because of the manner in 
which the doctrine developed. The great majority of the opinions 
are not especially helpful because they were rendered at a time when 
it was not clear whether the court was talking about fault or something 
in the nature of a consent. The court has frequently said that a guest 
assumes a risk if he knew or should have known of it. That sounds 
more like a test of negligence than of acquiescence. Having now 
definitely decided to treat the matter as one of acquiescence, it seems 
the court should require a showing of actual knowledge and apprecia- 
tion of the danger by the guest. 

Another difficult problem connected with acquiescence by the 
guest is that of the extent to which a risk which has been found to be 
acquiesced in will be considered so intimately bound up with other 
acts of negligence not expressly acquiesced in to justify holding the 
assumption of risk to cover the entire negligence of the host. In 
Krause v. Hall,!® decided in 1928, the host was negligent as to speed 
and lookout. It was found that the guest expressly assumed the risk 


* Cummings v. Nelson, 213 Wis. 121, 250 N.W. 759 (1933). 

* Poneitowcki v. Harres, 200 Wis. 504, 228 N.W. 126 (1930). 

7 Risenhut v. Eisenhut, supra note 14. But cf. Monsos v. Euler 256 N.W 630 
(Wis. 1934). 
#105 Wis. 565, 217 N.W. 290 (1928). 
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as to lookout but that this did not bar her recovery because there was 
no assumption of risk as to speed. This decision has been to a large 
extent discredited recently by Young v. Nunn B. & W. Shoe Co.,?® 
Walker v. Kroger Grocery & Baking Co.,”° and Scory v. LaFave.” 
In these cases the difficulty of isolating the act of negligence assumed 
from the other acts of negligence is pointed out. What the future 
development will be in this respect is hard to prophecy, but one would 
expect an increasing tendency to break away from the theory of the 
Krause case. 


(2) Infant Trespassers. 


The question of placing infant trespassers in a special class en- 
titled to broader protection than that given to adult trespassers has 
produced a number of inconsistent decisions by the Wisconsin Su- 
preme Court. Finally, in Angelier v. Red Star Yeast & Poducts 
Co.,?* this inconsistency was eliminated by overruling the cases which 
had refused to recognize the enlarged duty of the landowner to 
children. The court substantially accepted the view of the Torts Re- 
statement?™* as to the nature and extent of the duty owing.** 


B. NEGLIGENCE 


The usual large number of cases involving questions connected 
with the negligence issue were presented. It is not feasible to discuss 
them in detail. The outstanding development was the modification 
of the rule of Lauson v. Town of Fond du Lac.** That case held 
that as a matter of law the driver of an automobile is contributorily 
negligent where he is unable to stop within the radius of his lights. 
The inadequacies of this arbitrary rule were later recognized by the 
court, but meanwhile legislation had been passed which the court 
felt bound it to follow the rule. In Colby Cheese Box Co. v. Dallen- 
dorfer* the court points out that the legislation has been changed and 
no longer requires adherence to the rule of the Lauson case.** Con- 





* 212 Wis. 403, 249 N.W. 278 (1933). 

” Supra note 4. 

™ Supra note 5. 

™ 254 N.W. 351 (Wis. 1934). 

™* (1934) 8339. 

* For a detailed discussion, see (1934) 9 Wis. L. Rev. 431. 

* 141 Wis. 57, 123 N.W. 629 (1909). 

* 213 Wis. 331, 251 N.W. 447 (1933). 

™ For the present legislation on lighting equipment required for motor ve- 
hicles, see Wis. Stat. (1933) $83.06. 
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tinuing, the court decided that the question of ability to stop within 
the radius of one’s lights fluctuated according to a number of factors, 
and that consequently whether a driver was negligent in failing to 
so stop was generally a question for the jury. This substantially 
overrules the Lauson case.*5» 


C. ImpuTep NEGLIGENCE 


It has been settled for some time in Wisconsin that proof of the 
ownership of a motor vehicle raises a presumption that the driver is 
the agent of the owner. In three cases decided last year®® the court 
explained carefully the nature of this presumption. It is not a fact 
inference, but is based solely on general grounds of policy. When it 
is met by opposing evidence, it drops entirely from the case. 

The question of the sufficiency of a record to show agency or 
joint enterprise in social relations has always been a troublesome one. 
The Wisconsin court has refused to accept the “family car doctrine” ;** 
{t has based liability in those cases solely on principles of agency. It 
has likewise said that joint enterprise does not arise in social re- 
lations.2* The decisions, however, in cases where the automobile is 
used for the joint social purposes of the driver and the occupants 
have not been entirely consistent. It is, of course, settled that when 
an automobile is being used solely for the interest of the driver, he 
is not the agent of the owner. Beyond that it is difficult to generalize. 
In two recent cases, Ascher v. Chi. M. St. P. & P. Ry. Co.” and 
Schmidt v. Leary,®® the court decided that the owner or joint owner 
who was being driven in her automobile for her own personal pleas- 
ure was in a joint enterprise or agency relation with the driver, al- 
though the drive might be of social interest to him also. 

The Ascher case is of additional interest in connection with the 
question of the effect of imputing negligence in joint enterprise cases. 
The issue has usually been raised in actions by the joint enterpriser 
against a third party. In the Ascher case,*1 one member of the joint 
enterprise, the occupant, was suing the other, the driver. It was held 





*> The rule of the Dallendorfer case was again applied in Brothers v. Berg, 
254 N.W. 384 (Wis. 1934). 
* Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933); Philip v. Schlager, 
253 N.W. 394 (Wis. 1934); Hahn v. Smith, 254 N.W. 750 (Wis. 1934). 
** Crossett v. Goelzer, 177 Wis. 455, 188 N.W. 627 (1922). 
* Sommerfield v. Flury, 198 Wis. 163, 223 N.W. 408 (1929). 
* 255 N.W. 67 (Wis. 1934) (Joint enterprise as matter of law). 
* 213 Wis. 587, 252 N.W. 151 (1934) (Jury finding of agency upheld). 
™ Supra note 29. 
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that the negligence of the driver would not be imputed to the oc- 
cupant for the purpose of defeating the suit. This follows the usual 
rules of agency and is supported by the great weight of authority in 
automobile cases.** The court also prointed out that as between the 
driver and the occupant, the liability was the same and was subject 
to the same defenses as in the host-guest cases. 


D. CoMPARATIVE NEGLIGENCE 


The most difficult problems connected with the interpretation of 
the comparative negligence law arise in cases where more than one 
defendant is involved. This matter was presented to the supreme 
court for the first time in Walker v. Kroger Grocery & Baking Co.** 
The decision in that case that the comparative negigence law does 
not alter the common law doctrine of assumption of risk has been 
discussed above. 

The trial court instructed the jury that it should find the proporx- 
tion of causal negligence of the guest (G) on the one hand and of 
the third party (7) and the host (H) on the other hand. T contended 
that H’s negligence should have been added to that of G, but the 
supreme court upheld the instruction given by the trial court. The 
opinion seemed to assume that H’s negligence must be borne either 
by T or G. In placing it on T, the court acted on the theory that this 
was the necessary result of applying the common law rule applicable 
to joint tortfeasors, which rule was not altered by the comparative 
negligence statute. It is difficult to find the connection between the 
rule stated and the result reached. There was no joint liability in- 
volved in the Walker case. T was the only party liable to G.** Of 
course T must bear the damages in full, except as recovery is reduced 
by G’s negligence, even though H also contributed to cause the dam- 
ages. But that does not require that T also bear H’s fault 100 per 
cent in cases where G is negligent. 

The wording of the statute does not appear to compel the result 
reached by the court. It refers specifically only to the situation of a 
plaintiff and a single defendant, providing :* 


Contributory negligence shall not bar recovery in an action by any person 
or his legal representative to recover damages for negligence resulting in death 


* (1929) 5 Wis. L. Rev. 243. 

* Supra note 4. 

 T is used here to include two defendants, master and servant. They were, 
of course, jointly liable, but that is not material to the problem under discussion. 
“Wis. Stat. (1933) §331.045. 
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or in injury to person or property, if such negligence was not as great as the 
negligence of the person against whom recovery is sought, but any damages 
allowed shall be diminished by the jury in the proportion to the amount of 
negligence attributable to the person recovering. 


Obviously, the statute is intended to cover cases involving several 
defendants. But the only indication of how the question of diminu- 
tion of damages is to be worked out is found in the general spirit 
of its provisions. The terms of the proportion for the purpose of 
deciding the issue of diminution of damages in the case of the single 
defendant are (1) the party seeking recovery, and (2) the party 
legally responsible. This same theory can be applied in cases where 
more than one defendant is involved by dropping entirely from the 
case the negligence of any defendant who is not liable. There is no 
reason in justice or by virtue of the statute why the responsible de- 
fendant or defendants should bear this fault. If several defendants 
are found to be jointly liable, then the application of the common law 
rule necessarily makes each responsible for the fault of the others. 
There is no indication in the comparative negligence statute of an 
intent to change this rule and permit several judgments in varying 
amounts. But that is not the case here. H was not liable to G. 


It is clear that in computing the proportions, negligence of the 
defendant which is not a proximate cause will not be included.® If 
assumption of risk destroys duty with respect to the risk, as the court 
now seems to hold, the negligence of the host which has been assumed 
by the guest is not a proximate cause in the guest’s action. In fact, 
as there is no duty, the host’s conduct is not even negligence insofar 
as the guest’s rights are concerned. The decision of the court in the 
Walker case produces the anomalous result of making the defendant 
respond for the conduct of another, which is not causal negligence, 
or accurately speaking negligence at all, when he would not be obliged 
to respond for his own non-causal negligence. 

One of the most valuable contributions of the Walker case is its 
dictum on the question of determining liability under the comparative 
negligence statute in cases where several defendants are involved. 
The court said that liability of each defendant is determined by an 
individual comparison of the negligence of that defendant with the 
negligence of the plaintiff. Where the plaintiff’s negligence is equal 





to or greater than that of the individual defendant, that defendant 

* The principal case itself decides that issue, holding that negligence of 7 
which was not a proximate cause of G’s injuries should not have been included 
in the proportion of negligence attributable to T. 
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is relieved of all liability. Each defendant whose negligence is greater 
than that of the plaintiff is jointly liable for the full amount of the 
damages except as diminished by the negligence of the plaintiff. 

In McGuiggan v. Hiller Bros.,** the court settled whatever doubt 
may have existed as to the effect of the comparative negligence statute 
on the burden of proof. The burden of proving plaintiff’s con- 
tributory negligence was on the defendant at common law.** The 
same rule applies under the statute. Of course, the plaintiff must 
show the amount of the damages, but the defendant must show that 
the plaintiff’s action should be defeated or his damages diminished 
on account of negligence on the part of the plaintiff. 

Hammer v. Minneapolis, St. Paul, & S. S. M. Ry. Co.** raised 
the question of the effect of the comparative negligence statute on 
the liability of railroads in crossing accidents caused by the railroad 
company’s breach of certain statutory duties. Legislation in this 
state has for many years provided that in such cases the plaintiff 
shall not be barred where he is guilty of only a slight want of or- 
dinary care.®® The court held that if the plaintiff was guilty of 
only a slight want of ordinary care, he would still be able to obtain 
a complete recovery under the special railroad statute. If on the 
other hand the plaintiff was guilty of more than a slight want of 
ordinary care, the case was held to come under the 1931 compara- 
tive negligence law. This decision undoubtedly conforms to the 
legislative intent. 


E. PrRoxIMATE or LEGAL CAUSE 


The only important case decided involving causation in other 
than its purely factual aspects was that of Riley v. Standard Oi Co. 
of Indiana.*” The defendant (D) used a large wooden structure 
in Wisconsin Rapids for the storage of oil. grease and other in- 
flammable products. To the north and east there were a number of 
dwelling houses and other structures, located within 300 to 400 
feet of the warehouse, including the house of the plaintiff (P). 
South and west of D’s warehouse were vacant lots grown up to 
weeds and grass. A cinder driveway protected the warehouse from 





* 253 N.W. 403 (Wis. 1934). 
* Randall v. N.W. Tel. Co., 54 Wis. 140, 11 N.W. 419 (1882); Pfeiffer v. 
Radke, 142 Wis. 512, 125 N.W. 934 (1910). 
* 255 N.W. 124 (Wis. 1934). 
* Wis. Stat. (1933) §192.29(6). 
“ 252 N.W. 183 (Wis. 1934). 
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the west. But the 25 feet south of D’s warehouse to its property 
line were covered with dry grass and weeds. For a consider- 
able time there had been a smoldering fire in a peat bog located 
south and west of the warehouse. A strong wind carried this fire 
on the day in question through the dry weeds and grass to D’s 
warehouse. It spread from there to P’s house, burning it. The jury 
found D negligent in having failed to cut the dry weeds and grass 
and that such negligence was the cause of burning P’s house. 


D contended that P’s house was on fire before the oil, grease 
or other inflammable materials in the warehouse were ignited and 
that consequently P had failed to establish a casual connection be- 
tween D’s negligence and P’s injury. The court decided against 
D’s contention on the theory that this situation was included in the 
substantial factor test of causation of the Torts Restatement. Of 
course, if D was negligent in failing to cut the weeds or otherwise 
protect the warehouse from them, irrespective of whether the ware- 
house contained inflammable materials or not, this conclusion would 
clearly be sound, but the court seems to assume that the evidence 
would not have justified a finding of negligence by D if it had not 
been for the presence of oil and grease in the warehouse. Accepting 
that interpretation, the problem of law raised is a basic one. It is 
the question of limitation of liability expressly left open in Osborne 
v. Montgomery." The Torts Restatement recognizes certain general 
limitations of legal responsibility in addition to factual cause in its 
definition of legal cause.*? But more significant in connection with 
a problem of the type involved here is its acceptance of the theory 
that in order to create a duty there must be some connection between 
the rule which makes the act negligent and the harm actually oc- 
curring.** In defining its attitude on this matter, the comment to 
the Restatement says :** 


Conduct may be negligent because it involves an unreasonable risk of 
invading one of a particular species of interests, such as the interest of per- 
sonality, but may involve no realizable risk of invading an interest of another 
species such as an interest of property. If so, the actor is liable for the harm 
done to any interest of personality, even though it be different from that the 
risk to which made his conduct negligent. He is, however, not liable for harm 
done to a property interest of the person to whose interests of personality the 
actor’s conduct was negligent. Similarly, if the actor’s conduct involves a 





“ 203 Wis. 223, 234 N.W. 372 (1931). 
* (1934) §§430- 31 
“ (1934) §281(b). 
“ Supra note 43, comment g. Cf. comment e. 
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risk only to the property interests of another, the actor is not liable for harm 
unexpectedly done to any of the other’s interests of personality. 


The Wisconsin Supreme Court did not discuss this aspect of the 
problem, but apparently an application of that test here would pro- 
duce the same result as that reached by the court. In all likelihood, 
the decision is supported by the weight of Anglo-American au- 
thority. Whether it is consistent in principle with the decisions in 
cases where the negligence is defined by statute is not equally clear. 
Likewise, the policy declared is questionable. 


F. Jornper oF INSURANCE COMPANY 


The right to join an insurance company as a party defendent 
to a suit for injuries arising out of an automobile accident, in spite 
of a provision in the policy that an action shall not be commenced 
against the insurance company until final judgment against the in- 
sured, was finally established by the decision in Lang v. Baumann,” 
interpreting a 1931 statute on the matter.“ In O¢crtel v. Wil- 
liams,*® the court held further that the insured himself was not 
a necessary party to the action. 


IX 
PLEADING, PRACTICE AND PROCEDURE 


A. W. Kopp 


During the last year our court has made few decisions which enun- 
ciate new rules or radical changes in practice, pleading or procedure. 
Some of the newer procedural measures have been further interpret- 
ed. The most notable development occurred in the summary judg- 
ment procedure. 


A. SuMMARY JUDGMENTS 


The summary judgment procedure,’ adopted under the rule-mak- 
ing power from the New York Code in 1931, has been slow in de- 
veloping. This may be due in part to the necessity of changing the 





* 213 Wis. 258, 251 N.W. 461 (1933). 
“« Wis, Stat. (1933) §260.11. The statute applies to all policies issued subse- 
quent to its passage. 
“ 251 N.W. 465 (Wis. 1933). ? 
2 Wis. Stat. (1933) §270.635. See 5 Boesel and Henderson, Bryant Wisconsin 
Pleading and Practice (2nd ed.) §945. 





Toe 


RR Ne SD 





hy MR Se. 





caer 





aah aS 








WORK OF THE WISCONSIN SUPREME COURT 79 


trial court conception of the “day in court.” The procedure was given 
an indirect but definite blight in the decision ruling an order denying 
motion for summary judgment nonappealable.? The possibility of 
error only in granting the motion does not tend to make the trial 
court less skeptical. The supreme court on the other hand has recently 
evidenced its faith in the procedure by the adoption of the new rules 
promulgated to become effective January 1, 1935, which extend the 
summary judgment to six new types of action in addition to the one 
original action on contract and also open the procedure to the defend- 
ant as well as to the plaintiff. Not alone in adopting new rules of 
court has the supreme court broadened the functioning of this pro- 
cedure. 


Sullivan v. State* was an original action brought in the su- 
preme court pursuant to the statutes to recover an alleged balance due 
for services as teacher and as cafeteria manager in a state normal 
school. Defendant answered denying the more material allegations of 
the complaint. Apparently, plaintiff made a motion for summary 
judgment. The court was clearly of the opinion that the plaintiff was 
not entitled to such summary judgment. It did not stop there, how- 
ever. It first adopted the rule of the decisions of New York that on a 
motion for summary judgment the record would be searched, as on 
demurrer, to ascertain where the first fault in pleading occurred and 
there to visit condemnation. It then went further, (and apparently 
further than New York had ever gone), and held that the record so 
searched upon such motion should be more than the mere pleadings. 
In the instant case the court definitely ruled that the plaintiff’s com- 
plaint technically stated a cause of action. It held, nevertheless, that 
the affidavits supporting plaintiff’s motion for summary judgment 
failed to support the complaint itself. It, accordingly, ordered the ac- 
tion dismissed. 

This summary dismissal at first appears to make the summary 
judgment procedure a treacherous boomerang. Without doubt it 
does give the procedure boomerang qualities, but it does not introduce 
any treachery because the statute itself requires the plaintiff to es- 
tablish not only a lack of defense on the part of the defendant but 
also an affirmative showing of a right to judgment. This decision 
should work well in conjunction with the new rule on summary judg- 
ment. 





Schlesinger v. Schroeder, 210 Wis. 403, 245 N.W. 666 (1933). 
"255 N.W. Advance Sheets No. 4, p. xv (July 25, 1934). 
* 213 Wis. 185, 251 N.W. 251 (1933). 
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B. DeEcLARATORY JUDGMENTS 


In Village of Sun Prairie v. Wisconsin Power & Light Company,® 
the court followed its earlier decisions and held that it would not, 
under section 269.56 of the Statutes—the Declaratory Judgment Act 
—act in a merely advisory capacity, or take cognizance of questions 
that might never arise, or permit resort to the statute until an actual 
controversy had arisen under an existing state of facts. In this case 
there was no allegation that there was a controversy nor were there 
any allegations showing the existence of facts constituting a contro- 
versy. 

In In re Breidenbach,® the court took original jurisdiction of a 
proceeding for a declaratory judgment on the petition of the circuit 
judges of Milwaukee County, respecting the power of the county 
board to decrease the salary of judges, after voting them additional 
salary. Here there was a definite dispute over the power of the county 
board in this regard. Likewise, in State ex rel. Ekern v. Dammann," 
the court held that a petition for leave to institute an original proceed- 
ing for declaratory judgment, which alleged that certain leaders of 
a political group were attempting to form a new political party ; that 
many electors in the state desired the organization; that defendant, 
Secretary of State, advised the conference that it was practically im- 
possible under the statute to organize a new party and obtain a party 
ticket at the next primary and general elections ; and that defendant's 
official ruling, which had been requested by the petitioners, erroneous- 
ly construed the statutes so as to deprive many citizens of right to 
form a new party, disclosed a justiciable controversy and showed 
grounds for declaratory relief. Recognizing that the matter of jus- 
ticiable controversy is not free from difficulty, the court leaned to- 
ward a liberal construction in this case because the matter was publici 
juris. 


C. New TRIALS 


The ever present subject of new trials and when the supreme 
court will set aside the action of the trial court, is considered in three 
cases : 


* 213 Wis. 277, 251 N.W. 605 (1933). 
* 252 N.W. 366 (Wis. 1934). 
* 254 N.W. 759 (Wis. 1934). 
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In Viereg v. Southwestern Wisconsin Gas Company,® the trial 
judge granted a new trial because the court had not been convinced 
by a fair preponderance of the evidence that the plaintiff was en- 
titled to recover. The supreme court again emphasizes the rule that 
the trial judge may grant a new trial in the interests of justice, if he 
considers that judgment on the verdict would result in a miscarriage 
of justice; but that he is not a trier of the facts and can not grant a 
new trial simply because he is not satisfied from the evidence that the 
plaintiff is entitled to recover. This matter goes deeper, it is said, 
than the mere assignment of an erroneous reason for a new trial, and 
the record should be, and was in this case, carefully searched. 

In Toledo Scale Company v. Colleran,® the court discusses the 
difference between a motion for a new trial under section 270.49 on 
the minutes of the court, because justice had not been done, etc., 
and under section 270.50 for newly discovered evidence. It is pointed 
out that a motion under the first section is purely discretionary, but 
that the underlying considerations in the second case are widely dif- 
ferent. It is further pointed out that a motion for a new trial on 
the ground of newly discovered evidence, is not a motion for a re- 
trial of the case upon the record and that the newly discovered evi- 
dence must be of such probative force, that it would probably change 
the result of the trial. 

In Rusch v. Sentinel-News Company,’ the court reiterates the 
rule which guides the appellate court in considering appeals from or- 
ders granting new trials. The court will not ordinarily reverse an 
order granting a new trial where the trial court in so doing exercised 
‘its discretion, unless it clearly appears that the court abused its dis- 
cretion. On the other hand, on appeal from an order granting a new 
trial because of error alleged to have been committed, the court will 
always examine the record for the purpose of determining whether 
the asserted error was, in fact, error. 


D. STATUTE oF LIMITATIONS 


In Bode v. Flynn," it is held that an action against a non-resi- 
dent labor union and its members for property damage arising from 
an automobile collision, brought more than six years after the colli- 
sion, was not barred by the Statute of Limitations, in view of sec- 





* 212 Wis. 394, 248 N.W. 775 (1933). 
* 212 Wis. 502. 250 N.W. 377 (1933). 
* 212 Wis. 530, 250 N.W. 405 (1933). 
213 Wis. 509, 252 N.W. 284 (1934). 
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tion 330.30 of the Wisconsin Statutes, which provides that when a 
person is out of the state when a cause of action accrues against him, 
the Statute of Limitations does not commence to run until he comes 
into or removes to the state; notwithstanding the fact that plaintiff 
could have theretofore served process against the defendants upon 
the Secretary of State, as permitted by section 85.05 (3) of the 
Statutes. This is a new question and the result is interesting to note. 

In Augustine v. Congregation of the Holy Rosary of Pompeii,'* 
the court considers the limitation to an action to enforce a mechanic’s 
lien. It holds that after the expiration of the period prescribed by 
section 289.06, the court was without discretion to avoid the statutory 
bar as to the lien, by enlarging the period for the filing of the com- 
plaint. It also holds that the amendment by Chapter 75 of the Wis- 
consin Laws of 1933, enlarging the period for filing a complaint from 
one year to two years, does not apply to periods of limitation which 
had theretofore commenced to run. 

Parenthetically, the case of DeForest Lumber Company v. Pot- 
ter'® is interesting. It is there held that an affidavit of renewal of 
a mechanic’s lien filed on the same day of the same month of the year 
following the last charge for labor and materials, is filed timely 
within the meaning of section 289.06, requiring such an affidavit to 
be filed within thirty days next preceding the expiration of one year 
“from the date of the last charge.” A year “from the date,” as dis- 
tinguished from an event, does not start to run until the date has 
expired. ° 

In Kline v. Fritsch,'* the troublesome question when a payment 
by one co-maker or joint debtor tolls the Statute of Limitations as to 
both, was considered. It is there held that the usual clause in a note 
waiving demand, notice and protest and agreeing to “ail extensions 
and partial payments,” before and after maturity without prejudice 
to the holder, includes extensions by operation of law, due to pay- 
ments made by one of the makers, as well as those extensions made by 
contract ; and that the clause in question amounted to a consent to 
and an acquiescence in by one co-maker, payments of interest made 
by another co-maker after maturity of the note, and bound both co- 
makers and tolled the Statute of Limitations as to both. 





* 213 Wis. 517, 252 N.W. 271 (1934). 
* 213 Wis. 288, 250 N.W. 831 (1933). 
“ 213 Wis. 51, 250 N.W. 837 (1933). 
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In Bowe v. Ledworowsky,”* the court again considered the ques- 
tion of payment on a note by one co-maker, as affecting the Statute of 
Limitations running against the other, holding that the Statute of 
Limitations is no defense to a debtor where the lapse of time occurred 
because of an act in which the debtor intentionally participated for 
the purpose of inducing the extension of credit, and which continued 
the debt as a recognized obligation. The court reaffirms the rule that 
the payment of interest on a note by one co-maker with the consent 
and acquiesence of another, suspends the operation of the Statute of 
Limitations as against both. 


E. Tue Complaint 


A general demurrer is held sufficient to challenge a complaint 
brought by a taxpayer to quiet title to city property in Stuart v. City 
of Neenah.® In this type of action, apparently, the right of the tax- 
payer to bring the action is a part of the cause of action itself. In this 
case, the court followed the general rule earlier enunciated that there 
can be no basis for a taxpayer’s action unless it appears that the mu- 
nicipality is about to sustain a loss or be deprived of its funds or 
property and that loss to the general taxpayers would follow. Speci- 
fically, it was held that a taxpayer could not bring an action to quiet 
the title to municipal property unless it showed that there had been 
inequitable conduct on the part of the city and that the defendants 
claiming the property had honestly, in good faith, acted in reliance 
thereon, and would sustain irreparable injury. The reason for such 
rule is that the city could not otherwise suffer any loss, not being 
subject to the laws of adverse possession. 


In Weber v. Naas," the rule is again stressed that in pleading 
negligence, and in setting forth the facts which are alleged to con- 
stitute negligence, only ultimate facts should be pleaded. Allegations 
of the specific acts which resulted in injury to the plaintiff, together 
with a general statement that the defendant negligently performed 
the acts complained of, fairly inform the opposite party of what he is 
called upon to meet, and the pleading is accordingly sufficient. The 
remedy for failure to state the facts more specifically is by motion to 
make the complaint more definite and certain and not by demurrer. 
In this particular case the complaint purported to contain four sep- 





* 253 N.W. 791 (Wis. 1934). 
* 255 N.W. 142 (Wis. 1934). 
* 212 Wis. 537, 250 N.W. 427 (1933). 
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arate causes of action, each one incorporating by reference those pre- 
ceding it. This did not prevent the statement of one good cause of 
action somewhere in the complaint, so that the complaint was sus- 
tained on demurrer. Nevertheless, the court pointed out that the 
carrying forward of allegations from one count to another by in- 
corporation, where such allegations result in inconsistency and con- 
tradictions, not only “indicates slackness and want of attention on 
the part of the pleader,” but makes for confusion, expense, and delay. 

In Usow v. Usow,!* we are reminded that the court is not bound 
by the form of a pleading, but may consider the substance of the 
allegations thereof for the purpose of determing whether more than 
one cause of action is alleged therein. In this case there is a good 
review of the decisions on the question of joinder of causes of ac- 
tion and of different kinds of relief. It is recognized that it would be 
difficult, if not impossible, to harmonize the holdings in the different 
decisions of the court on this question. In this particular action the 
complaint sought primarily to have fraudulent transactions set aside 
so as to restore the value of stock held as collateral to notes owned 
by the plaintiff, and also incidentally sought to have the stock sold, the 
proceeds applied on the debt, and a judgment for the unsatisfied re- 
mainder. All of this could be accomplished in one action in equity 
under the general rule that where an equitable cause of action is as- 
serted, different kinds of relief, not affecting all of the parties to the 
action may be demanded if incidental, auxiliary, or germane to the 
principal controversy, and promoting the administration of justice 
and a complete determination of the controversy. The case serves to 
call to mind the fact that we still have different results depending 
upon the technical difference between an action at law and an action 


in equity. 
F. APppPpEAL AND ERROR 


In a case tried to the court without a jury on the issue of the ex- 
istence of an exemption of an automobile under the exemption statu- 
tes, the trial court made a finding of fact that the automobile was not 
kept or used for the purpose of carrying on the trade or business of 
the debtor within the meaning of the statute, and therefore was not 
exempt from execution. It gave no indication of the basis it used in 
arriving at such finding. On appeal, in Julius v. Druckrey,® the 





* 213 Wis. 395, 251 N.W. 458 (1933). 
* 254 N.W. 358 (Wis. 1934). 
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Supreme Court found upon the evidence in the case that there were 
four different theories that might have been used by the trial court in 
arriving at its conclusion. There was no indication in the findings 
or elsewhere as to which one of the four theories was used. In this 
situation the supreme court ruled that it was necessary that a proper 
interpretation of the statutes should support all of the theories. Other- 
wise, and if any one of the theories should violate the meaning of the 
statute, the cause would have to be remanded for more specific find- 
ings. This particuar case was so reversed and remanded because of 
this uncertainty in the findings of fact. 

In Ritsch v. Guaranteed Bond Company,” it is held that a notice 
by a plaintiff-respondent to review a portion of a judgment denying 
relief against a defendant who is not an appellant is ineffective to 
correct errors in the judgment rendered in favor of such non-appeal- 
ing defendant; the remedy of the plaintiff in such a case being by 
appeal. 

In Miswald-Wilde Company v. Armory Realty Company,” it 
was held that where the mandate of the supreme court on a prior ap- 
peal definitely settled the controversy between the parties and remit- 
ted the record for judgment, and it was contended that the trial court 
had not entered judgment or: said remittitur in accordance with the 
mandate of the supreme court, the proper remedy was by mandamus 
and not by appeal. 


Xx 
PROBATE 


Cart DALEY 


Present conditions have not had a great deal of influence on the 
decisions involving probate matters and for this reason they do not 
differ materially from the general trend of the cases in former years. 

In Estate of Adams, the court considered the provisions of sec- 
tion 231.21 of the Wisconsin Statutes which provides, among other 
things that a beneficiary of a trust whose maintenance is not suffi- 
ciently provided for by the trust and who is unable to care for himself 
may have applied so much of the trust fund or income as the court 
may deem necessary or proper for that purpose, provided the inter- 





* 213 Wis. 26, 250 N.W. 831 (1933). 
™ 213 Wis. 354, 251 N.W. 450 (1933). 
*255 N.W. 886 (Wis. 1934). 
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ests of others in said trust fund are not prejudice. Held, where the 
beneficiary had an income of around seven hundred dollars and her 
husband about three thousand dollars she was not entitled to the re- 
lief provided by the statute. 


The type of investments which trustees may make was considered 
in Estate of Fouks,? where it was held that they will be liable for any 
losses unless the investments are those approved by section 231.32 
of the Statutes, or they have secured authority from the court. Prob- 
ably court approval is not sufficient in all cases as neither the court 
nor the trustees can disregard safeguards provided by law. At any 
rate, investment in securities not approved by statute, in absence of 
express authority from the court, is want of due care and the trustee 
is liable for the loss. The court remarked that there seemed to be a 
dearth of law as to obedience to statutes. 


Several of the cases handed down last year construed provisions 
of ambiguous wills. In Will of Weed,’ a sum of money was left in 
trust, the income to be used for the care and maintenance of a sister- 
in-law and on her death to the sister-in-law’s daughter, and on the 
death of the daughter to the daughter’s son, and on the death of the 
son to revert back to the estate of the testatrix. The estate was not 
sufficient to pay all of the legacies and the question arose whether 
the trust was preferred or abatable. It was held that the trust was 
not preferred merely because it was for the support and maintenance 
of an heir or because there was an eventual reversion to the testatrix’s 
estate. The funds for the trust were to come from the property of 
the estate generally. The burden of proving an intention to prefer 
this bequest was not discharged. It was therefore a general legacy 
and abated. 

In Will of Stack,‘ the property involved was two adjoining parcels 
of land, which were in separate lots, separate blocks and separate 
quarter sections. However, for many years the two pieces of pro- 
perty constituted a unit for rental purposes and some of the buildings 
were partly on one piece and partly on another. The testator in his 
will gave only one of the legal descriptions in designating the pro- 
perty. “While there is much authority for justifying the elimination 
of surplus language in a will to arrive at the testator’s intent,” said 
the court, “precedents upholding the addition of language for that 


* 213 Wis. 550, 252 N.W. 160 (1934). 
* 213 Wis. 574, 252 N.W. 294 (1934). 
* 251 N.W. 470 (Wis. 1933). 
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purpose are not so prevalent.”® Nevertheless the court found that his 
intent was to include both parcels, since to divide them would ruin the 
use of the buildings located on both, which he evidently had in mind, 
and it construed the language to express this intent. 

Will of Richter® concerned a will which provided that after death 
of the testatrix, the property was to fall to her sister, and after her 
sister’s death, the residue to be divided according to merit among her 
nieces and nephews. The court was of the opinion that the sister re- 
ceived only a life estate. The Hutchinson" will bequeathed property 
to a wife to dispose of as she liked without any accounting. At her 
death the residue was to go to three children. The court held that the 
wife received the estate in fee. 

A rather unusual set of facts was presented in Will of Morawetzs* 
The will created a trust fund, the income to be paid to testator’s 
daughter, Rose, and at her death the principal unto Rose’s issue. Rose 
had two children, one of whom had predeceased her, leaving two 
children, Leonore and Elizabeth. Leonore had two children, Mar- 
guerite and Eric. The question was whether the issue of Rose took 
per stirpes or per capita. It was claimed that the law in force in 1891 
when testator died was that the issue in such case took per capita, 
but the court, adhering to an earlier decision,® which had adopted the 
Massachusetts rule, held that the issue of Rose took per stirpes. 

In Estate of Wilcox, the testatrix, on account of her age and 
physical condition following a stroke, merely touched the pen in exe- 
cuting a will when another made her mark for her. The court was of 
the opinion that the will was executed by the “express direction” of 
the testatrix within section 238.06. 

In Will of Buchanan, the farm was left to the son for life and 
then to his issue, and if none, to the son’s widow, Sadie, during the 
period of her widowhood. After the testator’s death, his son divorced 
Sadie. Sadie survived her former husband and did not remarry. The 
court held that she was not entitled to the farm because she was a 
divorcee and not a widow. 

The facts in the decision of Clark v. Sloan,!* are rather unusual. 
The testator married the defendant in 1909, and died in 1919. When 





* 251 N.W. at 472. 

* 254 N.W. 103 (Wis. 1934). 
* Will of Hutchinson, 254 N.W. 531 (Wis. 1934). 

* 254 N.W. 345 (Wis. 1934). 

* Will of Scholl, 100 Wis. 650, 76 N.W. 616 (1898). 
” 254 N.W. 529 (Wis. 1934). 

1 213 Wis. 299, 251 N.W. 250 (1933). 

254 N.W. 653 (Wis. 1934). 

















8& WISCONSIN LAW REVIEW 





his estate was being closed the same year, the plaintiff, a daughter by 
his former marriage, wrote to the deceased not knowing he was dead, 
according to her story, and received a letter from the defendant 
stating she was his widow. Defendant said that the plaintiff wrote to 
claim an interest in the estate and that the defendant had answered 
that if the plaintiff and her sister could prove they were heirs, they 
could get their share of the estate. Defendant said she had been ad- 
vised in the matter by her attorney. Defendant’s failure to report 
the facts to the court and to investigate who were the decedent’s heirs 
was held to be fraud for which the final judgment in the estate could 
be set aside. As it was due to fraud rather than mistake, the sureties 
on the bond of the defendant were liable as were the legatees of the 
surety, who had died in 1923 and whose estate had been closed that 
year. The claim against the legatees of the deceased surety was not 
barred by the statutes of nonclaim, as no claim was in existence until 
the judgment was set aside, and for the same reason it was not barred 
by the Statute of Limitations. The cause of action was contingent 
upon plaintiff’s success against the defendant in this suit which began 
in 1928. 

In Jones v. Mehlberg,* William, one of the heirs, knew that the 
administrator owed the estate a sum of money which was not in- 
cluded in the inventory and told the administrator to say nothing 
about it and to pay the money to him. After the estate was closed 
and the administrators had become insolvent, William complained of 
the latter’s failure to report the debt and was appointed administrator 
de bonis non. As such he sues the sureties on the bond of the former 
administrator for said money. The court held that William was es- 
topped to claim any share of said money for himself as an heir, or 
any interest in his co-heir’s share as his conduct amounted to fraud 
even though he received no part of the principal sum owed by the 
former administrator. The sureties were exonerated to the extent of 
William’s share by reason of his fraud. 

Will of Stubbs,'* presents a rather interesting question. The exec- 
utor owed the deceased a two thousand dollar note and reported the 
same as uncollectable in his final account. An order to show cause 
why he should not be required to account for the note was obtained 
by his successor administrator de bonis non. Under the Massachus- 
etts rule that the debt of the executor to the deceased is discharged 
because he cannot sue himself, the note is considered as assets in his 





% 254 N.W. 95 (Wis. 1934). 
“ 213 Wis. 439, 250 N.W. 845 (1934). 
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hands for which he must account, at least where the creditors would 
otherwise be prejudiced or the will indicates that he is not to be dis- 
charged. 


Many of the decisions considered follow old Wisconsin cases or 
slightly modify them. The grist of any one year does not differ 
greatly from that of the prior year, but the court is gradually de- 
veloping the law of probate to meet new conditions. 


XI 
TAXATION 


THEODORE W. Brazeau 


The Supreme Court has had under consideration numerous cases 
involving the question of taxation the past year, but none of the cases 
adopt new rule or modify past rules or establish new principles of 
taxation. For convenience they may be discussed under three head- 
ings: (1) those dealing with income taxes, (2) those dealing with 
inheritance taxes, and (3) those involving ordinary property taxes. 


A. Income Taxes 


Probably the most important tax case of the last year was that 
of Curtis Companies, Inc. v. Wisconsin Tax Commission! which 
deals with the troublesome problem of inter-corporation accounting, 
where a parent corporation with subsidiaries does business in several 
states. The Curtis Companies, Inc. is a holding company owning all 
of the capital stock, except directors’ qualifying shares, of the Curtis 
& Yale Company and of several other companies engaged in similar 
husiness. The Curtis & Yale Company is a producing company manu- 
facturing and jobbing sash, doors and miscellaneous mill work at 
Wausau. It leases its plant there from the owner, The Curtis Comp- 
anies, Inc. Both the Curtis & Yale Company and Curtis Brothers & 
Company, another subsidiary located at Clinton, Iowa, do extensive 
manufacturing and sell their products to outside dealers as well as 
to distributing subsidiaries of Curtis Companies, Inc. 

Both Curtis Companies, Inc., and Curtis and Yale Company filed 
returns of income with the Wisconsin Tax Commission and reported 
income upon a separate accounting basis. An audit of the Tax Com- 
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mission for 1925 to 1928 assessed an additional income tax of over 
$6,000 against Curtis & Yale Company. The additional income as- 
sessed arose from disallowing an advertising expense of Curtis & 
Yale Company amounting to over $66,000, representing charges made 
to it by Curtis Companies, Inc. as the former’s proper share of na- 
tional advertising authorized by it. The commission concluded that 
the separate accounting method did not reasonably reflect the Wis- 
consin income, and that the proper basis of reporting for this enter- 
prise was obtained by a consolidation of the incomes of the inter- 
related corporations and an apportionment thereof in the manner pre- 
scribed by statutes. It is claimed by the plaintiffs that the commission 
improperly treated the income of both companies as that of Curtis 
Companies, Inc., made an apportionment of part of it to Wisconsin, 
and then assessed this portion wholly to the parent company. 

In dealing in this manner with the income of these combined 
companies the Tax Commission relied on section 71.02(3)(d) and 
71.25(1) and (2), of the Statutes. The first of these sections pro- 
vides in substance that “persons” engaged in business both within 
and without the state shall be taxed only upon that income which is 
derived from business transacted and property located within the 
state. If in the judgment of the commission such income may be de- 
termined by a separate accounting, then that method may be employed 
by the taxpayer. If, however, it cannot be determined in such manner, 
then the part properly allocable to Wisconsin shall be determined by 
taking the entire income of the taxpayer, deducting therefrom that 
income which has a definite situs without the state, and then appor- 
tioning the remainder by the average of three ratios, defined by the 
statute, the precise nature of which it is not now necessary to de- 
scribe. Section 71.25(1) provides that “where a corporation, a sub- 
stantial portion of whose capital stock is owned either directly or in- 
directly by another corporation, acquires and disposes of the products 
of the corporation so owning a substantial portion of its stock in 
such a manner as to create a loss or improper net income, the com- 
mission may determine the amount of taxable income of such corpora- 
tion for the calendar or fiscal year, having due regard to the reason- 
able profits which but for such arrangement or understanding might 
or could have been obtained from dealing in such products, goods, 
or commodities.” Section 71.25(2) provides: “For the purpose of 
this chapter, whenever a corporation which is required to file an in- 
come tax return, is affiliated with or related to any other corporation 
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through stock ownership by the same interests or as parent or sub- 
sidiary corporations, or whose income is regulated through contract 
or other arrangement, the tax commission may require such consoli- 
dated statements as in its opinion are necessary in order to determine 
the taxable income received by any one of the affiliated or related 
corporations.” 


It must be conceded that enforcement of these provisions involves 
the very existence of an income tax against corporations; else all in- 
come might be contracted away to foreign affiliates in the form of 
rents and payments for services and commodities. The commission 
did not find, however, that the intercorporate transactions under ex- 
amination were unfair during the years of its audit, or that the con- 
tracts between the parent and subsidiary corporation had for their 
purpose the evasion of the income tax law by diverting a portion of 
the Curtis & Yale Company income properly attributable to Wiscon- 
sin to subsidiaries doing business in other states not having an in- 
come tax. The state contended that it was not necessary to show 
any intent to evade income taxes in order to require a consolidated 
return. This is the first decision definitely rejecting such contention. 
The court holds that if the intercorporate contract or arrangement 
does not establish an unfair price for the goods and in addition is 
rot a device adopted for the purpose of avoiding the provisions of 
the income tax law, section 71.25 does not apply ; that the Tax Com- 
mission cannot disregard for income tax purposes all intercorporate 
contracts simply because the stock of the corporation taxed is wholly 
owned by another corporation. The court finds no authority in the 
statute to sustain such power of the Commission but reserves a de- 
cision on the power of the legislature so to provide where there exists 
corporate identity of parent and subsidiary. The court holds that 
there is no general visitorial or supervisory control over the affairs 
of a corporation by the Tax Commission. The second subdivision of 
section 71.25 is held to confer no additional substantive power upon 
the commission but merely provides a means for more effectively 
enforcing the mandate of the first division of the section when it be- 
comes applicable. 

The court also holds that section 71.02(3)(d), providing for a 
method of apportionment, relates only to the situation of a single tax- 
payer who does business within and without the state and, as we take 
it from the decision, that it does not apply to a corporation and its 
subsidiaries dealt with in section 71.25(1). This holding may appear 
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not to be in line with the decision in Palmolive Co. v. Conway.? In 
that case the use of the formula of apportionment was sanctioned by 
the court, as within the inherent power of the commission to use z 
reasonable method to arrive at the true income. But the decision on 
the Curtis case agrees with the current of authority that a taxpayer 
may organize his business in any manner he sees fit to avoid the im- 
position of taxes or to minimize the amount of taxes. The enact- 
ment of section 71.25(1) did not alter the duty of the Tax Commis- 
sion.? In Will of Hyman‘ it was held that a person has a right freely 
to change his residence if for no other purpose than to avoid a tax. 
The same holding in effect is found in Re Village of Chenequa.® It 
has also been uniformly held, in line with the decision of the court, 
that companies may make such intercompany contracts as they see 
fit even though they have common officers and common directors.® 
Courts will not interfere with the internal management of a corpora- 
tion in the absence of fraud.” 

However, there is a clear distinction recognized by the court in 
this decision, that while a corporation or individual may avoid taxes 
by lawful means, yet he cannot evade by any device, contract or ar- 
rangement a tax which the state has a right to levy. 

The problem especially involving corporations and their subsidiar- 
ies and intercorporate relations and contracts is becoming more and 
more complex, but it was demonstrated clearly in Cliffs Chemical Co. 
v. Tax Commission®, Palmolive Co. v. Conway®, and Buick Motor 
Co. v. City of Milwaukee, that such a situation can be effectively 
dealt with by the legislature and courts. This case does not disturb 
in any way the holdings of those cases when the facts are properly 
understood. 


*43 F. (2d) 226, (W.D. Wis. 1930), aff'd, 56 F. (2d) 83 (C.C.A. 7th, 1932). 
See Comment (1932) 7 Wis. L. Rev. 250. 

* Cliffs Chemical Co. v. Tax Commission, 193 Wis. 295, 214 N.W. 447 (1927). 

*190 Wis. 97, 208 N.W. 913 (1926). 

*197 Wis. 163, 221 N.W. 856 (1928). 

* Geodes v. Anaconda Mining Co., 254 U.S. 590, 41 Sup. Ct. 209 (1921); 
Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S. 333, 45 Sup. Ct. 250 (1925); 
Smith v. Chase & Baker Piano & Mfg. Co., 197 Fed. 466 (E.D. Mich. 1912); 
Mitchell v. Des Moines etc. R.R., 270 Fed. 465 (C.C.A. 2nd, 1921); Levy v. Equit. 
Trust Co., 271 Fed. 49, (C.C.A. 8th, 1921) ; Evansville, etc. Co. v. Bank of Com- 
merce, 144 Ind. 34, 42 N.E. 1097 (1896); South Side T Co. v. Washington, etc. 
Co., 252 Pa. 237, 97 Atl. 450 (1916) ; 3 Cook, Corporations (8th ed. 1923) 2531. 

* Deselle v. Tomahawk L. Co., 184 Wis. 537, 200 N.W. 550 (1924). 

*193 Wis. 295, 214 N.W. 447 (1927) cited note 3, supra. 

°43 F. (2d) 226 (W.D. Wis. 1930), aff'd, 56 F. (2d) 83 (C.C.A. 7th, 1932) 
cited note 2, supra. 

* 43 F. (2d) 385 (E.D. Wis. 1930). 
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Rib Lake Lumber Co. v. Tax Commission™ is another case deal- 
ing with intercorporate relations as affecting the levy of an income 
tax. The court in this case, recognizing the separate corporate ex- 
istance of parent and subsidiary, reversed the decision of the lower 
court which had held that interest paid by a subsidiary on bonds is- 
sued to a parent company could not be deducted by the subsidiary, 
since the parent company had used the debentures on which interest 
was paid to secure debentures of its own. The Supreme Court held 
that the mere fact that the capital stock and debentures are owned 
by the holding company does not authorize the Tax Commission to 
inquire into the affairs of the holding company when levying a tax 
against the subsidiary. This is in line with the holding in the Curtis 
case with reference to corporate relationship. 

Two decisions have been rendered covering the taxability as pres- 
ent income of deferred payments not readily convertible into cash. 
In Lawrence v. Tax Commission™ the plaintiff owned or controlled 
all of the outstanding shares of Lawrence Restaurant Company, a 
corporation. He sold these shares on installment payments, the shares 
delivered to a trustee in escrow as security for the deferred payments, 
and reported each year the amount received. He was assessed an 
additional amount based on the theory that the entire contract price 
was income upon the sale. The Tax Commission, upon due appeal, 
affirmed such assessment, as did the Dane County Circuit Court. The 
Supreme Court, however, reversed the judgment, holding that though 
in the case of of a continuing business of selling goods on the install- 
ment plan, the tax payer may be required to report the amount out- 
standing in the form of installment contracts as income, the rule 
does not apply to isolated or occasional contracts, as had been held in 
the preceding term in Katz v. Tax Commission'*. The court reas- 
serts the holding in The Income Tax Cases'* that income is cash or 
its equivalent, that it must be money or that which is convertible into 
money. The fact that the contract in question could not be converted 
into money at anything like its face value was contolling. In Zwetfel 
v. Tax Commission,” the court, applying the doctrine that income 
under the state income tax law is cash or its equivalent, holds that 





212 Wis. 412, 249 N.W. 332 (1933). 
213 Wis. 273, 251 N.W. 242 (1933). 
* 210 Wis. 625, 246 N.W. 439 (1933). See Comment (1933) 8 Wis. L. Rev. 


“148 Wis. 456, 134 N.W. 673, 135 N.W. 164 (1912). 
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an unpaid balance due on land sold is not income, citing Katz v. 
Tax Commission,™ and Lawrence v. Tax Commission.'* 

Walter Alexander Co. v. Tax Commission" involved the assess- 
ment against a corporation of a profit obtained from the sale of cer- 
tain stock, part of the capital assets of the corporation, which im- 
mediately prior to the sale thereof had been distributed to its stock- 
holders as a dividend. Prior to June 7, 1927 the Walter Alexander 
Co., a closed corporation, had acquired 959 shares of the Wisconsin 
Valley Electric Co. at a cost of $119,495. On June 7, 1927 the cor- 
poration at a special meeting of its stockholders and directors dis- 
tributed this stock to its stockholders “in partial liquidation of this 
corporation.” On June 11, 1927 the stock was sold by these stock- 
holders for $594,580. It was contended by the tax commission that 
the profit resulting from this sale was properly assessable to the 
Walter Alexander Co. But the court held that the stock was actu- 
ally distributed as a dividend and that the transaction resulted in no 
profit to the corporation but rather to the individuals. 

The case was distinguished from Cliffs Chemical Co. v. Tax 
Commission'® in which a manufacturing corporation, for the express 
purpose of avoiding the assessment of income taxes against it, sold 
its product at cost to two other corporations, which were its sole 
shareholders. Section 71.25(1), which, however, was passed sub- 
sequently to the transactions in question, expressly provides for the 
taxation to the vendor corporation of reasonable profits from such 
sales. The court, in sustaining an assessment against the Cliffs Chemi- 
cal Co. of such profits, held that the statute merely prescribed what 
would have been the duty of the Tax Commission without the statute. 
In the Alexander case the court holds that the Cliffs decision and 
section 71.25 apply only to a distribution of corporate assets by “sell- 
ing.” The court also distinguishes Morgan v. Tax Commission, 
in that the tax in that case was assessed individually to Morgan, who 
had received the stock from the Morgan Company, not to the cor- 
poration. It is likely that the method adopted by the Walter Alex- 
ander Co. and its stockholders for the sale of the Electric Co. stock 
resulted in a smaller total tax payment, but the procedure followed 
was perfectly legal and the case is another recognition of the rule 





™ 210 Wis. 625, 246 N.W. 439 (1933) cited note 13, supra. 
* 213 Wis. 273, 251 N.W. 242 (1933) cited note 12, supra. 
™ 254 N.W. 544 (Wis. 1934). 

* Supra note 3. 

* 195 Wis. 405, 217 N.W. 407, 218 N.W. 810 (1928). 
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well established that a person may so manage his property that a tax 
is avoided or minimized. 

Two cases involved the question of the proper situs of income 
for taxation purposes. In State ex rel. Lerner v. Tax Commission” 
it appeared that Lerner was a resident of the State of Wisconsin 
during the years for which the tax was sought to be levied. In those 
years he was engaged in procuring contracts from sheriffs’ and police 
officers’ associations in various states other than Wisconsin, to pub- 
lish convention books and year books for and on behalf of such asso- 
ciations. These contracts were obtained by correspondence and per- 
sonal solicitation. Lerner contended that the additional income men- 
tioned was derived from the business conducted by him outside of 
the State of Wisconsin, and therefore, under section 71.02(3)(c) 
of the Statutes (1927), not taxable. The Tax Commission contended 
that such income was derived from personal services within the 
meaning of such statutes and therefore taxable in Wisconsin. This 
contention was upheld by the court, which ruled that in an enter- 
prise involving the employment of no capital the income must be 
classed as income derived from personal services. 

McCarty v. Conway** lays down the fundamental doctrine that 
the exaction of a tax can be justified only when the taxpayer is en- 
joying protection of government either for himself or for his prop- 
erty. It was without dispute that the plaintiff was domiciled within 
the state for all of 1927 and 1928 and during the months of January 
and February, 1929, after which time he resided in Portland, Oregon. 
It was held that in applying the three-year average method of assess- 
ing incomes then in force, the appellant, McCarty, should be taxed 
for 1929 one-sixth of the amount he would have been taxed had he 
enjoyed the protection of the state for the entire year. This amount 
can be found, the court says, 


when the taxpayer’s entire net income for the year in question, added to that 
of the two preceding years, and the total thus obtained divided by three, is 
taken as the tax base. When the tax is computed upon this amount and 
divided by six, this figure representing the proportionate time of the tax- 
payer’s residence in Wisconsin during that year, the amount thus arrived at 
is the tax chargeable. 


Yawkey v. Tax Commission** involved the power of the commis- 
sion to correct assessments of income. In assessing the tax of the 





* 213 Wis. 267, 251 N.W. 456 (1933). 
™ 255 N.W. 913 (Wis. 1934). 
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appellant the assessor of incomes had fixed the fair cost price of 
certain stock sold by the taxpayer at $150 per share. On an appeal 
the county board of review found the cost according to the taxpayer’s 
contention, namely $250 per share. The assessor appealed to the Tax 
Commission, which set aside the action of the board of review and 
sustained the assessor. It was contended by the appellant that the 
commission exceeded its jurisdiction in that its power extended only 
to correction of errors by the board of review and did not include 
power to determine for itself the proper assessment. This conten- 
tion was denied by the Supreme Court. “It is the function of the 
Tax Commission under the authority conferred upon it by statute to 
review critically and deliberately assessments made by those who act 
primarily upon the questions of value and to exercise its own in- 
dependent judgment as to the assessment.” The court also held that 
section 71.15 providing for review by the commission, was not un- 
constitutional as depriving the taxpayer of notice and an opportunity 
to be heard. 


B. INHERITANCE TAXES 


In re Gallun’s Estate** involved section 72.01(3), providing for 
the taxation of gifts made in contemplation of death, particularly 
that portion which provides that gifts made within two years prior 
to the death of the grantor “of a material part of his estate, or in the 
nature of a final disposition or distribution thereof . . . shall unless 
shown to the contrary, be deemed to have been made in contempla- 
tion of death within the meaning of this section.” In the instant case 
the facts showed that Mrs. Gallun made gifts to her children within 
the two year period preceding her death on July 15, 1932. The ag- 
gregate value of the transfers made by her between December, 1924, 
and July, 1929, amounted to about $200,000 out of an estate of ap- 
proximately $650,000. The gifts in question sought to be taxed were 
made between May 22, 1930, and July 20, 1931. The court held that 
the presumption that the gifts were made in contemplation of death 
placed the burden of proof on the donee, but that such presumption 
has no probative weight as against evidence to the contrary, but only 
creates a prima facie case. It was held that the evidence in this case, 
showing a very substantial annual income and a substantial estate, 
prior gifts, and other surrounding circumstances, completely rebutted 
the presumption. 





* 254 N.W. 542 (Wis. 1934). 
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C. Property TAXEs 


Five cases involving matters of ordinary property taxation have 
been decided by the state Supreme Court in the last term. The first 
of these, Ritchie v. City of Green Bay** concerns section 70.11(4) of 
the exemption statutes which provides that “personal property owned 
by any...fraternal societies, orders or associations operating under 
the lodge system. ..and the real property necessary for the creation 
and convenience of the buildings of such institution or association 
and embracing the same, not exceeding ten acres. . .shall be exempt.” 
The tax sought to be levied in the instant case was on the property 
of the Loyal Order of Moose held under a land contract. The court 
held that statutes conferring tax exemptions must be strictly con- 
strued, but held the Lodge to be an “owner” under the contract 
under the section above quoted. 

The next case to be noticed involved the proper situs for taxation 
of property located within the state, as between the competing tax 
districts. In Village of Middleton v. Lathers® highway equipment 
was kept in Middleton by a non-resident owner during several winter 
for storing and repairs but was moved about the state from job to 
job. The court held that it was not customarily kept in Middleton and 
that it had no fixed location and was, therefore, taxable at the resi- 
dence of the owner, under section 70.13(1). 

In Pereles v. City of Milwaukee,** Milwaukee took title to the 
land in question under tax deeds for delinquent city taxes for the 
years 1917 and 1921 to 1927 inclusive, and took tax sales certificates 
for other later years. The plaintiff based his title on a county tax 
deed issued to him in 1931 and 1932 on delinquent county tax certi- 
ficates for the years 1927 and 1928. The court held for the plaintiff, 
that the conveyance of land for taxes under a junior assessment cuts 
off all prior titles and liens, that in tax liens the last in line is first 
in right, and that such rule applies to governmental units as well as 
to individuals. The case is in line with former decisions of the court, 
especially the late case of Foster v. Sawyer County." 

The case of Poetz v. McKay** was an action to foreclose a mort- 
gage. After the action had been commenced it was discovered that 
the land had been sold for taxes and that the tax certificates had been 





* 254 N.W. 113 (Wis. 1934). 

** 213 Wis. 117, 250 N.W. 755 (1933). 

* 213 Wis. 232, 251 N.W. 255 (1933). 
"197 Wis. 218, 221 N.W. 768 (1928). 
* 252 N.W. 594 (1934). 
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issued in the name of the mortgagor. The facts as developed upon 
the trial showed that at the tax sale the lands had indeed been bid in 
by the mortgagor, and that certificates therefor had been issued by 
the county treasurer in his name. The mortgagor bidder had however 
failed to make payment whereupon a third party at the request of 
the mortgagor completed the payments. The treasurer, instead of 
issuing new certificates in the name of the new purchaser allowed the 
original bidder to endorse the old certificates over to the new purch- 
aser, and to surrender them to the treasurer, who then reissued them 
to the new purchaser on the latter’s payment of the bid price. The 
court held that if the mortgagor had indeed purchased the original 
certificates, such purchase would stand as a payment of the taxes, 
freeing the mortgage from the tax lien. The count found, however, 
that the transaction showed a bona fide original sale to the second 
party, who, therefore, held a lien prior to that of the mortgagee. 

In the case of Perszyk v. The Milwaukee Electric Ry. and Light 
Co.,”9 the plaintiff claimed under a tax deed but failed to go into 
posession thereunder within three years after the execution thereof. 
It was held that plaintiff’s rights by virtue of the tax title became 
barred under section 75.26. This conclusion under the wording of 
the statute would seem to be inevitable. 


XII 
WORKMEN’S COMPENSATION 


MortTIMER LEVITAN AND GEORGE C. BERTEAU 


In the report of the special committee on industrial insurance, 
which recommended the passage of the Workmen’s Compensation 
Act, it was said: 


. . . There undoubtedly will be a great many disputes, especially in the 
early administration of the bill, for this board to decide, and in order to 
facilitate its work, it is empowered to employ, “from time to time,” expert 
examiners, who can take the testimony, examine the situation, and report to 
the board. There may be times when the board will be compelled to have 
several examiners for a week, two weeks, or a month at a time, and at other 
times it may need more. 


The Industrial Commission now employs seven examiners full 
time! Just as the number of cases before the commission has kept on 


* 207 Wis. 282, 254 N.W. 753 (1934). Compare Wickhem, Effect of the Tax 
Deed Limitation Statute (1922) 1 Wis. L. Rev. 449, 465. 
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increasing at an amazing rate, so have the cases in the courts. In- 
stead of all problems being settled in the first few years of the com- 
pensation act, each year has produced a new crop of troublesome 
questions. Frequently when the court has finally settled the law on 
some perplexing problem, the legislature has changed the law, thus 
antiquating some excellent judicial opinions and necessitating further 
opinions to settle the law anew. 


A. AVERAGE ANNUAL EARNINGS 


The depression—and the pending recovery therefrom—have 
created many problems in many fields, and the field of workmen's 
compensation has not escaped. Wages went down and regular em- 
ployment became a memory. The compensation law had been drafted 
with the idea of basing compensation on a normal annual wage, “not 
one reduced by losses due to sickness, accident, breakdown, or slack 
business,” to quote from the Workmen’s Compensation Pamphlet of 
the Industrial Commission. To that end, the law provided that in 
determining the average daily wage, no day during which the em- 
ployee worked less than eight hours should be taken into considera- 
tion “unless by agreement or custom a lesser number of hours’ work 
constitutes the full day’s service of such day.”* In Builders’ Mut. 
Cas. Company v. Industrial Comm.® the compensation claimant was 
injured while working on an overhead bridge on a state highway. The 
job was under the supervision of the Unemployment Commission* 
which required that on jobs under its supervision men should not bz 
employed more than six hours a day except in emergencies. Both the 
compensation claimant and the employer understood that the men 
were to work only six hours a day; and naturally enough, the court 
held that there was an agreement that six hours should constitute a 
full day’s service, and hence the commission was not justified in com- 
puting the compensation on the basis of an eight hour day. 

A case of greater importance arose later—Allis-Chalmers Mfy. 
Co. v. Industrial Comm.5 A watchman, who had been unemployed 
for three or four years, was fatally injured after working four days 
for an employer who had adopted a code under the National Indus- 
trial Recovery Act. Under this code each watchman could work only 





4 (1933) Workmen’s Compensation Pamphlet, p. 7. 
* Wis. Stat. (1933) §102.11 (2) (d). 
* 213 Wis. 246, 251 N.W. 446 (1933). 
“Created by Wis. Laws 1931, c. 22. 
*255 N.W. 887, (Wis. 1934). 











SS 


LL 


sone eed 


SS 











































100 WISCONSIN LAW REVIEW 


six hours a day. The Industrial Commission determined the average 
annual earnings on the basis of the earnings of a watchman who 
worked for the employer the entire previous year, seven days a week, 
and twelve hours a day. The Supreme Court, in upholding a judg- 
ment of the circult court setting aside the award of the Industrial 
Commission, said: 


We are of opinion that the trial court was correct in ruling that “the 
annual earning basis of the employee, and of his fellow employees (the three 
other watchmen), is definitely fixed by the earnings of such employees during 
the week preceding the accident,” and in remanding the record to the com- 
mission “to formulate an award” upon that basis.™ 


In its opinion the court referred to a number of cases in other 
jurisdictions bearing on the problem of the wage basis to be used 
where the work has been intermittent, discontinuous, staggered, cas- 
ual, seasonal, or otherwise irregular. Whether the court intended to 
follow these cases completely will undoubtedly be announced in the 
opinions to be rendered in a series of seven cases argued on Novem- 
ber 10, 1934, all involving the question of the proper wage basis." 


B. Revrer WorKERS 


Another depression-born case is Village of West Milwaukee v. 
Industrial Comm. In that case the County of Milwaukee gave men 
who were on relief the privilege of working, but the amount of work 
allotted was such that they could not earn more than their relief al- 
lowance. The county then offered the services of these men to various 
municipalities, and the deceased was killed while performing work for 
the Village of West Milwaukee. The court held that the county was 
not liable, because the deceased was “. . . merely one of the re- 





* Ibid. at 890. 

* Prentice v. New York State Rys., 181 App. Div. 144, 168 N.Y. Supp. 55 
(1917); Barlog v. Board of Water Com’rs, 239 App. Div. 225, 267 N.Y. Supp. 
822 (1933); Budowski v. Atlas Steel Casting Co., 237 App. Div. 667, 263 N.Y. 
Supp. 255 (1933); Littler v. Fuller Co., 223 N.Y. 369, 119 N.E. 554 (1918) Rup- 
pert v. Plattdeutsch-Volksfest Verein, 263 N.Y. 338, 189 N.E. 240 (1934); Mar- 
shall v. Mahony Co., 56 F. (2d) 74 (C.C.A. 9th, 1932); Baltimore & O. Ry. Co. v. 
Clark, 59 F. (2d) 595 (C.C.A. 4th, 1932); Continental Cas. Co. v. Lawson, 64 F. 
(2d) 802 (C.C.A. 5th, 1933). 

*North End Foundry Company v. Industrial Comm., and Joe Murawski, 
Frank Nycz, Steve Repati, George Pernovich and John Motowski (five cases), 
Nos. 216, 217, 218, 219, 220, Aug. Term, 1934; Glancy Malleable Iron Co. v. Gott- 
fried Schmoller, No. 191, Aug. Term, 1934; William Hammann v. Selma Brunner 
and Ind. Comm., No. 190, Aug. Term, 1934. 

* 255 N.W. 728 (Wis. 1934). 
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cipients of its public charity, and, under those circumstances, lia- 
bility to be paid by the county is wholly foreign to the spirit, as well 
as the letter, of the Compensation Act.’® It held that the village was 
not liable, “because he was not in its service ‘under any appoint- 
ment, or contract of hire, express or implied,’ as is necessary to con- 
stitute him an employee under section 102.07 (1), Stats.”?° 


While the correctness of the legal conclusions cannot be ques- 
tioned, especially since it followed the overwhelming weight of auth- 
ority, the result produced hardships on individuals who suffered ac- 
cidents while on relief work—particularly in cases of permanent dis- 
abilities or death. Fortunately, however, the Industrial Commission 
had relief funds which enabled it to set up a compensation plan for 
W.E.R.A. workers. Under this plan only those injuries occurring 
after April 1, 1934 are covered ; payment is made only for permanent 
disability and death ; the injured person has the privilege of deferring 
the receipt of compensation benefits until he is no longer on relief ; 
persons suffering temporary disabilities are kept on relief. 


C. OccupaTIONAL DISEASES 


Occupational disease cases have been given great impetus by the 
fact that medical knowledge concerning silicosis increased so strik- 
ingly during a period of industrial depression. The provision bring- 
ing occupational diseases under the Compensation Act became effec- 
tive on July 30, 1919.12 From that time until Employers Mut. L. 
Ins. Co. v. McCormick**® was decided in 1928, only two silicosis cases 
reached the Supreme Court.1* Since then, however, the number of 
silicosis cases has reached almost epidemic proportions. Naturally, 
as medical knowledge increased concerning silicosis, more men were 
found to be suffering from the disease. Also, as less work became 
available, men who normally would have continued in industry grad- 
ually became aware of the fact that they were suffering from silicosis. 





® Ibid. at 730. 

* Ibid. at 730. 

“See Industrial Commission regulations governing benefits in case of injury 
to emergency relief administration workers. 

* Wis. Laws 1919, c. 668. 

* 195 Wis. 410, 217 N.W. 738 (1928). 


“ Wenrich v. Industrial Comm., 182 Wis. 379, 196 N.W. 824 (1924) ; Schaefer 
& Co. v. Industrial Comm., 185 Wis. 317, 210 N.W. 396 (1924). 
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The two questions which arise most frequently are: (1) which 
employer, if any, is liable for the payment of compensation,'** and (2) 
which insurance carrier is liable. In Michigan Quartz Silica Co. v. 
Industrial Comm., the court in vigorous language reiterated the 
rules that the time of accident was the time when the workman suf- 
fered a compensable injury and that “the time when the insurance 
carrier goes upon the risk has nothing to do with the determination 
respecting the liability of the employer to the employee.”?® In Wis- 
consin Granite Co. v. Industrial Comm." the court affirmed an award 
of compensation on a finding of fact that the employer-employec 
relationship existed at the time the empioyee was stricken with an 
occupational disease. This case was, of course, a continuation of the 
former case,!® where the court held that the employer-employee sta- 
tus, once established, would be presumed to continue until terminated 
by some positive act. In Kannenberg Granite Co. v. Industrial 
Comm." the Industrial Commission imposed liability on the Kan- 
nenberg Granite Company on the ground that the employment had 
not terminated at the time of the employee’s death from tuberculosis 
superimposed on silicosis. The court held that since the employment 
was of a temporary nature the employment had terminated, but it 
sustained the award on the ground that disability existed at the time 
when the deceased left the employment to take a vacation in an at- 
tempt to recover his health. The court itself made the finding which 
would support the award of the Industrial Commission.2° Michigan 
Quartz Silica Co. v. Syring** simply held that the evidence sustained 





“* An employer can be held liable for compensation only in case the acci- 
dent or disease arose out of the employment. The doubt on the matter, arising 
from the decisions in Montello Granite Co. v. Industrial Comm., 212 Wis. 243, 
248 N.W. 427 (1933) and Milwaukee E. R. & L. Co. v. Industrial Comm., 212 
Wis. 227, 247 N.W. 841 (1933), has been removed by the enactment of Wis. Laws 
1933, c. 402, which added an express provision to $102.03. It is interesting to note 
that in Hughes v. Industrial Comm., 213 Wis. 687, 252 N.W. 149 (1934), the 
claimant suffered a hernia on April 8, 1932, while at work; the commission de- 
nied compensation and was upheld by the circuit court. The contention was made 
that it was unnecessary to show that the accident grew out of the employment, 
but the Supreme Court affirmed the lower court without opinion. 

* 253 N.W. 167 (Wis. 1934). 

* Ibid., at 168. 

™ 252 N.W. 155 (1934). 

* Wisconsin Granite Co. v. Industrial Comm., 208 Wis. 270, 242 N.W. 191 
(1932). 

* 212 Wis. 651, 250 N.W. 821 (1933). 

* Cf. Frank Martin-Laskin Co. v. Industrial Comm., 180 Wis. 334, 338, 
193 N.W. 70 (1923); Karges v. Industrial Commission, 166 Wis. 69, 162 N.W. 
482 (1917) ; Sheboygan Airways, Inc. v. Industrial Comm., 209 Wis. 352, 360, 245 
N.W. 178 (1932). 
™ 252 N.W. 682 (Wis. 1934). 
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the finding that the employer-employee relationship had not terminat- 
ed at the time death resulted from silicosis.?"* 

In 1933, subsection (2) of section 102.01 was amended so that the 
time of injury in the case of disease is the last day of work for the 
employer whose employment caused disability.22 This amendment, 
enacted so that the court would no longer be compelled in silicosis 
cases to achieve justice by judicial ingenuity has not as yet been con- 
strued by the courts.% 


D. Finpincs or Fact 


The finality of the commission’s findings on questions of fact is 
thoroughly established. The commission is justified in denying com- 
pensation if the compensation claimant has failed to meet the burden 
of proof.** It also has the function of weighing contradictory evi- 
dence and of reconciling the inconsistencies in the testimony of wit- 
nesses.”® 


E. Injuries ARISING OUT OF EMPLOYMENT 


In Yawkey-Bissell Lumber Co. v. Industrial Comm.”® an em- 
ployee in a lumber camp by mistake took carbolic acid instead of 
castor oil. The court upheld the award on the ground that self-medi- 
cation was a natural incident of working in a lumber camp. It held, 
however, that a foreman who contracted a severe cold while taking a 
co-employee to his home was merely performing a courteous service 
and was not entitled to compensation.2* Compensation was also de- 
nied in the case of a salesman who, given permission to use his em- 
ployer’s automobile to visit relatives, was killed in a collision before 
returning to his territory to solicit orders,?* the court holding that 
the case was ruled by Barragar v. Industrial Comm.”® 


™* The following interesting situation is pending before the court in North 
End Foundry cases-(note 7 supra): an insurance carrier, before going on the 
risk, demanded that all employees be examined; five men were found to be suf- 
fering from silicosis and were discharged; and the insurance carrier on the risk 
at the time of discharge was held liable for the payment of compensation. 

™ Wis. Laws 1933, c. 402. 

*See Nordberg Mfg. Co. v. Industrial Comm., 210 Wis. 398, 403, 245 N.W. 
680 (1933); Massachusetts Bonding & Ins. Co. v. Industrial Comm., 211 Wis. 
52, 55-56, 247 N.W. 343 (1933). 

“Loomis v. Industrial Comm., 256 N.W. 693 (Wis. 1934), following Winter 
v. Industrial Comm., 205 Wis. 246, 237 N.W. 106 (1931). 

* Wisconsin Granite Co. v. Industrial Comm., 252 N.W. 155 (Wis. 1934). 
* 253 N.W. 793 (Wis. 1934). 

* Olson Rug Co. v. Industrial Comm., 254 N.W. 519 (Wis. 1934). 

* Peterson v. Industrial Comm., 254 N.W. 342 (Wis. 1934). 

* 205 Wis. 550, 238 N.W. 368, 78 A.L.R. 679 (1931). 
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F. PrRoceDuRE 


In Seaman Body Corporation v. Industrial Comm.*® the court 
held that the commission was not justified in setting aside an award 
on the grounds of newly discovered evidence where the evidence did 
not come within the meaning of the term “newly discovered evi- 
dence.” In Welhouse v. Industrial Comm." the court sustained the 
authority of the commission to set aside an award on the ground of 
mistake, but indicated that the commission should point out the na- 
ture of the mistake. The lesson to be learned from these cases is, 
of course, that “newly discovered evidence” and “mistake” mean the 
same before the Industrial Commission as they do in courts of law. 


G. RELATIONSHIP OF EMPLOYER AND EMPLOYEE 


In Packard v. Industrial Comm.** a superintendent of the con- 
struction of a golf course who owned a team and employed a team- 
ster to drive and care for the team, hired his team and teamster to the 
company constructing the golf course. Following two Wisconsin 
cases,** it was held that the owner of the team was the employer. 

A caddy, who was permitted to come upon the golf grounds and 
await the appearance of a player who desired to employ a caddy, 
and received his compensation directly from the player, was held not 
to be an employee of the golf club.** 

In Athens Implement & Mfg. Co. v. Industrial Comm.** it was 
held that there was no evidence that the compensation claimant had 
ever been hired by the Athens Implement & Mfg. Co. The facts 
were that the president of the company had supplied the claimant 
(who owned a truck with which he performed trucking services for 
hire) with the names of several farmers who had logs to be delivered 
to the company’s mill, and that while unloading some logs at the mill 
the claimant was injured. It appeared that the sellers of logs cus- 
tomarily paid the truckers, the amount of the hauling charge being 
deducted from the purchase price of the logs to prevent a lien for 
labor from attaching. 










* 252 N.W. 718 (Wis. 1934). 

™ 252 N.W. 717 (Wis. (1934). 

™ 213 Wis. 1, 250 N.W. 768 (1933). 

* Gerretson v. Rambler Garage Co., 149 Wis. 528, 136 N.W. 186 (1912) 
and Wagner v. Larsen, 174 Wis. 26, 182 N.W. 336 (1921). 

“ Rice Lake Golf Club v. Industrial Comm., 254 N.W. 530 (Wis. 1934). See 
discussion of this case in 68 U.S. L. Rev. 521 (1934). 
* 253 N.W. 171 (Wis. 1934). 
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H. DEPENDENCY 


McKesson-Fuller-Morrison Co. v. Industrial Comm. held that 
the mother of the deceased employee was totally dependent although 
she had an income of $62.50 a year. The difference between a par- 
tial dependency and total dependency was-the difference between an 
award of $1200.00 and an award of $600.00, and the court very 
properly held “that income which can be considered de minimis non 
curat lex will not be permitted to deprive the applicant of the status 
of total dependency.”** 


I. PREDISPOSITION OR Prior INJuRY 


In Employers Mut. L. Ins. Co. v. Industrial Comm.®* where an 
employee, who had some disability in his knee as a result of a former 
injury, suffered a second injury, the court upheld an award of com- 
pensation against the employer at the time of the second injury, say- 
ing: “The fact that he would have been stronger and less likely to 
sustain an injury of this character had he had the full strength of a 
normal knee does not change the liability of the employer.”®® 

In Malleable Iron Range Co. v. Industrial Comm.” an employee 
afflicted with arteriosclerosis in an advanced degree suffered a rup- 
tured artery while engaged in pulling a loaded truck. The court sus- 
tained an award of compensation. The fact that the deceased’s ar- 
teries were extremely brittle did not prevent the rupture from being 
the result of his work.** 

An award was upheld in the following circumstances: an em- 
ployee had fractured his left leg. A year later while on a personal 
errand at a time when his left leg still bothered him he slipped and 
broke the leg a second time. The Industrial Commission found that 
the second injury was a direct and proximate result of the first injury 
and entered an award accordingly. 





* 212 Wis. 507, 250 N.W. 396 (1933). 

™ Ibid. at 517. 

* 212 Wis. 669, 250 N.W. 785 (1933). 

* Ibid. at 672. 

“ 255 N.W. 123 (Wis. 1934). 

“Does not this case render inapplicable the discussion in Employers Mut. 
L. Ins. Co. v. Industrial Comm., 212 Wis. 669, 250 N.W. 758 (1933) concerning 
Stombaugh v. Peerless Wire Fence Co., 198 Mich. 445, 164 N.W. 537 (1917)? 

“Frayer v. Industrial Comm., 253 N.W. 96 (Wis. 1934), affirmed without 
opinion. 



















































STATUTE LAW 


CorporATIONS——THE LiaBILITY oF Promoters.—“While the 
term “promoter” may not be capable of precise definition, yet as usu- 
ally understood it has reference to the persons who undertake to 
form and set going a company with reference to a given project.’ 
Such persons “owe uberimma fides to the corporation they create, 
and will often be held bound to speak under circumstances which 
would permit another to be silent.”? Although such is held to be 
the general conception of the promoter and his duties, elsewhere as 
well as in Wisconsin, there is such difficulty in the application of 
these broad principles that courts have become, in the words of one 
commentator, “enmeshed in a net of corporate principles of their 
own weaving from which without legislative aid it will be very diffi- 
cult for them to extricate themselves.’ 


The law in Wisconsin as to promoters’ wrongs has its base in 
the well known case of Pittsburgh Mining Co. v. Spooner,* where 
a profit of $70,000 which the defendant promoters gained by selling 
land to the plaintiff corporation was held to be charged with an im- 
plied trust for the benefit of the corporation. The court, after find- 
ing that the defendants had obtained their option with the intent of 
organizing the plaintiff corporation; that future suscribers were 
contemplated at the time; that although no actual misrepresentations 
were found, no disclosure of the land’s cost was made to the sus- 
cribers; held that “the fraud [of the promoters] really consisted 
in inducing the shareholders to enter into this [subscription] con- 
tract in their collective capacity, and in using the funds belonging 
to the shareholders collectively in paying the purchase price. It is 
evident therefore, that the injury to the shareholders was an injury 
to their collective corporate interests and that the company was the 
proper complainant.” 

Thus it would seem that a corporation can both keep the property 
and collect the profits from the promoter as though he were an 
agent accountable to his principal.° However the courts do not go 


* First Ave. Land Co. v. Hildebrand, 103 Wis. 530, 79 N.W. 753 (1899). 


* Spaulding v. N. Milw. Town Site Co., 106 Wis. 481, 81 N.W. 1064 (1900). 
The Wisconsin Uniform Fiduciary Act, adopted in 1925, Wis. Stat. (1933) §112.01, 





does not expressly include the promoter: “(b) ‘Fiduciary’ includes a. . . agent, 
officer of a corporation, public or private ...or any other person, trust, or 
estate. (c) ‘Person’ includes a corporation. . . .” 


*Little, Promoters’ Frauds in the Organization of Corporations: The Old 
Dominion Copper Mining Cases (1911) 5 Ill. L. Rev. 87. Dewing, Financial 
Policy of Corporations (1926) 256: “The exact legal status of the promoter has ap- 
peared a mischievous puzzle to the jurists.” 

* 74 Wis. 307, 42 N.W. 259 (1889). 

*Compare the court’s language at p. 319: “That the defendants were pro- 
moters of the corporation, and as such, and as the officers of the same, they as- 
sumed the position of agents and trustees of the corporation in the transaction of 
its business, admitting the facts as stated to be true, there can be no doubt;” and 
at p. 328: “I have not discussed the question as to the right of the corporation 
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that far in the case of a director,® and it may be questionable whether 
the promoter’s position warrants a stricter control. Moreover, by 
the language generally used the courts do not appear to base re- 
covery upon the common law rules of agency. In Fountain Spring 
Park v. Roberts" the courts referred to the acts of the promoters as 
a “fraudulent transaction”; and in Hegben v. Koeffler® the courts 
termed the promoters’ acts “a fraud”, although it also referred to 
the promoter as one who “stands in a relation of trust and confi- 
dence to all his bona fide associates.” 


Thus it would seem that liability rests upon the construction of 
a relationship, not as yet clearly defined. And, since the court has 
said that a promoter, without a clear intention at the time of his 
purpose to organize, and turn over the property to, the contemplated 
corporation, may—unlike the strict agent who must give his prin- 
cipal the benefits of all his dealings—retain profits merely undis- 
closed,® it would further seem that proving such an intention is a 
requisite to establishing the fraud. However, it is here submitted 
that this promoter’s tort, which is committed only against the cor- 
porate person—a type of wrong novel to early common law con- 
cepts—is committed as at the time of the sale. In order to compen- 
sate for the injury such facts as the promoter’s intention at the 
time he buys the property should be entirely immaterial, as neither 
increasing nor decreasing that injury, and as a state of mind ex- 
isting at a time different from that when the tort was actually com- 
mitted. The statement once made by the Wisconsin Court that the 
“corporation as an entity cannot be deceived, save as some of the 
members composing it are”?® is clearly one that obscures a proper 
entity theory as to the nature of the injury by its failure to ap- 
preciate the rights in corporate property itself, upon which future 
stockholders and creditors must depend. 

That an entirely different problem is involved in the stock water- 
ing cases has not been recognized by the Wisconsin Supreme Court, 
which has in several cases treated the problems of stock watering 
and misused funds as though they were identical and without dis- 
tinction. Thus in the cases of Zinc Carbonate Co. v. First National 
Bank of Shullsberg 14 and Simon v. Weaver’? the court allowed the 
corporation to recover both the amount of the unpaid stock and 
the moneys misused in a lump sum without separating the two; and 
in Hebgen v. Koeffler,1* a case in which the promoters took cor- 





to recover the money on the theory that they collected the same as the agents of 
the corporation, for the benefit of the corporation, and now hold it as such agents, 
because it seems to me that a fair construction of the allegations of the complaint 
do not show that such is the position of the defendants.” 

* Note (1933) 8 Wis. L. Rev. 342. 

702 Wis. 345, 66 N.W. 399 (1896). 

*97 Wis. 313, 72 N.W. 745 (1897). 

* Milwaukee Cold Storage Co. v. Dexter, 99 Wis. 214, 74 N.W. 976 (1898). 

* Spaulding v. N. Milw. Town Site Co., supra note 2, at 489. 

™ 103 Wis. 125, 79 N.W. 229 (1899). 
™ 143 Wis. 330, 127 N.W. 950 (1910). 
* Supra note 8. 
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porate funds, .ae court quoted at length from Franey v. Warner."* 
a case involving stock watering, as though it were wholly and en- 
tirely applicable. However, where too much stock is issued, unlike 
the cases where funds are taken from the corporation’s treasury, 
there is obviously no effect whatsoever upon the corporate property. 
There is rather an injury committed either against the stockholder 
in the diminishing of his proportionate interest, or against the credi- 
tors if they have measured the value of the corporate assets by the 
amount of stock issued. 

However, in Pietsch v. Milbrath,” where the suit was brought 
by the stockholders for the benefit of the corporation, the court 
found the injury to have been committed against the corporation, 
which, it is said, is “deceived in a legal sense when it is rendered 
helpless by its managers as to protecting those invited to subscribe 
for its stock . . . and [is] used to aid in defrauding them.” Although 
recovery was denied, it was held that had the action been brought 
sooner, the promoters would have been “guilty of actionable fraud 
upon the corporation and responsible to it for all the gains made,” 
to be figured as on the par value of the stock issued to them.’® The 
subsequent case of Simon v. Weaver" clearly reiterates this pro- 
position. Yet in the early case of Franey v. Warner'® the plaint- 
iff stockholder recovered directly such proportion of the promo- 
ter’s profits (to be accounted for in money at the par value of the 
stock taken by the promoter) as plaintiff had stock in the corpora- 
tion.1® Thus the injury done to the stockholder is clearly recognized 








“06 Wis. 222, 71 N.W. 81 (1897). 

* 123 Wis. 647, 101 N.W. 388 (1905). In this case the Wisconsin Court has 
chosen to follow the Massachusetts rule in Old Dominion Copper Mining & Smelt- 
ing Co. v. Bigelow, 203 Mass. 159, 89 NE. 193 (1908), rather than that of the 
United States Supreme Court in Old Dominion Copper Mining & Smelting Co. v. 
Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634 (1907). In the latter case Mr. Justice 
Holmes, in denying recovery to the stockholders and holding the corporation 
bound by the subscription contract because he thought the benefits would not 
accrue to those who really suffered the injury, wrote: “It may be said that the 
corporation cannot be bound until the contemplated adverse interest is represented, 
or it may be said that promoters strip themselves of the character of trustees until 
that moment. But it seems to us a strictly legislative determination.” See Weston, 
Promoters’ Liability: Old Dominion v. Bigelow (1916) 30 Harv. L. Rev. 39, for 
a criticism of the Massachusetts rule. 

“The court does not mention the stock watering statute in effect at the 
time: Wis. Laws 1899, c. 193, (substantially the same statute as Wis. Stat. [1933] 
§182.06), which although it terms all such stock “void” has been construed as 
permitting the corporation to validate the sale of such stock by recovering the 
par value from the holder therof, Whitewater Tile & Pressed Brick Co. v. Baker, 
142 Wis. 420, 125 N.W. 984 (1910); and as nevertheless giving the holder of such 
stock the status of a stockholder, Pietsch v. Krause, 116 Wis. 344, 93 N.W. 9 
(1903). See Henderson, Wisconsin Corporations (1932) 119 et seq.; Richards, 
Watered Stock and Blue Sky Legislation (1922) 2 Wis. L. Rev. 1, esp. at 6-11. 

* Supra note 12. 

* Supra note 14. 

* A second stockholder recovered his proportionate share upon the same 
basis in Maloney v. Warner, 96 Wis. 238, 71 N.W. 1119 (1897); and in Franey 
v. Wauwatosa Park Co., 99 Wis. 40, 74 N.W. 548 (1898) both stockholders joined 
to appeal that part of the lower court’s decision which had dismissed the corpora- 
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by the Wisconsin court.2° However, since the damage which the 
stockholder suffers is amply repaired when the stock taken by the 
promoter is returned to the corporation, and since it is the cor- 
poration that has the right to collect unpaid stock subscriptions,” 
it would seem questionable whether the stockholder is entitled to 
a money recovery. At most he should merely have the right to re- 
scind. However, in Brehm v. Gehl,?* where rescission was granted, 
it would seem that the court has also set a questionable precedent 
by not first requiring that the corporation’s creditors be given an 
opportunity to be heard. It is therefore submitted that, although it 
may be perfectly well for the corporation to sue merely as a col- 
lecting trustee for procedural reasons, the court should consider and 
bring in as necessary parties both the stockholder who may have the 
right to ask for rescission, and the creditors who may have the right 
to demand that the unpaid stock be fully paid to the corporation. 

In conclusion, it would appear that in order to attain a more 
equitable balance of the right of all the parties affected by the trans- 
action of promoters, legislative action may be desirable. In the 
words of a recent commentator, “it seems clear that the time has 
come to recognize and regulate the promoter in the organization of 
corporations ; that furthermore it is futile to look for his imaginary 
‘proper’ place in the common law scheme of things; that his work 
has developed under statute law, and that his destiny is a legislative 
problem.”28 

ALBERT C. HELLER.* 





tion, an appeal they had failed to take in the prior action. The court then held 
that its ruling against the promoters was “an affirmance of the contract and of 
the validity of the stock held by the respective plaintiffs . . . conclusive upon 
them on this appeal... . . To rescind a contract or transaction is certainly incon- 
sistent with the recovery of damages or loss of profits by reason of fraud in 
obtaining the contract or transaction.” As to election of remedies, see Note (1926) 
4 Wis. L. Rev. 33. 

* That the court believes that both the corporation and the stockholder are 
injured by the wrong is apparent from the language in Pietsch v. Krause, 116 Wis. 
344, 93 N.W. 9 (1903), where the court as a matter of pleading would not permit 
the two actions to be joined. 

* A subscription must be accepted by the corporation, and is not a contract 
between subscribers. Henderson, Wisconsin Corporations (1932) §107. 

132 Wis. 674, 112 N.W. 1097 (1907). 

* Isaacs, The Promoter, A Legislative Problem (1925) 38 Harv. L. Rev. 887, 
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CONTRIBUTION BETWEEN JOINT ‘TORTFEASORS-—- EFFECT OF 
Fraup—Plaintiff sued A and B for medical expenses and loss 
of services of plaintiff's wife due to injuries sustained in an auto- 
mobile accident. Cross-complaints were filed by both defendants 
against each other and both were found negligent by the jury. After 
the trial, but before entry of judgment, it was disclosed that some 
time prior to the trial an agreement had been entered into between 
the plaintiff and defendant A. In return for a stipulated sum the 
plaintiff agreed to satisfy any and all judgments that might be ob- 
tained against A. It was further agreed that should A recover on 
his action against B for contribution he was to retain not more than 
$250 giving the balance to the plaintiff. Upon proof of this ar- 
rangement the trial court, acting evidently on the assumption that 
the settlement was binding on and discharged the liability of both 
defendants, ordered defendant B to pay to A one-half of the amount 
the latter was liable for under the agreement. The finding of the 
jury in respect to damages which was for an amount several times 
greater than the amount of the settlement was set aside in favor 
of this previous arrangement. Held: (1) that the finding of the 
trial court that there was no intent on the part of defendant A to 
practice fraud on defendant B and that none of the parties were 
prejudiced during the trial of the action by reason of such agree- 
ment was not sustained by the facts; (2) that because of the set- 
tlement made between the plaintiff and A no cause of action existed 
against either defendant and that therefore the parties were impos- 
ing upon the court the trial of fictitious issues; (3) that the right 
to contribution is an equitable one and will be denied where there 
has been an attempt to defraud a co-obligor or to impose the trial 
of fictitious issues upon the court. The actions of both the plaintiff 
and defendant A were dismissed and judgment entered in favor of 
B. Trampe v. Wisconsin Telephone Company. 

The right to contribution in negligence cases between parties 
jointly liable in tort is generally regarded as having been established 
in this state by Ellis v. Chicago & N. W. R. Co.,? decided in 1918. 
It is an equitable right founded upon principles of natural justice, 
seeking to prevent one of two authors of the same wrong from 
bearing the entire burden when either might have been held liable 
in the first instance at the election of the plaintiff. The cause of 
action is said to arise when the one seeking contribution has paid 
more than his fair share of the common _obigation.* However, in 


* 282 NW. 675 (Wis. 1934). 
* 167 Wis. 392,167 N.W. 1048 (1918). 
* Ellis v. Chicago & N. W. R. Co.. 167 Wis. 392, 167 N.W. 1048 (1918); Wait 
v. Pierce, 191 Wis. 202, 210 N.W. 822 (1926); Western C. & S. Co. v. Milwaukee 
General Const. Co., 213 Wis. 302, 251 N.W. 491 (1933). 
* Ellis v. Chicago & N. W. R. Co., 167 Wis. 392, 167 N.W. 1048 (1918) ; Stan- 
dard Acc. Ins. Co. v. Runquist, 209 Wis. 97, 244 N.W. 757 (1932). 
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actual practice the Wisconsin court for reasons of convenience has 
allowed the claimant to litigate his claim against a co-defendant in 
the plaintiff’s action and has to that extent restated the usual rule.® 
The principle of equitably distributing a common burden being 
essentially the same in both, the rule of contribution is held to be 
the same in tort as in contract.® 


It is a familiar rule in contract that the right to contribution be- 
tween sureties will be denied where there is evidence of fraud or 
other inequitable conduct cn the part of the claimant toward his 
co-surety.’? But as applied to contribution between joint tortfeasors 
the defense is apparently one of first impression. At least, the Wis- 
consin court seems to regard it so, for they cite authority which 
plainly contemplates only contribution as applied to a contract re- 
lationship,® and also Gafford v. Tittle,® where the plaintiff, having 
been compelled to pay as surety on a note, sought contribution 
against a co-indorser who he had induced to sign by fraud and mis- 
representation. The court, emphasizing the equitable nature of the 
right, denied contribution. In that case, however, the defendant 
would have been forced to shoulder a burden which would not have 
been his but for the conduct of the plaintiff if he had been forced 
to pay. By contrast, the principal case, looked at from the stand- 
point of defendant B’s actual legal responsibility, is applying the 
rule of the Gafford case to a somewhat different situation. Because 
of his negligent fault, defendant B. was potentially liable to pay at 
least one-half of any judgment recovered by the plaintiffs against 
either or both defendants. In any event, whatever agreements might 
be made between the plaintiff and defendant A., B. could not have 
been out of pocket any more than the amount of his legal liability 
as determined in the trial of the action. 

Viewed, however, from the standpoint of the respective burdens 
borne by the two defendants the problem presents a different as- 
pect. The spirit of equity is of the very essence of the contribution 
doctrine and its purpose is to achieve a parity between the wrong- 
doers. If one of the defendants is allowed advantageously to com- 
promise his liability to the plaintiff while the other is forced to pay 
at least half of such judgment as may be recovered at the trial a 
situation might very conceivably arise in which one wrongdoer was 
paying a much larger sum than the other. As between the two de- 
fendants the equities would be unequal and the very principles upon 
which the right of contribution is based almost wholly disregarded. 

Note, however, that the foregoing argument is particularly ap- 
plicable only when we assume that a settlement with one joint tort- 

* Wait v. Pierce, 191 Wis. 202, 210 N.W. 822 (1926). 

* Western C. & S. Co. v. Milwaukee General Const. Co., 213 Wis. 302, 251 
N.W. 491 (1933); Brown v. Haertel, 210 Wis. 354, 246 N.W. 691 (1931). 

™ Wells v. Miller, 66 N.Y. 255 (1876); Duncan v. Flanagan, 135 Pa. St. 373, 
19 Atl. 405 (1890) ; Estate of Koch, 148 Wis. 548, 134 N.W. 663 (1912); Schlecht 
v. Anderson, 202 Wis. 305, 232 N.W. 566 (1930). 


*6 R.CL. 1040. 
* Gafford v. Tittle, 224 Ala. 605, 141 So. 653 (1932). 
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feasor does not deprive the plaintiff of his cause of action against 
the other. If, on the other hand, the assumption of both the trial 
and appellate courts in the principal case is correct, namely that a 
settlement with one is binding on the plaintiff as to the other, the 
possibilities for a maladjustment of the equities are less apparent. 

If one of two joint tortfeasors settles with plaintiff for a given 
amount and that agreement is disclosed, and is ordered to contribute 
no more than one-half of the amount of ‘such settlement—as was done 
in the principal case in the trial court—there is no inequitable bearing 
of the common burden. Only if the agreement were successfully kept 
secret might the tortfeasor who was a party to it recover a judgment 
for contribution against his codefendent that would be in excess of 
what he had agreed to pay the plaintiff. It is perhaps this possibility 
of defeating the equitable purpose of the contribution doctrine by 
secret agreements generally that moves the court to sound a note of 
warning and to deny contribution because of inequitable conduct in a 
situation where, it is submitted, there would have been no inequity 
in enforcing it. Thus emphatically does the court reaffirm the strictly 
equitable nature of the contribution right in tort as well as in con- 
tract! It should be noted, however, that the court is as much moved 
to deny contribution because of the fraud practised upon it by the 
attempt to try fictitious issues as by any fraud practised upon de- 
fendant B and it may be that the decision went largely on that ground. 

Davip L. Futon 


CrimMINAL Law—Homicipe—CavusaTION—“YEAR AND A Day” 
Rute.—Defendant was convicted of murder in the first degree. It 
appeared from the evidence at the trial that defendant shot the de- 
ceased on July 22, 1928, the bullet penetrating the abdomen and 
liver, and lodging in the spinal column. Deceased died July 13, 1932, 
or approximatey four years later, the death certificate stating the 
cause of death as due to cardiac failure due to embolism, and the 
contributing cause, among others, as “bullet wound.” The jury found 
that such would caused the death. On appeal the defendant ques- 
tioned the validity of the indictment. Held: An indictment for mur- 
der will lie under the statute,’ though death did not result within a 
year and a day after the assault, as required by the common law. 
People v. Brengard.? 

As the court pointed out, an indictment under these circumstances 
would not lie at common law. In this regard Holdsworth* says, 
“At an early date the rule was laid down that if death ensued within 
a year and a day sufficient connection would be presumed between the 
death and the act. Perhaps this period was connected with the fact 
that it was the length of time within which relatives of the murdered 
man were able to bring their appeal. * 








NY. Penal Code §241, Penal Law (Consol. Laws, c. 40), §1044 et seq. 
7101 N.E. 850 (N.Y. 1934). 
* 3 History of English Law (1923) 315. 
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For a time there was some confusion as to whether the rule was 
one of evidence to determine the cause of death, or of pleading as a 
limitation on the time of indictment. Consequently there was some 
doubt as to whether the rule was that death must ensue within a year 
from the blow, or that the indictment must be made within a year 
from the death.* It was finally settled that the time runs from the 
stroke, the reason as stated by Coke® being, “if he died after that time 
it cannot be discerned, as the law presumes, whether he died of the 
stroke or poison, etc., or a natural death; and in case of life, the rule 
of law ought to be certain.” Thus the rule is seen to be in substance 
one that arbitrarily settles what may once have been a difficult ques- 
tion of proof of physical cause, especially at a time when the jury 
found from its own knowledge or expressed the community convic- 
tion on the question ; and also in the nature of a statute of limitations 
that settles the problem of proximate cause by treating it as having 
been put in repose by the lapse of a year. 

The common law rule has previously been adhered to whenever 
the question has been considered,® except for the case of People v. 
Legert" which the principal case follows. 

The principal theory on which the Legeri and Brengard cases 
reached their result was, in effect, that as the New York Penal Law 
and Code was intended as a complete cgmpilation and definition of 
each crime, and as no reference to a year and a day was included in 
the definition of murder, it must have been the intention of the legis- 
lature not to include the common law rule. The validity of this argu- 
ment is at least questionable, as in a sense it goes against the rule of 
strict statutory construction. Reasoning exactly the opposite was 
used in the similar case of State v. Dailey. Reasoning from a sup- 
posed intention of the legislature is merely a legalistic means of 
quashing an ancient conclusive presumption, which in view of great 
advances in medicine as aids in tracing causation, of more competent 
rules of law, and of increased average intelligence, appears to have 
been outgrown. It is also interesting to view the result in the light of 
the changed theory of the purpose of punishment, i.e. from retribu- 
tion to deterrence. If the purpose were wholly incapacitation and 
reformation and the individual were treated instead of his crime, 
it would make little difference whether death followed at all. 





*3 Stephens, History of the Criminal Law (1883) 8; Hale, Pleas of the 
Crown (1736); Hawkins, Pleas of the Crown, bk. 1 c. 26 §7. 

* 3rd Inst., f 53. 

*State v. Orrell, 12 N.C. (1 Dev.) 139, 17 Am. Dec. 56 (1826); Anderson v. 
State, 196 Ind. 22, 145 N.E. 572 (1924) ; State v. Spaldoni, 137 Wash. 684, 243 Pac. 
854 (1926); Hardin v. State, 4 Tex. App. 355 (1878); State v. Dailey, 191 Ind. 
678, 134 N.E. 481 (1922); Howard v. State, 223 Ala. 529, 137 So. 532 (1931) ; 
see State v. Anderson, 4 Nev. 265, 274 (1868); People v. Murphy, 39 Cal. 52, 55 
(1870) ; Commonwealth v. Parker, 19 Mass (2 Pick.) 550, 558 (1824) ; Common- 
wealth v. Macloon, 101 Mass. 1, 6 (1869). 

* 239 App. Div. 47, 266 N.Y. Supp. 86. 


* 191 Ind. 678, 134 N.E. 481 (1922). 
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It would seem that the shadowy cloak of a legislative intention 
used by the New York court could not be used in any state without a 
similarly exclusive penal code. In Wisconsin the time element is not 
in the statutes® defining felonious homicide, but by the constitution’® 
the common law is in effect until changed by the legislature. 

The actual result reached in the principal case is acceptable in 
view of the changed circumstances and the present state of the law. 
In Averdieck v. Barris, an action for wrongful death where dece- 
dent lived more than nineteen months after the injury, it was held 
the length of time elapsing between the injury and the death did not 
control as to the proximate cause of death. 

In Preston v. Western Union Telegraph Co.” it was specifically 
held that the “year and a day” rule cannot be applied in determining 
whether a right of action under a death statute is barred by the lapse 
of time (ten years in this case); and this seems to be the general 
rule.1* It was held in Commonwealth v. Evaul'* that an indictment 
for involuntary manslaughter will lie, although death occurred after 
a year and a day from the accident, the court in this case distinguish- 
ing between felonies and misdemeanors. Since the original bases of 
the rule, viz., a retributive purpose of punishment coupled with com- 
parative ignorance of pathology and perhaps with a verdict based 
upon neighborhood repute, have disappeared—a recognition of which 
fact by the courts is evidenced by their strict application of the rule— 
the rule should be abolished by the legislature in Wisconsin, as either 
a rebuttable or a conclusive presumption, leaving the question of 
causation one for evidence. This would save at least one appeal and 
would save the court from the necessity of indulging in speculations 
as to the intention of a legislature that never thought of the probem, 
in order to avoid the appearance of judicial legislation. 


RicHarD S. HipPpENMEYER. 


INSURANCE AND SURETYSHIP—CONTRIBUTION BETWEEN COoN- 
CURRENT GENERAL AND SPECIFIC SURETIES AND INsURERS.—Firer, 
the city treasurer of Cudahy, Wis., being also the school treasurer 
under Wisconsin Statutes (1929) section 40.52 (3), furnished gen- 
eral bonds totalling $50,000 as city treasurer and a specific bond for 
$25,000 as school treasurer. During his term of office he embezzled 
about $29,000 from the general funds and $115 from the school 
funds. Held: the general bonds covered the losses from both the 
school funds and the general funds, and the school bond covered 
loss from that fund alone. The loss was apportioned according to 
the rule that the general bonds first pay the losses from funds which 
they alone cover, and then contribute proportionally with the speci- 





* Wis. Stat. (1933) §§340.01-340.31. 

* Wis. Const. Art. XIV, §13. 

187 Cal. App. 626, 262 Pac. 423 (1927). 

™ 250 Fed. 480 (E.D. Pa. 1918). 

* Railroad v. Clark, 152 U. S. 230, 14 Sup. Ct. 579 (1894). 

“5 Pa. Dist. & Co. R. 105 (1922). But in Wisconsin homicide in any degree 
.is a felony. 
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fic bonds, taking into consideration in calculating the proportion, 
only the remaining amounts of their bonds thus reduced. City of 
Cudahy v. Firer2 

The problem raised in this case is similar to that found in cases 
of concurrent specific and blanket insurance policies. Because of 
this close similarity, the Wisconsin Court based its apportionment 
of liability in the principal case upon insurance law. 

There has been much difference of opinion in the past as to the 
method of apportionment of liability in such a case,? but the so- 
called Cromie rule® now seems to be well established in cases where 
there is specific insurance upon but one of the objects covered by 
the blanket policy. This is the rule followed by the Wisconsin Court 
in the principal case. A special application of it, although commonly 
considered a distinct rule, occurs when the whole loss is upon goods 
covered by the specific policy. In that case the blanket policy shares 
the burden with the specific. It is well settled that in all cases of 
contribution between wholly concurrent sureties or insurers that the 
contribution is in direct ratio to the amounts of the bonds or polic- 
ies. 

As an example of these rules, assume that there were three 
blanket policies of $5,000, $10,000 and $15,000, and two specific 
policies of $2,000 and $6,000 respectively, and that the loss was 
$3,200 on the specific property, and $6,000 on the balance. Then 
the different policies would be liable as follows: (1) the three blanket 
insurers for $1,000, $2,000 and $3,000 respectively to cover the 
$6,000 loss; (2) the three blanket insurers and the two specific in- 
surers for $400, $800, $1200, $200 and $600 respectively. The total 
liability of the blanket insurers would then be $1,400, $2,800 and 
$4,200, and that of the specific insurers $200 and $600 respectively. 

Originally the general insurer was held jointly with the specific 
insurer for the loss on the specific goods. He first contributed 
equally with the specific insurer till the specific policy was exhausted, 
then was held liable to the extent of his undertaking for any re- 
maining loss® the theory being that he was bound as if he had also 
signed the specific policy. Because this rule did not equitably ap- 
portion the loss between the two insurers it gave way to the now 
generally accepted rules stated above. _ 





* 255 N.W. 904 (Wis. 1934). 

*Comment (1927) 40 Harv. L. Rev. 878; Comment (1911) 24 Harv. L. Rev. 
487. 

*Cromie v. Ky. & L. Mut. Ins. Co., 15 B. Mon. 432 (Ky. 1851); Meigs v. 
London Assurance Co., 126 Fed. 781 (1904). Contra: Meigs v. Ins. Co. of North 
America, 205 Pa. 378, 54 Atl. 1053 (1903) (on the same set of facts but following 
the so-called Pennsylvania rule). 

* Page v. Sun Ins. Co., 74 Fed. 203 (C.C.A. 8th, 1896). 

*Note (1929) 64 A. L. R. 213, 218; Stearns, Suretyship (4th ed. 1934) § 
263; see Newcomb v. Ingraham, 211 Wis. 88, 116, 248 N.W. 171, 176 (1933). 

*Cherry v. Wilson, 78 N.C. 164 (1878); Elbert v. Jacoby, 8 Bush. 542 
(Ky. 1871) ; Burnett v. Millsaps, 59 Miss. 333 (1881). 
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Other rules’ have been proposed and followed; such as the 
Reading rule which apportions the blanket policy among the several 
items covered by the policy in the same ratio as their respective 
values, the Finn or Griswold rule which apportions the blanket 
policy among the classes of property in the ratio of their respective 
losses, and the Gradual Reduction rule which applies the blanket 
policy first in its full amount on the item suffering the greatest loss, 
then to the next greatest loss, etc. until it is exhausted. No one of 
these rules has, however, received any such widespread acceptance 
as has the Cromie rule. 

The basis of the Cromie rule seems to be that irrespective of the 
distribution of the loss between the specific goods and the general 
balance, the insured is always protected to the full extent of the sum 
of the amounts of the two policies with but one exception, namely 
when only a part of the loss is upon the specific goods and the loss on 
the balance exceeds the blanket insurance.* Furthermore, this rule 
cannot throw an excessive weight on the blanket insurer as may some 
of the others. For example, under the Gradual Reduction rule if the 
blanket policy is several times the size of the specific policy and the 
greatest loss is on an item concurrently covered, and the remainder of 
the loss is not covered by the specific policy, the general policy may be 
completely exhausted while the specific insurer is liable for but a 
small fraction of the amount of its policy. But despite this advantage, 
the Cromie rule remains but a rule of thumb attempting to strike an 
equitable adjustment. It makes the specific insurer liable for the full 
amount of its policy if the blanket policy has been wholly used to 
cover other losses. It would seem that since the specific insurer’s lia- 
bility is also covered by the blanket insurer that it could never be 
made liable for the whole amount of its policy. But when called upon 
to choose between this view and the alternative of giving the insured 
greater protection, the courts have generally chosen the latter. While 
the choice is not sound theoretically, it is similar in effect to the rule 
interpreting ambiguous clauses in insurance policies in favor of the 
insured, and, similarly, must stand solely on its practical merits. 

It is beyond the scope of this note to go into the problem of con- 
tribution created when, besides the blanket insurer, there are two or 
more specific insurers covering different and distinct items. No rule 
fitting the situation has as yet emerged from more than a limited ac- 
ceptance beyond its parent court, but for a discussion of the problem 
see Richards, Insurance (4th ed. 1932) 469 n. 


M. C. WILLIAMS 


Lasor LAw—COLLECTIVE BARGAINING—STATE Lasor CopE.— 
An injunction was granted by the circuit court restraining an em- 
ployer from interfering with the rights of its employees to associate, 
self-organize, and designate representatives for purposes of collective 





" Richards, Insurance (4th ed. 1932) 466n; Comment (1927) 40 Harv. L. Rev. 
878. 
* Cf. Baltimore Fire Ins. Co. v. Loney, 20 Md. 20 (1862). 
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bargaining, Held: injunction sustained under sections 133.07 (1) 
and 268.18 of the Statutes. Trustees of Amer. Fed. of Labor et al v. 
Simplex Shoe Mfg. Co.* 


In this case, plaintiff employees sought an injunction by virtue of 
the Wisconsin State Labor Code? and section 7 (a) of the National 
Industrial Recovery Act as embodied in the President’s Re-employ- 
ment Agreement,* to restrain the employer from any interference, 
restraint or coercion of individual workmen in combining and desig- 
nating representatives of their own choosing for purposes of collec- 
tive bargaining. Overruling the defendant’s demurrer to the allega- 
tions, the circuit court based its decision on the N.I.R.A. The Wis- 
consin Supreme Court, in sustaining the judgment, based its opinion 
wholly on the declaration of public policy in section 268.18 of the 
state Labor Code. 

Is there justification for inferring substantive rights, such as 
those here accorded by the court to labor, from a mere statutory de- 
claration of public policy* The United States Supreme Court, in 
interpreting the Stockyards and Packers Act;® said in Stafford v. 
Wallace® that the object of the Act is to secure the free and unburd- 
ened flow of livestock from the West and South to the consuming 
centers. The chief evil feared was the monopoly of packers enabling 
them to set arbitrary prices through the control of stockyards. In up- 
holding the constitutionality of the Act, the court used the language 
of the Act as an indication of what Congress had in mind, namely, 
the control of the stockyards to remove obstructions of inter-state 
commerce, and that thus construed the Act was within the regulartory 
power of the commerce clause. It is a well established principle of 
law that the courts use the preambles or declarations of public policy 
in an act as a guide to interpret the substantive features therein con- 
tained. 

The Wisconsin Supreme Court, in deducing from a declaration 
of public policy an actual Jegal right to restrain the employer from 
interfering with the right of labor to organize and designate repre- 
sentatives for purposes of collective bargaining, makes an interesting 
if not extraordinary interpretation, prompted, perhaps, more by the 
temper of the national mind regarding labor legislation than by logical 
rules of construction. In justification of the decision, the court said, 
“To hold otherwise [i.e., not to recognize these rights] would amount 
to saying that the legislature did not mean what it said, but merely 
intended to write into the statutes language pleasing to labor.” The 





* 256 N.W. 56 (Wis. 1934). 

* Wis. Stat. (1933) §§268.18-30, 133.07 (1). 

* 48 Stat. 198 (1933), U. S. C. Supp. (Spec. Pamph. 1933) p. 8. 

* Wis. Stat. (1933) §268.18: “Public policy as to collective bargaining. In the 
interpretation and application of sections 268.18 to 268.30 the public policy of 
this state is declared as follows:” In the subsequent features of this act, there 
exist none of the substantive features here discussed, although there are substan- 
tive provisions dealing with lawful conduct of strikers. 
°41 Stat. 159 (1921), 7 U. S.C. A. §181. 

* 252 U.S. 495, 42 Sup. Ct. 397, 66 L. Ed. 735, 23 A. L. R. 229 (1922). 







































118 






WISCONSIN LAW REVIEW 


same logic would give the national government rights not enumerated 
in the Constitution proper, but inferred from the preamble. This 
theory has been the subject of much political controversy, but was 
definitely exploded by Jacobsen v. Massachusetts." 

Whether or not the decision in the principal case is correct, this 
interpretation should be borne in mind in the drafting of future legis- 
lation. Criticism of this decision in no way impugns the social de- 
sirability of the substantive rights recognized by the court. 

If this decision is correct in deriving these substantive rights from 
a declaration of public policy, the application of the same technique 
to other labor statutes would prove interesting. The declarations of 
public policy of the Wisconsin State Labor Code® and the Norris- 
LaGuardia Act® and the provisions of section 7 (a) of the National 
Recovery Act?® have much the same language regarding collective 


bargaining : 


StaTe Lasor Cope 

“Therefore, it is neces- 
sary that the individual 
workman shall have full 
freedom of association, 
self-organization, and the 
designation of representa- 
tives of his own choosing, 
to negotiate the terms and 
conditions of his employ- 
ment, and that he shall be 
free from the interference, 
restraint, or coercion of 
employers of labor, or 
their agents, in the desig- 
nation of such representa- 
tives or in self organiza- 
tion or in other concerted 
activities for the purpose 
of collective bargaining or 
other mutual aid or pro- 
tection.” 





Norris-LaGuarpia ACT 

“. . . The individual un- 
organized worker is com- 
monly helpless to exercise 
actual liberty of contract 
and to protect his freedom 
of labor, and thereby to 
obtain acceptable terms 
and conditions of employ- 
ment, wherefore, though 
he should be free to de- 
cline to associate with his 
fellows, it is necessary that 
he have full freedom of as- 
sociation, self-organization, 
or in other concerted ac- 
tivities for the purpose of 
collective bargaining or 
other mutual aid or pro- 
tection.” 





N. I. R. A. Sec. 7(a) 

“(1) That employees 
shall have the right to or- 
ganize and bargain collec- 
tively through the repre- 
sentatives of their own 
choosing, and shall be free 
from the interference, re- 
straining or coercion of 
employers of labor, of 
their agents, in the desig- 
nation of such representa- 
tives or in self-organization 
or in other concerted ac- 
tivities for the purpose of 
collective bargaining or 
other mutual aid or pro- 
tection.” 


Might a Federal court in following the lead of the Wisconsin 
court give the declaration of policy of the Norris-LaGuardia Act™ 
similar substantive meaning so that even industries not covered by 





* 192 U.S. 11, 25 S. Ct. 350 (1905). 


*See supra note 4 


*47 Stat. c. 90 (1932), 


* See supra note 3. 


15 U.S.C. A. §702. 


* Although the declarations of public policy of the state Labor Code and the 
Norris-LaGuardia Act are similar, in subsequent provisions, the Wisconsin code 
lays down substantive rules of lawful conduct of strikers, while the provisions of 
the Norris-LaGuardia Act define the jurisdiction of Federal courts in labor dis- 


putes. See Norris, Injunction in Labor Disputes (1932) 16 Marq. L. Rev. 157. 
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section 7 (a) of the N.I.R.A. would be obligated to allow the em- 
ployees to organize and choose representatives for purposes of col- 
lective bargaining? 

Lee K. BeEznor. 


LipeL — CONDITIONAL PRIVILEGE — News ServicE MarTErIAl. 
SENT TO SUBSCRIBERS.—A trial judge set aside a divorce decree on 
evidence that the plaintiff in the present action, an attorney, had 
fraudulently. induced the losing party to sign statements, and this 
ruling was appealed to the supreme court. Before the decision was 
announced, defendant B, a reporter for defendant A, a newsgather- 
ing corporation, sent to member newspapers an advance story on the 
expected decision to the effect that the trial judge “was-was not” jus- 
tified in setting aside the decree. If the ruling was affirmed, mem- 
bers were to strike out “was not;” if reversed, they were to delete 
“was.” Members were instructed that the story should be “held” 
if the case was not “decided” on the expected date. No decision was 
announced on that date. Subsequently, a list of cases was sent to 
members, some headed “cases affirmed,” others “cases reversed,” 
and the divorce case was listed under “appeals dismissed.” Two 
member newspapers published that the trial judge “was justified” 
in setting aside the decree. Plaintiff brought action for publication of 
a libel in the member newspapers, and also on the theory that sending 
the advance story to members of itself constituted an actionable pub- 
lication. Held: a news corporation is not liable for damages result- 
ing from publication of libelous news story by member papers unless 
it authorized such publication, and sending an advance story to its 
members is conditionally privileged. Lehner v. Associated Press." 

The principal case is significant as establishing the conditionally 
privileged character of news stories sent by news corporations to 
member newspapers. It is the first reported instance where a court 
of last resort has settled the status of such communications in the 
law of libel. The conditional privilege may be defeated by proof of 
actual malice, but in the absence of such proof the libel is not action- 
able. In the principal case, the court found no actual malice. 

In reaching its decision, the court relied on the analogy to the 
rule in cases where a libelous communication passes between two 
employees or officers of a corporation in the course of the corporate 
business. In that situation, the minority rule is that a corporation is, 
in law, a single person, and just as a natural person cannot com- 
municate with himself, so an artificial person cannot publish an ar- 
ticle to itself, hence such a communication is held not to be a publi- 
cation.?, The majority of courts, including Wisconsin,’ have reached 
a similar result by less artificial reasoning, namely that a libelous 
communication between two parties having an interest in the subject 





* 254 N.W. 664 (Wis. 1934). 

* Prins v. Holland-North American Mortgage Co., 107 Wash. 206, 181 Pac. 
680, 5 A.L.R. 455 (1919). 

* Johnson v. Rudolph Wurlitzer Co., 197 Wis. 432 (1928); Flynn v. Western 
Union Telegraph Co., 199 Wis. 124 (1929). 
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matter is conditionally privileged,* and officers and employees of a 
firm have such an interest in communications among themselves on 
corporate business.® 

The result appears to be sound.® Its desirability is to be meas- 
ured by considerations of public policy, and the public interest is best 
served by the view of the court that such communications are con- 
ditionally privileged, since the contrary rule might hamper organiza- 
tions like the defendant in the speedy dissemination of news. 

If a defamatory article is published, by a third party without 
authorization by the defendants, the latter are not liable for such 
publication.’ On this ground the defendants in the principal case 
were held not liable for the publication by member newspapers be- 
cause, the court found, they had not authorized that publication. Al- 
though the president of one of the member newspapers, who had been 
in the newspaper business for forty years, testified that he had re- 
garded such a list as a release of the story for publication, the court 
held that the case had not been “decided,” but had been “dismissed,” 
and that only one factual inference was possible, viz., that defend- 
ant had not authorized publication by members. A well argued dis- 
sent, however, held that an “appeal dismissed” might be a “decided” 
case within the meaning of the instruction to hold all cases not de- 
cided, and that it was at least a jury question whether or not listing 
the divorce case as an “appeal dismissed” constituted authority to 
publish the story. 

Cuares E. NIEMAN. 


PARTNERSHIP—SEPARATE CREDITOR’S PROCEDURE UNDER THE 
UNIFORM PARTNERSHIP Act.—A and B, members of a firm of four 
partners, executed jointly a chattel mortgage on certain partnership 
property for private purposes. A also executed for his personal bene- 
fit a real estate mortgage on an undivided half of the farm owned 
and operated by the firm, and a chattel mortgage on other specific 
partnership property. Plaintiffs, the judgment creditors and the re- 
ceiver of the interests of A and B in the partnership, sought an an- 


* Nichols v. Eaton, 110 Iowa 509, 81 N.W. 792 (1900); Noonan v. Orton, 32 
Wis. 106 (1873) ; Rude v. Nass, 79 Wis. 321, 48 N.W. 555 (1891); Cook v. Gust, 
155 Wis. 594 145 N.W. 225 (1914); International and Great Northern R. Co. v. 
Edmundson, 185 S.W. 402 (Tex. Civ. App. 1916); see Palatine Insurance Co. v. 
Griffin, 202 S.W. 1014, 1026 (Tex. Civ. App. 1918). 

* Globe Furniture Co. v. Wright, 49 App. D.C. 315, 265 Fed. 873, 18 A-L.R. 
776 (1920); Bohlinger v. Germania Life Insurance Co., 100 Ark. 477, 140 S.W. 
257, 36 L.R.A. (N.S.) 449 (1911); Nichols v. Eaton, 110 Iowa 509, 81 N.W. 792 
(1900) ; Jump v. Barnes, 139 Md. 101, 114 Atl. 734 (1921). 

*The only case contra cited by appellant is Wahlheimer v. Hardenbergh, 
217 N.Y. 264, 111 N.E. 826 (1916). In that case, the news association was not a 
party and its liability was not litigated. Nor was there dictum that such a com- 
munication was or was not privileged. The court simply stated, “There is no de- 
nial that this distrbution [to members] was itself a publication, and that the 
members of the association became liable for the damages.” 

* De Senancour v. Societe La Prevoyance, 146 Mass. 616, 16 N.E. 553 (1888) ; 
Montgomery v. Knox, 23 Fla. 595, 3 So. 211 (1887). 
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nulment of these three mortgages and of a foreclosure sale under the 
first mentioned mortgage. Held: A receiver acting under a “charging 
order” has the right to contest the validity of a mortgage or assign- 
ment by less than all of the partners of their individual interests in 
specific partnership property, under the clause of the Uniform Part- 
nership Act reading, “the court . . . . may make all other orders . . 

. which the circumstances of the case may require.” Windom Na- 
tional Bank v. Klein? 

At common law there were various views as to the remedy of a 
partner’s separate creditor against his interest in the firm assets. 
This conflict resulted from the uncertainty as to the nature of a part- 
ner’s interest in specific partnership property. The usual procedure 
was to obtain a writ of execution from a court of law which per- 
mitted the sheriff to seize tangible property of the partnership, al- 
though, in equity, a partners’ interest in the firm property might be 
1egarded as intangible, i.e., a share of the surplus and profits. Diver- 
sity of opinion arose in England and the United States as to what the 
sheriff could seize upon the writ of execution. England at an early 
date adopted the rule that the sheriff must seize all of the partnership 
property but could sell only the debtor partner’s interest therein.’ 
In the United States three views were adopted in the various jurisdic- 
tions. The first view required the sheriff to seize all of the partner- 
ship property. The second view allowed the sheriff to levy upon 
specific partnership property less than the whole.5 The third view 
permitted only a constructive levy. Apparently in Wisconsin, before 
the adoption of the Uniform Partnership Act in 1915, the sheriff 
seized all of the partnership property and sold only the debtor part- 
ner’s interest therein, following the English rule.” 

In several jurisdictions, before the adoption of the Uniform 
Partnership Act, statutory modifications of the use of the writ of 
execution by a judgment creditor to reach a partner’ s interest were 


*Section 28 (1), Uniform Partnership Act; Wis. Stat. (1933) $123. 24 (1), 
providing that “on due application to a competent court by any judgment creditor 
of a partner, the court which entered the judgment, order, or decree, or any other 
court, may charge the interest of the debtor partner with the payment of the un- 
satisfied amount of such judgment debt with interest thereon; and may then or 
‘ater appoint a receiver of his share of the profits, and of any other money due 
or to fall due to him in respect of the partnership, and make all orders, directions, 
accounts, and inquiries which the debtor partner might have made, or which the. 
circumstances of the case may require.” (Italics mine). 

* 254 N.W. 602 (Wis. 1934). 

* Heydon v. Heydon, 1 Salk. 392 (K.B. 1693). 

“Branch v. Wiseman, 51 Ind. 1 (1875); Atwood v. Meredith, 37 Miss. 635 
(1859); Atkins v. Saxton, 77 N. Y. 195 (1879). 

* Fogg v. Lawry, 66 Me. 78, 28 Am. Rep. 19 (1878); Johnson v. Wingfield, 
42 S.W. 203 (Tenn. 1897); Hershfield v. Claflin, 25 Kan. 166, 37 Am. Rep. 237 
(1881) ; Wiles v. Maddox, 26 Mo. 77 (1857); see note 37 Am. Rep. 240. 

*Tucker v. Adams, 63 N.H. 361 (1885); Vandike v. Rosskam, 67 Pa. 330 
(1891) ; Sanborn v. Royce, 132 Mass. 594 (1882); Russell v. Cole, 167 Mass. 6, 
44 NE. 1057, 57 Am. St. Rep. 432 (1896); Hutchinson v. Dubois, 45 Mich. 143 
(1881). 

* Powers v. Powers, 69 Wis. 621, 35 N.W. 53, 2 Am. St. Rep. 767 (1887) (in- 
solvent partnership). 
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enacted.* In general, such statutes purported to modify the unfair- 
ness of the rule which permitted the sheriff to seize the partnership 
property, a procedure whereby, as was aptly said in an English case 
in discussing the old cumbersome method of proceeding, the sheriff 
“stopped the business and drove the solvent partners wild.”® 

The Uniform Partnership Act fails to define clearly the nature of 
a partner’s interest in specific property of the partnership’® but it 
does attempt to solve the conflict as to the remedy of a partner’s sep- 
arate creditor by providing for a “charging order,” a provision 
taken from the English Partnership Act.’* Cases both in England 
and this country interpreting these sections are rare.1* In the case of 
Brown, Jansen & Co. v. A. Hutchinson & Co.,'* the plaintiff obtained 
a “charging order” on the interest of the debtor partner and an order 
directing the partners to make an accounting of the partnership 
affairs. On appeal,’® the court held that the order directing an ac- 
counting by the partners was incorrectly granted since the judgment 
creditor has only the same rights as if the debtor partner had made 
the charge himself, and here the debtor partner would not have had 
the right to an accounting. The court interpreted the words “or 
which the circumstances of the case may require” found in the Eng- 
lish Partnership Act! to confer upon the court discretion to grant or 
deny such an order, but held that such discretion ought to be exercised 
only in special circumstances. 

The cases in the United States under section 28 (1) of the Uni- 
form Partnership Act’? which provides for the “charging order” are 
scarce and none of them involves proceedings by the receiver of a 
partner’s interest under a “charging order.” In Rader v. Goldoff, 
the court granted an order to the plaintiff, the individual creditor of 
the debtor partner, for an examination of the X-Bank and restraining 





* Sayles’ Ann. Civ. St. Tex. (1897) art. 2352; Iowa Code (1851) §3977; Ken- 
tucky Civ. Code Prac. (Rev. Stat. 1888) §600; N. Y. Civ. Code (Laws, 1912) c. 
389, §§693-694; Ga. Code (1895) §§2661, 4705-4729; La. Civ. Code (1924) art. 
2823. 

* Brown, Jansen & Co. v. A. Hutchinson & Co., [1895] 1 Q.B. 737. 

* See Uniform Partnership Act, §25 (1), Wis. Stat. (1933) §123.21 (1), pro- 
viding that “A partner is a co-owner with his partners of specific partnership 
property holding as a tenant in partnership;” also Uniform Partnership Act §25 
(2c), Wis. Stat. (1933) §123.21 (3c), providing that “A partner’s right in specific 
partnership property is not subject to attachment or execution, except on a claim 
against the partnership;” see also §26 of the Uniform Partnership Act, Wis. Stat. 
(1933) §123.22 providing that “a partner’s interest in the partnership is his share 
of the profits and surplus, and the same is personal property.” 

™ See supra note 1. 

* English Partnership Act (1890), c. 39, §23 (2). This section was based upon 
the Act 1 & 2 Vict. c. 110 §14 (1838). 

™See U. L. A. (Vol. 7) 42, note of draftsmen. Note, however, that the Eng- 
lish cases cited arose under 1 & 2 Vict. c. 110, §14 and not under the English 
Partnership Act (1890), c. 39, §23 (2). 

“ [1895] 1 Q.B. 737, cited note 9, supra. 

* Brown, Jansen & Co. v. A. Hutchinson & Co., [1895] 2 Q.B. 126. 

* See supra note 12. 

™ See supra note 1. 

* 223 App. Div. 455, 228 N.Y. Supp. 453 (1928). 











COTS Tg A RTT 











RECENT CASES 123 


the disposition of certain firm property by said bank; on appeal the 
court reversed the decision on the ground that this violated section 
25 (2c) of the Uniform Partnership Act!® and that the remedy of the 
individual creditor was by a “charging order” and not by an execu- 
tion. The case of Spitzer v. Buten* held that if a partnership is os- 
tensibly dissolved for the purpose of forestalling a “charging order” 
against the debtor partner’s interest, the creditor is entitled to a 
“charging order” if he can prove the fraud. In Frankil v. Frankil,* 
the court granted a “charging order” to the judgment creditor of the 
debtor partner and also ordered the sheriff to sell the debtor partner’s 
interest in the firm. The defendant questioned the right of the court 
to order the sheriff to sell his interest in the partnership but the 
court held that section 28 (2) of the Uniform Partnership Act?? 
would be meaningless unless construed as conferring this right upon 
the court ; moreover, by virtue of section 28 (1) of the same Act,”* 
giving the court the right “to make all other orders . . . . which 
the circumstances of the case may require,” this right was clearly in 
the court. 

The reasoning and the result of the principal case seem sound and 
should the same problem arise elsewhere, a similar result would be 
justified. 

HERBERT ABRAHAM. 


VENDOR AND PURCHASER—RIGHT OF THIRD Party BENEFICIA- 
RIES TO ForEcLosE LAND ConTrRAct AFTER DELIVERY OF DEED BY 
VENDorS.—In Knutson v. Anderson, an action of strict foreclosure 
was brought on a land contract whereby $11,000 of the purchase 
price was payable to certain of the vendors’ children on or before 
fifteen years from date and $6,000 was payable to the vendors in an- 
nual installments of $200 each until the death of the vendors, when 
the balance should become payable. The vendee (vendors’ son) was 
to permit the vendors to have free use of a dwelling and a garden 
plot situated on the premises and he was in addition to furnish the 
vendors with board and fuel. The contract provided that on or be- 
fore one year from its date a deed was to be executed, and the vendee 
was to execute a mortgage and contract securing payment of the 
amounts specified and the other covenants of the contract. The con- 
tract further provided that if the vendee failed in all substantial 
particulars to comply with its terms the “deed of conveyance to be- 
come void and title shall revest in first parties or their survivor.” 
The vendee entered into possession under the contract and a deed 





*” See supra note 10. 

* 306 Pa. 556 (1932); see also Crane, The Power of a Separate Creditor to 
Reach a Partner’s Interest in Partnership Property, (No. 17, 1933) Pa. Bar Ass’n 
Q. 113. 

715 D. & C. 103 (Pa. 1931). 

™ Uniform Partnership Act, §28 (2), Wis. Stat. (1933) §123.24 (2) provides 
that “the interest charged may . . . in case of a sale being directed by the court 
be purchased without causing a dissolution thereby.” 
* See supra note 1. 
*255 N.W. 907 (Wis. 1934). 
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was later executed, but for some reason, not disclosed, the mortgage 
and contract called for by the land contract were not executed. It 
was agreed in the case that this fact should not prejudice the rights 
of the beneficiaries of the contract who were not parties to the deed. 

The grantee fully performed the provisions of the contract for 
support, but failed to complete the monetary payments. The action 
was brought after the death of the grantors and more than fifteen 
years after the execution of the contract by the administrator of the 
grantors’ estate and by the beneficiaries under the contract. 

The plaintiffs, to establish their right to strict foreclosure, argued 
that the contract was entered into by the vendors for their benefit, 
and that such contract could not be subsequently modified by the par- 
ties without the plaintiff’s assent thereto.? The plaintiffs therefore 
contended that the absolute deed was ineffective to modify or affect 
that provision of the contract stipulating that it should be void upon 
default and that the case ought to be determined as though the deed 
had never been executed. The grantee conceded the rights of the 
beneficiaries under the contract, but maintained that the deed was de- 
livered in accordance with the expressed provisions of the contract 
and that the legal title therefore passed to the grantee. 

The court upheld the grantee’s contention and found that the pre- 
liminary contract was wholly supplanted by the deed in so far as it 
dealt with the title to the premises but that that portion of it which 
evidenced the grantee’s obligation to pay for this land was in no way 
affected by the deed. Accordingly, the court held that the plaintiffs 
could foreclose .for the nonpayment of the purchase price by statu- 
tory method, but not by strict foreclosure, since strict foreclosure was 
available only when legal title was in the vendor or mortgagee. 

That legal title is a primary requisite for strict foreclosure is well 
established* and since strict foreclosure does not lie to divest legal 
title, the order for statutory foreclosure was in conformance with the 
established law in this state.* 


An interesting problem is suggested by the grantee’s contention 
that if the deed was one upon condition subsequent, the title would 
revert not to the plaintiffs as contractors, but to them and to the 
grantees as heirs of the grantors. It is settled in Wisconsin that 
where a conveyance is made in consideration of support, though the 
conveyance be absolute in form, a court of equity will treat the deed 
as one upon condition subsequent. When in such a case the grantee 
fails to render support, the grantor may elect to treat the default 
as a breach of the condition subsequent and may avoid the conveyance 





> Tweeddale v. Tweeddale, 116 Wis. 517, 93 N.W. 440 (1903). 

* Button v. Schroyer, 5 Wis. 598 (1856); Baker v. Baker, 15 Wis. 99 (1862); 
First National Bank v. Agnew, 45 Wis. 131 (1878). 

“Green v. Pierce, 60 Wis. 372, 19 N.W. 427 (1884); Von Oehsen v. Brown, 
148 Wis. 236, 134 N.W. 377 (1913). 
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by making a reentry. The court will, under such circumstances, can- 
cel the instrument of conveyance and quiet title in the grantor.5 

The problem did not directly present itself in this case because 
the plaintiffs did not seek to take advantage of a condition subsequent, 
but instead stood upon the contract and attempted strict foreclosure. 
The court suggested that it was doubtful if the remedy on a condition 
subsequent would be applicable here, for there had been no breach of 
the condition for support and the provisions for the support were 
separable from the balance of the contract. 


A much more difficult case would have resulted had the grantee 
in the principal case failed to perform the conditions for support in 
the lifetime of the grantors and after the delivery of the deed. We 
have seen that in the principal case the plaintiffs could not bring 
strict foreclosure because the land contract had been supplanted by 
the deed, so that legal title had passed to the grantee. It is clear 
that under our supposed case the grantors would be under equal dis- 
ability in bringing strict foreclosure, for they would again lack legal 
title. 

In order to avoid the conveyance, then, the grantors would neces- 
sarily have resorted to the action to quiet title as was suggested in 
Glocke v. Glocke,® where it was said that the court “takes jurisdiction 
in such a case not to forfeit a title, but to quiet a title already for- 
feited for nonperformance of the condition subsequent.” This rem- 
edy would have reinvested the grantors with the ownership and pos- 
session of the land. But in that case the children of the grantors had 
an interest in the conveyance by virtue of the contract made in their 
behalf between the grantors and the grantee, for the doctrine is es- 
tablished in Wisconsin that “if a person makes a contract with an- 
other for the benefit of a third person, the latter may enforce it at 
law regardless of his relations with the first person . . . and regard- 
less of any formal assent thereto on his part prior to the commence- 
ment of the action.”" To return the land to the grantors and quiet 
their title thereto certainly would not protect the rights of the chil- 
dren under the contract. 


It would seem that even though the grantors had been the plain- 
tiffs in the suggested case, the court could not have decreed strict 
foreclosure, nor could it have solved the problem by a decree quieting 
title. In order to protect the interests of the third parties in the con- 
tract, it would seem that the court, as in the principal case, would 
have ordered statutory foreclosure. A decree as suggested by Pom- 
eroy,® that “if the purchase money is not paid within a time set by 





* Bogie v. Bogie, 41 Wis. 209 (1876); Blake v. Blake, 56 Wis. 392, 14 N.W. 
173 (1882) ; Delong v. Delong, 56 Wis. 514, 14 N.W. 591 (1883) ; Glocke v. Glocke, 
113 Wis. 303, 89 N.W. 118 (1902) ; Brenger v. Brenger, 142 Wis. 26, 125 N.W. 109 
(1910) ; Danielson v. Danielson, 165 Wis. 171, 161 N.W. 787 (1917). 
* 113 Wis. 303, 89 N.W. 118 (1902), cited supra note 5. 
*Tweeddale v. Tweeddale, 116 Wis. 517, 93 N.W. 440 (1903). 
*Equity Jurisprudence (4th ed. 1918) §2286. 
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the court, the property shall be sold, and the vendor’s interest satis- 
fied out of the proceeds” would perhaps accomplish the most satis- 


factory result. 
Jack H. Karman. 


NEWS OF THE SCHOOL 


ENROLLMENT: The enrollment in the law school was the highest 
in its history for this time of the year in the fall of 1934. Three 
hundred and eighty-three students were enrolled, an increase of 
twenty-two over the same period last year. The figures according 
to classes are: 


1933 1934 

Ee re cok evewe seen ekariiewheies 161 147 
EERE 2 EI Se epee emi rie Oe 99 133 
A oe ek ie kd ep auneh pee 98 100 
Fourth Year (Leading to S.J.D. Degree) ............. 3 3 
RE cee ch ka eae pacaedeabnataes 361 383 


The enrollment for the last four summer sessions was: 1931—113; 


1932—103 ; 1933—101 ; 1934-101. 


Facutty: Dean Garrison, appointed chairman of the National 
Labor Relations Board established on July 9, 1934 by President 
Roosevelt, served in that capacity from that date until October 20, 
when he resumed his University duties. 

Professor Rice spent the first semester of 1933-34 in Europe, 
chiefly at the Graduate School of International Studies at Geneva, 
Switzerland. During the second semester and the summer he was 
a member of the legal staff of the National Labor Board and its 
successor the National Labor Relations Board, of which latter he 
was General Counsel during the later part of his stay. Mr. Jacob H. 
Beuscher, Milwaukee attorney, lectured in place of Mr. Rice during 
the second semester. 

Professor Ray A. Brown was on leave during the second semester 
conducting a survey, on C.W.A. funds, of the problem of automobile 
accident litigation in Wisconsin. Professor Nathan P. Feinsinger col- 
laborated with him. Mr. Brown also made a study of the delegation 
of quasi-judicial power to administrative agencies, the result of which 
will be published this year in the Minnesota Law Review, and served 
as one of three arbitrators of wages and conditions of employment 
in the milk and ice cream industries in Milwaukee. 

Professor Alfred L. Gausewitz has been granted leave during the 
first semester of the 1934-35 school year to make, with Professor 
John L. Gillen of the sociology department, a survey of criminal 
justice in Wisconsin. Mr. Gausewitz’s activity will chiefly consist 
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of a study of the substantive criminal law and penalties, and a com- 
parison of the Wisconsin criminal procedure with the Model Code of 
Criminal Procedure of the American Law Institute. It is hoped that 
facilities will also permit the gathering of some information and 
opinions that will enable an appraisal to be made of the advisability 
of adopting in Wisconsin proposals made elsewhere in the fields of 
detection and apprehension ; prosecution ; court organization ; admin- 
istration of prisons; probation, parole, and pardon; and records and 
statistics. 

Charles Bunn was added this fall to the law school faculty. Pro- 
fessor Bunn graduated from Harvard Law School in 1917 and dur- 
ing his last year was president of the Harvard Law Review. He was 
a member of the law firm of Doherty, Rumble, Bunn, & Butler of 
St. Paul. Last Spring, as special assistant to the Attorney General 
of the United States, he worked with the Solicitor General in the 
preparation and argument of cases before the Supreme Court. 

Mr. Frank T. Boesel was chairman of the General Committee on 
Arrangements for the convention of the American Bar Association 
which was held in Milwaukee last summer. 

Professor Nathan P. Feinsinger edited the fourth edition of 
Stearns on The Law of Suretyship which was published by the W. 
H. Anderson Company late last summer. 


Coir: The following members of the class of 1934 were elected 
to the Order of the Coif: Theodore C. Bolliger, Edwin C. Conrad, 
Warren M. Dana, Ernest R. Feidler, Henry J. Fox, Edward J. 
Hart, S. Richard Heath, Daniel K. Hopkinson, Charles H. Jagow, 
Roger C. Minahan, Francis H. Parson, Thomas S. Stone, Herbert S. 
Thatcher. At the same time Carl B. Rix,, Milwaukee, and Arthur W. 
Kopp, Platteville, were made honorary members. 


Law Fettowsuips: In the fall of 1933 the Regents created three 
fellowships to be awarded to outstanding law seniors desirous of re- 
turning to the school for a fourth year of study leading to the S.J.D. 
degree. The first three fellows were Kenneth J. O’Connell, Robert K. 
Cullen and John H. Shiels, who received their S.J.D. degree in June 
1934. Thomas S. Stone, Roger C. Minahan and Daniel K. Hop- 
kinson are the fellows for 1934-35. The work consists partly of spec- 
ial studies and research and the submission of a thesis, and partly of 
apprenticeship work in the legal divisions of various state depart- 
ments and commissions, with a view to giving the men an under- 
standing of the legal problems of government and of the responsi- 
bilities of the bar to the state. 


Tue Wisconsin LAw ALuMNI AssSOcIATION: Dean Garrison, 
in his first report to the regents on the work of the Law School for 
the academic year 1932-33 pointed out to them the need of a law 
school alumni association at Wisconsin in order to raise money for 
loans and scholarships, to aid in placing graduating seniors, and to 
effect a closer contact between the alumni and the school. During 
the winter of 1933-34 an organization committee was formed which 
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drafted a constitution and elected an executive committee. The con- 
stitution provided that any person who had been a student at the Uni- 
versity of Wisconsin Law School for at least one academic year could, 
by paying annual dues of one dollar, become a member, or that by 
paying two dollars he could obtain membership and a year’s sub- 
scription to the Wisconsin Law Review. Anyone paying forty dol- 
lars becomes a life member and thereafter will receive the Law Review 
without further charge. The Association has now approximately 
four hundred members. Mr. Charles H. Crownhart, 110 E. Main St., 
Madison, is secretary-treasurer. 


Honors: At Commencement in June, 1933 the following law 
students graduated with honors: cum laude, Lehman C. Aarons and 
Gordon Sinykin. The Salmon W. Dalberg Scholarship Prize of 
fifty dollars was received by Gordon Sinykin. At Commencement 
in June, 1934 the following graduated with honors: magna cum laude, 
Edward J. Hart; cum laude, Charles H. Jagow and Ernest R. Feid- 
ler. The Salmon W. Dalberg Scholarship Prize was received by 
Ernest R. Feidler. 


Law Review Dinners: Mr. Justice Fairchild of the Wisconsin 
Supreme Court and Mary Eschweiler of the Attorney-General’s 
office were the principal speakers at the Law Review banquet held 
in November, 1933. Professor William Herbert Page was toast- 
master, and Dean Lloyd K. Garrison also spoke briefly. Justice Fair- 
child’s topic was “Constitutional Trends” and Miss Eschweiler told 
of the work of the Attorney-General’s office. The 1934 banquet was 
held on November 7, 1934. William A. Platz, present student Editor- 
in-Chief, reported on plans for the year and introduced the speakers : 
Dean Garrison, Professor Bunn, Virginia North of Milwaukee and 
Mr. Justice Nelson of the Wisconsin Supreme Court. 


Law Scnoor Assocration: On April 26, 1934 the Law School 
Association held its annual banquet. Professor Page acted as toast- 
master and the speakers were Dean Garrison, Professor Feinsinger, 
Judge Max Nohl of Milwaukee and John H. Puelicher, president of 
the Marshall & Ilsley Bank of Milwaukee. Officers for 1934-35 are: 
Frederick P. Mett, president ; Harold G. Wines, vice-president ; and 
Kenneth McKivett, secretary. 

LecaL Arp Bureau: Members of the Legal Aid Bureau during 
the year 1933-34 were: Seniors: Warren Dana, Chairman, Edwin 
Conrad, John Ferris Jr., Henry Fox, A. S. Friedman, Albert Heller, 
Alex Nichols and Herbert Thatcher; Junior Assistants: Herbert 
Abraham, Frank Grandy, Richard Hippenmeyer, Jack Kalman, Rob- 
ert Kommers, Verne Marie Kopplin, Frederick Mett, Earl Munger, 
Harold Raehrborn, Carl Turmo and Harold Wines. For the year 
1934-35. Seniors: Frederick Mett, Chairman, Herbert Abraham, 
Jack Kalman, Robert Kommers, Earl Munger and Harold Wines; 
Junior Assistants: Lee K. Beznor, Elmer Doege, Paul Duback, John 
Forester, Kenneth Greenquist, Max Levner, David Levin, Samuel 
Miller, John F. Thompson and Melville Williams. 





























A SURVEY OF THE WISCONSIN BAR 
Lioyp K. GARRISON 


INTRODUCTION 


The survey herein described was initiated toward the end of No- 
vember, 1933, and the work was actively carried on until the middle 
of June, 1934, when the research staff was discontinued. During the 
greater part of the period the staff consisted of seven young law 
graduates! and a part-time stenographer. The work was financed 
chiefly by government funds under CWA, but when these funds were 
discontinued in March, 1934, generous contributions from the State 
Bar Association and from the Milwaukee Bar Association enabled 
the work to be carried on. When the funds finally gave out in June, 
a good deal remained to be done, and several members of the staff 
gave much of their time without compensation to finish up some of 
the more pressing matters. I am indebted in this connection particu- 
larly to Alexander Minnie, now of St. Paul, and to Henry H. Behnke 
of the Madison Bar. The latter devoted many weeks during the sum- 
mer and fall in assisting me to complete some of the main portions of 
the project. 

The chief objects of the survey were as follows: (1) To trace 
the growth of the Wisconsin Bar in conjunction with the growth of 
population and of legal and economic activities in the state, with a 
view to determining among other things to what extent, if any, the 
bar is overcrowded, and with a view to shedding light on the problems 
of admission and of law school standards. (2) To ascertain with 
reference both to the problem of overcrowding and to the interests 
of the public to what extent the legal needs of the poor are being 
adequately taken care of, and to what extent laymen and lay agencies 
are practicing law. (3) To analyze the profession as a vocation, as- 
certaining the incomes of lawyers with reference to their locations, 
length of practice and type of practice and in comparison with other 
professions, with a view to being able more intelligently to advise 
prospective law students and those about to graduate. (4) To de- 
termine what correlation, if any, there is between attainment at the 
law school and success at the bar and thus to throw further light on 
law school standards. 





*A L. Thalacker, L. M. Rapoport, A. A. Minnie, B. Salinsky, H. H. Behnke, 
P. H. Henn, C. W. Danhauser. 
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The survey was conducted under considerable handicaps. The 
members of the staff, assembled hastily at the commencement of the 
CWA, while consisting of competent young attorneys, were untrained 
in research. The faculty, understaffed last year and overburdened by 
the sudden expansion under CWA of research activities, which in- 
cluded a study of the bar examination records for the last ten years, 
an analysis of the causes of congestion in the Milwaukee Circuit 
Court? and an exhaustive study of automobile accident litigation in 
Wisconsin,? were unable to supervise the work as closely and care- 
fully as would have been desirable. No provision for expert super- 
vision was made in the CWA allotments, and a negligible amount was 
allotted for material expenses such as questionnaires and printing. 
Hence not all of what we perhaps too ambitiously attempted was com- 
pleted, and inevitable errors and gaps appeared here and there in 
what was completed. 

I mention these defects partly to explain the shortcomings of the 
survey and partly to indicate the needs in the way of man-power and 
money which will have to be faced in such other similar surveys‘ as 
may be conducted elsewhere. I ought at the same time to point out 
two advantages which we had in our survey, without which the diffi- 
culties would have been infinitely multiplied. The first was that the 
Wisconsin bar is relatively small—a little over 3,000— so that it con- 
stitutes a manageable unit for the purposes of study. The second was 
that in Wisconsin income tax returns are available for public inspec- 
tion, thus furnishing an invaluable source of information regarding 
the activities and economic position of attorneys and, for purposes of 
comparison, other groups. 

I shall now summarize the principal results of the survey, dealing 
first with the problem of overcrowding. 





* These projects were under my supervision. Material for the first has been 
assembled but remains to be analyzed and published. The results of the second, 
in which a special committee of the Milwaukee Bar Association actively co- 
operated, was published in (1934) 9 Wis. L. Rev. 325. 

*This study was directed by Professor Ray A. Brown in collaboration with 
Professors Nathan P. Feinsinger and Richard V. Campbell. The results, in large 
part, are being published in this number. 

*Dean Clark of Yale, in his presidential address before the Association of 
American Law Schools on December 28, 1933, urged a general inauguration of such 
surveys throughout the country. Law Professor, What Now? (1933) Handbk. 
and Proc. Ass’n. Am. L. Schools 14, 21; (1934) 7 Am. L. School Rev. 1009, 1014. 
Dean Clark and other members of a special committee of the Association of Ameri- 
can Law Schools have since been active in endeavoring to promote the creation of 
bar surveys. Surveys along somewhat different lines from the Wisconsin survey 
are being carried on in Missouri and in New York City. 
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SURVEY OF WISCONSIN BAR 
A. Is THe Bar OvERCROWDED? 


The existence of an absolute oversupply of lawyers throughout 
the country seems to have been seriously asserted only within the 
last six years. Prior statements about overcrowding have related 
chiefly to local conditions, and have been so few and far between as 
to indicate that they were not generally credited. Thus in Wisconsin 
the first mention of the subject was in 1881, when Moses Strong, 
president of the State Bar Association, recited statistics which he said 
“exhibited in a striking light the overcrowded condition of the pro- 
fession.”5 No similar statement appears until 1914 when Claire Bird, 
president of the State Bar Association, asserted that the number of 
lawyers could be usefully cut in half, to the benefit of the public. He 
based his conclusions partly on observation and partly on the increase 
during the previous fifty years of the number of lawyers compared 
to population.*® The next and last Wisconsin reference to the prob- 
lem is in 1929 when Edward J. Dempsey, president of the Associa- 
tion, despite a rather gloomy study which he had made of profes- 
sional incomes in the state, concluded that there was not an over- 
supply of lawyers in the state because the proportion of lawyers to 
population in the state was very much less than in the country as a 
whole.” 

From the national point of view, the first statement on the subject 
which I have been able to find appears in 1915, when Dean Wigmore 
declared that “the number of lawyers should be reduced by one-half.” 
He was, however, speaking on behalf of the general adoption of a 
two-year college requirement for admission as “a rational, beneficent 
measure of reducing hereafter the spawning mass of promiscuous 
semi-intelligence which now enters the bar”; and it is evident that he 
was concerned more with the large numbers of poorly trained lawyers 
than with the conception of an absolute oversupply.? I can find no 
other statements about the size of the profession until 1928, although 
doubtless an examination of the bar association reports of other states 
would reveal isolated comments like those in Wisconsin. 











*1 Rep. Wis. Bar Ass’n. 61. 
*10 Rep. Wis. Bar Ass’n. 199. 
*19 Rep. Wis. Bar Ass’n. 47. 


* Wigmore, Should the Standard of Admission to the Bar be Based on Two 
sy or More of College Grade Education? It Should. (1915) 4 Am. L. School 
ev. 30. 
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The great increase in law school enrollment from 1920 to 1928° 
occasioned the first?® of a series of assertions that the bar generally 
is overcrowded. Fresh assertions were made after the publication of 
the 1930 census, which showed that during the decade ending in 1930 
the bar had increased more rapidly than the general population.1! As 
the depression made its effects felt upon the lawyers, who for the first 
time began seriously to take stock of their position, the conviction 
that the bar had become overcrowded gained general currency. 

This conviction is of more than academic importance. It is bound 
to have some effect upon the choice of careers by young men and 
women. It has already had some effect, whether conscious or uncon- 
scious, upon the attitude of bar examiners throughout the country. 
Whereas in 1927 about 41 per cent of those who took the bar exami- 
nations failed, in 1933 the figure had risen to 54 per cent, and this 
despite the fact that the applicants for examination in 1933 were some- 
what less than those in 1927. About three-quarters of all the states, 
including most of the large states, failed a higher percentage in 1933 
than in 1927, and in many of the states the difference between the 
1927 percentage and the 1933 percentage was quite extreme.!? I do 
not wish to press these statistics too far. Local changes in the person- 
nel of examiners or in the content and type of examination undoubted- 
ly account for some of the shifts in percentage. But the movement ap- 
pears to be so general and to have taken place within so short a period 





* The enrollment in 1920 was 24,503. In 1928 it was 48,942. The Carnegie 
Foundation, Annual Review of Legal Education (1933) 58. 


*See Horack, Supply and Demand in Legal Profession (1928) 14 A.B.A.J. 
567; Wormser, Fewer Lawyers and Better Ones (1929) 15 id. 206; Wallbank, The 
Function of Bar Examiners (1929) 7 Am. L. School Rev. 295; Kinnane, The 
Threatened Inundation of the Bar (1931) 17 A.B.A.J. 475; Wickser, Ideals and 
ag for a National Conference of Bar Examiners (1931) 4 Am. L. School 

ev. 286. 


™See Report of the Subcommittee of the Section on Legal Education and 
Admissions to the Bar of the American Bar Association, October, 1932, contained 
in the Advance Program of the 1932 Annual Meeting of the Association, p. 25; 
Atwood, Responsibilities and Powers of Bench and Bar (1933) 17 J. Am. Jud. Soc. 
101; Clark and Douglas, Trends in Legal Education and Bar Admission Require- 
ments, (1933) 2 The Bar Examiner 247; Phillips, Building a Better Bar (1934) 8 
Am. L. School Rev. 4. 

“In California, for example, the percentage jumped from 28% of failures to 
64% ; in Kentucky, from 12% to 51%; in Mississippi, from 53% to 71%; in Mas- 
sachusetts, from 54% to 69%; in Missouri, from 34% to 73%; in Nebraska, from 
19% to 44%; in Ohio, from 14% to 28%; in Pennsylvania from 44% to 60%; 
and in South Carolina, from 25% to 67%. The 1927 figures, which in certain in- 
stances include examinations given in 1926, have been compiled from tables in 
(1927) Vol. V., No. 2, The Law Student 3. For the 1933 figures, see (1934) 3 
The Bar Examiner 133. 

































135 





SURVEY OF WISCONSIN BAR 


that one may reasonably infer a conscious or unconscious determina- 
tion to cut down the absolute number of those admitted to the bar.1® 


Prevalent ideas regarding the supply of lawyers are also likely, it 
seems to me, in the long run to affect appreciably the policies of law 
schools with respect to entrance requirements and the grading of ex- 
aminations. Finally, belief in the existence of an over-supply of law- 
yers has stimulated proposals for artificially limiting the size of the 
bar by the adoption of fixed quotas, and at least one court has al- 
ready established a quota for its particular county.1* 

From every point of view, therefore—from that of vocational 
guidance, bar examination grading, law school standards, and pro- 
posals for limiting admissions— it is important to ascertain by the 
most thorough possible study whether or not there is any clear evi- 
dence of overcrowding; and, if the evidence is wanting, to analyze 
the growth of the profession with reference to its opportunities in an 
endeavor at least to perceive the trends. As I have said, the current 
assertions of overcrowding were based, first, on the increase in law 
school enrollment from 1900 to 1928, and thereafter on the relative 
increase in the number of lawyers from 1920 to 1930, as compared 
with the increase in the general population. Dean Smith’ and 
others'® have shown that neither of these criteria justifies the conclu- 
sions which were first drawn from them. 


It is true that from 1920 to 1930 the bar increased by 31 per cent 
against a 16 per cent population increase. On their face, these figures 
are somewhat alarming. But a number of factors were overlooked by 
those who first sounded the alarm. During the decade 1900-1910 the 
general population increased about three times as rapidly as the law- 
yers, and during the decade 1910-1920, about twice as rapidly as the 
lawyers. As a result of this long decline in the relative number of 





* “Obviously the bar examiners are applying some sort of quota now as they 
certainly should and must.” Clark, The Selective Process of Choosing Students 
and Lawyers (1933) 7 Am. L. School Rev. 913, 918. 

See: Pennsylvania Considers Adoption of a Quota System (1933) 2 The 
Bar Examiner 223, from which it appears that one of the Common Pleas courts 
in Pennsylvania has established a quota, and that others may follow suit. As to 
quota proposals generally, see the address by Judge William Clark of New Jersey 
in the proceedings of the Section on Legal Education of the American Bar Asso- 
ciation (1932) 7 Am. L. School Rev. 614, 57 A. B. A. Rep. 685; and the address 
of Dean Clark before the National Conference of Bar Examiners (1933) 7 Am. 
L. School Rev. 913. 

“Smith, The Overcrowding of the Bar and What Can Be Done About It 
(1932) 7 Am. L. School Rev. 565, 57 A.B.A. Rep. 668. 

* Rogers, The Overcrowding of the Bar (1932) 7 Am. L. School Rev. 572, 
57 A.B.A. Rep. 679; Wickser, Law Schools, Bar Examiners, and Bar Associations— 
Co-operation Versus Insulation (1933) 7 Am. L. School Rev. 725, 2 The Bar Ex- 
aminer 151, Handbk. Ass’n Am. L. Schools (1932) 46. 
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lawyers, the ratio of lawyers to general population in 1920, namely 
1 to 862, stood at the lowest point since the Civil War.'7 Viewed in 
this background, and even without considering the demands of the 
post-war period for lawyers, the sharp increase in the bar from 1920 
to 1930 seems scarcely perturbing. Furthermore, calculations have 
shown that even if the bar continued increasing from 1930 to 1940 
at the same rate as during the previous decade, the ratio of lawyers 
to general population in 1940 would stand at 1 to 710, as compared 
with 1 to 694 at the turn of the century.'® In other words, even if the 
post-war increase were to continue uninterruptedly, we would have 
in 1940 a relatively smaller supply of lawyers than in 1900, when 
there was no talk of overcrowding and when the complexities of in- 
dustry, finance and government, with their calls for legal service, 
were not nearly as great as they are today or as they will be tomor- 
row. 

But in fact the post-war increase in the number of lawyers has 
not been continuing. It began to decline in 1928 when the peak of 
the growing law school enrollment (nearly 49,000) was reached. 
From 1928 to 1933, inclusive, the law school enrollment dropped 21 
per cent.1® Since about 95 per cent of the lawyers have in recent 
years been recruited from the law schools,?° and apprenticeship train- 
ing has virtually died out, the rapid decrease in law school enrollment 
from 1928 implies for practical purposes a similar decrease in the 
number of lawyers admitted since 1928. 

The decrease has, however, a further significance. As Dean Smith 
has pointed out,?! the greatest drop in law school enrollment from 
1928 was in the part-time and mixed law schools of Boston and of 
the metropolitan area of New York City, the regions in which, with 
the District of Columbia, the bulk of the increase in lawyers from 
1920 to 1930 was concentrated. We seem to have here an example 
of the little appreciated adaptability of the size of the profession to 





“For these ratios, beginning with 1880, I have throughout used the compila- 
tion in the Carnegie Foundation’s Annual Review of Legal Education for 1933, 
>. 60. This compilation, based on the census figures, segregates abstractors, no- 
taries and justices of the peace. The ratios I have used are those of the lawyers, 
judges and justices; the abstractors, notaries and justices of the peace are ex- 
cluded. The latter, in any event, constitute but a small proportion of the total. 
The census figures from 1850 to 1880 will be found in Carnegie Foundation Bull. 
No. 15, Training for the Public Profession of the Law, 442. 

™See Wickser, supra note 16; see also Wallbank, supra note 10. 

* The figures (compiled from the Carnegie Foundation’s Annual Review of 
Legal Education) are as follows: (1928) 48,942, (1929) 46,736, (1930) 44,015, 
(1931) 40,847, (1932) 38,260, (1933) 39,000 (estimated.) 

See Rogers, supra note 16. 
™ Supra note 15. 
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the demands made upon it. During the boom, in which the promoters, 
corporations, and financial houses of the Atlantic seaboard required 
an unprecedented amount of legal services, and in which the larger 
urban law firms rapidly absorbed the output of the leading law 
schools, one may reasonably assume an increasing need of young law 
graduates to handle the more routine legal requirements of the com- 
munity. This demand was swiftly answered by the large enrollment 
in the part-time and mixed schools, which fell off with equal swift- 
ness as soon as the deflation set in. Another illustration of adaptabil- 
ity may be found in the fact that while the law school enrollment in 
Boston and New York were drastically falling off during the depres- 
sion, the enrollment in the District of Columbia schools increased, a 
fact which can no doubt be explained by the increasing demand of 
governmental departments, not merely for lawyers, but for men with 
some legal background. At the very least, these figures indicate a 
rough but nevertheless very real adjustment of the number of lawyers 
in particular localities to the changing needs of those localities, and 
should cast at least some doubt upon the wisdom and workability of 
proposals for artificially restricting the size of the profession. 

Not only does society furnish, however crudely, its own controls, 
we have as yet no criteria upon which to base any assumptions as to 
what in a given time and place the proper number of lawyers should 
be. Thus far, the only standard of measurement has been the ratio of 
lawyers to population, but the standard is not a real one, for the ratio 
has varied sharply from decade to decade, now increasing and now 
decreasing. Which ratio shall we take? That of 1900? That of 
1910? That of 1920? Nobody knows. And the ratio, which differs 
so markedly from decade to decade, taking the country as a whole, 
differs even more markedly from locality to locality at any given time. 
Take for example the census of 1910. You will find a ratio of 1 to 
488 in California as compared with 1 to 1680 in North Carolina; 
1 to 532 in New York as compared with 1 to 1443 in Alabama. Do 
these extremes imply overcrowding in the high ratio states and an 
undersupply in the low ratio states? Who knows? And why should 
the states of Washington and Oregon have ratios as high as 1 to 460 
and 1 to 515, higher even than New York, with its ratio of 1 to 532? 
Why should Colorado have 1 to 489, whereas Pennsylvania had 1 to 
1068? Similar divergences, inexplicable on the basis of population, 
exist between the ratios in different cities of substantially similar 
population. Kansas City, for example, in 1910 had 1 to 269 and 
Seattle 1 to 248, as compared with 1 to 651 in Rochester and 1 to 807 
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in Providence, all four being cities with about a quarter of a million 
inhabitants. 

The point need be labored no further. The population ratio can- 
not possibly be used as a yardstick. Yet this conclusion must be em- 
phasized because of the faith which is still placed in the population 
figures. Great significance, for instance, is attached by many com- 
mentators to the decrease in the medical profession relative to the 
population from 1920 to 1930, as compared with the increase in the 
legal profession during that period. There is in fact, or at least there 
has been until quite recent times, a fairly close correspondence be- 
tween the number of physicians and the total population. The ratio 
was reasonably constant from 1850 to 1910, as compared with the 
extremely sharp fluctuations in the lawyer ratios.2* Beginning with 
1910 and continuing through 1930, the number of physicians relative 
to the population fell off quite rapidly from the previous level of sixty 
years, a phenomenon which seems to have been chiefly due to the 
radically higher standards of education and admission adopted 
throughout the country?’ during the last twenty years—standards far 
higher than those required of the legal profession.2* In any event, it 
seems clear that, broadly speaking, there is about so much sickness 
to so many people,?5 whereas the legal business is dependent not so 
much on the number of people as on the ups and downs of business, 
the activities of governments, the liquidity of real estate, and so forth 
and so on. 

In the realization that the population factor is an untrustworthy 
guide in calculating the needed number of lawyers, attempts have 
been made to use the per capita wealth figures of the various states, 





*™ The ratios were as follows: Physicians: (1850) 1 to 568; (1860) 1 to 571; 
(1870) 1 to 617; (1880) 1 to 585; (1890) 1 to 598; (1900) 1 to 578; (1910) 1 to 
581; (1920) 1 to 641; (1930) 1 to 716. Lawyers: (1850) 1 to 970; (1860) 1 to 
901; (1870) 1 to 952; (1880) 1 to 783; (1890) 1 to 704; (1900) 1 to 662; (1910) 
1 to 752; (1920) 1 to 800; (1930) 1 to 714. The census figures for physicians in- 
clude surgeons and healers; the figures for the lawyers include abstractors, notaries, 
and justices of the peace, who cannot be segregated with any certainty prior to 
1880 (see note 17 supra). 

"See Bierring, The Standards of Medical Education and Qualifications for 
Licensure (1934) 8 Am. L. School Rev. 7; Gavit, The Privilege of Re-examination 
in Professional Licensure (1934) 3 The Bar Examiner 123. 

™ 40 states require two years of college work preceding admission to a medical 
school; and 25 states require graduation from a class A medical school. Bierring, 
supra note 23, p. 11. Whereas only 24 states require two years of college work 
as a prerequisite to the practice of law; and only one state (New Mexico) requires 
graduation from an approved law school. Phillips, supra note 11, p. 4. 

* Special factors such as hospital facilities, density and accessibility of popu- 
lation, etc. will of course affect the numbers of doctors in particular communities. 
See Bardeen, Relation of the Number of Medical Graduates to the Public Need 
(1934) 9 J. Assoc. Am. Medical Colleges 11. 
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multiplied by the population per lawyer, as indicating which of the 
states are over-supplied with lawyers and which are under-supplied.?® 
But the per capita wealth factor, while of some importance, cannot be 
pressed very far. For much of the wealth, such as real estate, may be 
dormant in one locality and active elsewhere; factory wheels may be 
idle in one state and spinning in another ; and mineral resources which 
may swell the per capita wealth of a particular state may be financed 
and controlled, and tended by lawyers, a thousand miles away. More- 
over, the agricultural states because of their relatively small popula- 
tions tend to show a higher per capita wealth than the densely popu- 
lated, industrialized states, although the latter obviously furnish a 
more fertile field for lawyers. It is a striking fact that in 1930 the 
six states with the highest per capita wealth were, in order, Nevada, 
Wyoming, South Dakota, Iowa, Montana, and Nebraska.27 The per 
capita wealth of Nevada was almost exactly twice that of Illinois—-a 
fact which in itself is sufficient to indicate the futility of using the 
per capita wealth as an indication of the quantity of lawyers suitable 
for a given state. 

I come now to the Wisconsin survey, in which we endeavored to 
take into account factors bearing more closely upon the need for 
legal services than merely the population or the per capita wealth. 
Our first task, and in many ways our most difficult one, was to ascer- 
tain as nearly as possible the exact number of lawyers actively en- 
gaged in practice in the state at different periods. We did not rely 
upon the census reports, partly because for certain purposes we de- 
sired the information for years in between the census reports ; partly 
because we desired the information town by town, which, with some 
exceptions, was not available from the census; and partly because we 
were not sure of the accuracy of the census as an indication of the 
number of attorneys actively engaged in practice. Accordingly we set 
out to reconstruct from original sources the number of attorneys ac- 
tively practicing in the various towns and counties in each year from 
1848, when Wisconsin became a state, to 1932. 

The men engaged in this study visited every county in the state. 
From the admission rolls in the county offices of the circuit courts 
they put down the name of each attorney and the year in which he 
was admitted ; and in counties where the records were defective or in 
part missing, they extracted the information from old county bar 





*See Wickser, supra note 16; Horack, supra note 10; Report of the Sub- 
committee of the Section on Legal Education and Admissions to the Bar, supra 
note 11. 

*™ The figures are collected in the Report of the Subcommittee of the Section 
on Legal Education and Admissions to the Bar, supra note 11. 
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minutes, county histories, old docket books and old court calendars. 
Having obtained from 1848 on the names of all the attorneys ad- 
mitted in each county with the year of admission, the staff set out to 
ascertain with respect to each attorney, the year in which his practice 
was interrupted and recommenced. It might end by retirement 
or death, or disbarment or suspension, or departure from the state, 
and it might be interrupted by one or another of these causes and 
then recommence. He might also leave one county and move into 
another. All of these occurrences, with the years in which they oc- 
curred, had to be traced attorney by attorney and county by county. 
In gathering the necessary information the staff interviewed the 
older lawyers, clerks of court and judges in the different commun- 
ities, and studied the necrology records in the State Bar Association 
reports, and the county histories and county records of bar memorial 
exercises. 

Sheets were prepared, tabulating all of the data thus gathered 
respecting years of admission and the years and causes of the ter- 
mination or interruption of active practice. These sheets were then 
checked and corrected or supplemented by the information contained 
in the Supreme Court roll of admitted attorneys, which is complete 
from 1912 on; Martindale’s Law Directory, going back to 1900; the 
Wisconsin Gazetteer, which carried a legal directory of the state from 
1880 to 1900; and a very thorough and detailed survey of the Wis- 
consin bar prepared in 1878 by Moses Strong, one of the then leaders 
of the bar, giving the names of the attorneys actively engaged in 
practice at that time and the locality in which each was practicing. 


As a result of these labors we were able to state with some confi- 
dence the number of attorneys actively practicing in the state at any 
given time and in any given locality. The compilation, of course, is 
not perfect since it rests in part upon defective or incomplete records 
and, particularly for the earlier years, upon the memories, not always 
certain, of older practitioners. I am satisfied, however, that it is as 
accurate as any list that could be made; that, subject to a fairly small 
margin of error, it represents a fair historical picture of the bar; and 
that it is almost certainly more accurate than the census. Our figure 
for the total number of lawyers actively practicing in 1930 is 2,991 
against the census figure of 2,600—an excess over the census figure 
of 16 per cent. Our list shows a similar excess in 1920 of 13 per 
cent over the census figure, 20 per cent in 1910, and 10 per cent in 
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1880.28 Only in 1890 and in 1900 are our figures and the census 
figures in substantial agreement. Our figures show a much less vio- 
len fluctuation in the ratio of Wisconsin lawyers to Wisconsn popu- 
lation in each of the decades; the ratio, indeed, is fairly constant, as 
compared with the large ups and downs in the rato derived from the 
census figures. Thus: 


TABLE I 
1880 1890 1900 1910 1920 1930 


Wis. ratio (census)”....1:1098 1:1001 1:920 1:1244 1:1348 1:1130 
Wis. ratio (ours) ........ 1:948 1:980 1:945 1:1037 1:1145 1:982 


The relatively even ratio derived from our figures seems to me 
more likely to accord with the facts than the census ratio. 

I had expected that the number of lawyers shown by the census 
would turn out to be larger than the number on our own list, on the 
supposition that many persons would be classified in the census as 
lawyers who were not in active practice. The fact that the census 
figures are substantially lower than our own is perhaps due to the 
omission of many of the young and recently admitted attorneys. The 
discrepancy between the 1930 census figures and our own, for ex- 
ample, almost exactly equals the total of the attorneys admitted to 
practice during 1928 to 1930, inclusive. Whatever the explanation 
may be, I am satisfied that our own figures are the more reliable, es- 
pecially for the later years; and in the calculations which follow I 
have used them exclusively. 

Having traced the growth of the Wisconsin bar, we set out to 
trace the growth from 1880 of those activities or factors which would 
necessitate or be reflected in legal business. These activities or factors 
were of two sorts, which I will call respectively legal indices and 
economic indices. 

The years specifically studied were 1880, 1890, 1900, 1910, 1915, 
1920, 1925, 1930, 1932, and 1933. 

Under the heading of legal indices, for each of these years and for 
each of the counties, we sought the following information. (Either 
for want of time, or of available records, or the ability of officials to 





* The figures are as follows: (1880) Ours, 1,387; Census, 1,198; (1890) Ours, 
1,727, Census, 1,691; (1900) Ours, 2,190, Census, 2,249; (1910) Ours, 2,251, Cen- 
sus, 1,876; (1920) Ours, 2,299, Census, 1,951; (1930) Ours, 2,991, Census, 2,600. 
Our figures for 1932 and 1933 are 3,097 and 3,143 respectively. 

* The corresponding figures for the United States as a whole (excluding in 
both sets of figures, the abstractors, notaries and justices of the peace, in accordance 
with note 17 supra) are: 1880, 1:826; 1890, 1:741; 1900, 1:694; 1910, 1:800; 
1920, 1:862; 1930, 1:763. 
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co-operate, not all of the data could be obtained for all of the coun- 
ties ; there are many gaps, as will be explained; but we assembled at 
least some data with respect to all of the counties, and quite complete 
data in the case of the more populous counties. ) 


1. The total number of papers filed in the office of the Register 
of Deeds, consisting chiefly of deeds, mortgages and other instru- 
ments reflecting transactions in real estate. One may fairly assume 
that with not many exceptions these documents would be prepared 
and filed by lawyers, and that a substantial increase from one year 
to another in a particular county would indicate an increasing activity 
in real estate transactions and an increasing need for legal services in 
connection therewith. 


2. The number of civil and criminal suits respectively commenced 
in the circuit courts, which are courts of unlimited jurisdiction in law 
and equity. We took the figure of suits commenced rather than of 
suits actually tried as more closely reflecting legal activity, in view ot 
the large number of suits which are settled before trial. 


3. Similar data for the county courts, which are chiefly courts of 
probate, but which in many counties have been given a varying degree 
of criminal jurisdiction and of civil jurisdiction, in addition to pro- 
bate matters. 


4. Similar data with respect to the municipal courts,®° which are 
courts of inferior civil and criminal (and sometimes only criminal) 
jurisdiction, existing in some but not in all of the counties. Certain 
other inferior courts are also included in a few counties. 


5. The amount of the suit tax paid in each year, which indicates 
the number of civil suits commenced in the courts of record,®! a fig- 
ure which, while duplicating part of the material already mentioned, 
was of some value, especially in some of the counties from which we 
did not have time to get the records of the cases brought in the dif- 
ferent courts. 

6. The total number of estates probated.82 In connection with 
nearly all of these estates, presumably the services of attorneys, either 
as executors or as counsel to the executors or both, would be required. 





* Roughly half of the records under the four headings above were compiled 
by our staff in the field; the remainder were compiled and sent to us’ by the 
several county officials, for whose co-operation we are most grateful. Not all of 
the officials had the time or facilities to assist us. 

™ Wis. Stat. (1933) §262.04 provides for a tax of $1.00 to be paid after the 
service of summons, answer or demurrer (or if no answer or demurrer is served, 
before applying for judgment) in civil actions in courts of record. 
* Compiled as described in note 30 supra. 














a TT 








SURVEY OF WISCONSIN BAR 143 


7. The amount of inheritance tax paid,* which because of the 
rate variations could be used for comparative purposes only from 
1921 on.84 The relative increase or decrease in the amount of tax 
will indicate the increase or decrease in the sizes of estates and, pre- 
sumably, of the lawyers’ fees. 


8. The total number of divorces granted.*® In Milwaukee we also 
obtained data on the amount of alimony paid since 1915. 


In addition to these county legal indices, we included the follow- 
ing indices for the state as a whole: 


9. Number of cases (from 1910 on) arising under the Work- 
men’s Compensation Act.®® It is generally supposed that the Work- 
men’s Compensation Act has cut into the business of lawyers. It has, 
of course, eliminated a considerable number of negligence suits, but 
on the other hand the number of claims presented is undoubtedly 
many times greater than would have been the case if the common- 
law rules had remained in existence, and it may perhaps be that the 
aggregate legal business incident to the consideration of a vast volume 
of claims, including the quite frequent appearance of attorneys be- 
fore the Industrial Commission,®7 the considerable number of cases 
which are litigated in connection with the clause “arising out of and 
in the course of employment’’®* and the work required to be done for 
employers and insurance companies,®® is greater than it would have 
been in the absence of the statutes. 





* Taken from the annual reports of the State Treasurer. 

“The rates are in Wis. Stat. (1933) §§72.02, 72.03. The figures given in the 
tables are for 1921; since 1921 the changes in the law have not been such as to 
affect the validity of the table for the purposes of picturing roughly the increase 
or decrease in the sizes of estates beginning in 1921. 

* From the census. Our figures for “1880” represent the 5-year average from 
1877 to 1881; and for “1890” the 5-year average from 1887 to 1891. The census 
gives only these averages, and does not indicate the exact figures for 1880 or for 
1890, but does for the remaining years. Since the 1880 figures are 5-year averages, 
the base numbers for that year, set forth in the county tables infra, are not al- 
ways integers. 

* Compilec from the records of the Industrial Commission in Madison. 

“Tt has been estimated by one of the Commissioners that attorneys appear 
for claimants in about half of the hearings, and a study of the records supports 
this estimate. Brown, The Administration of Workmen’s Compensation, No. 19, 
U. W. Studies in Soc. Sc. and Hist. (1933) 41. 

** See the mass of cases analyzed in Brown, Arising Out of and in the Course 
of the Employment (1931-32) 7 Wis. L. Rev. 15 and 67; (1933) 8 Wis. L. Rev. 
134 and 217. 

* Employers and insurance companies are almost always represented in con- 
nection with the consideration of claims, although some of the insurance com- 
panies employ lay experts rather than attorneys. Brown, op. cit. supra note 37, 
at 42. 
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10. Suits commenced in the United States District Court for the 
Eastern and Western districts,*° subdivided into civil suits brought 
by the government, criminal actions and private civil suits. 


11. Appeals taken to the Supreme Court of Wisconsin.*} 


12. The number of business failures, as shown by Dun and Brad- 
street. The services of lawyers are nearly always involved in business 
failures on behalf both of the debtor and the creditors. A business 
which fails may, of course, represent the extinguishment of a client, 
but what is one lawyer’s loss may be other lawyers’ gains in the way 
of increased services to their creditor claimants. Furthermore, the 
debtor who fails frequently starts afresh in some reorganized form, 
and it is a curious fact that, within bounds, periods of rising pros- 
perity, which of course affect the lawyers favorably, have in the past 
been marked by increasing failures.*? 


13. The number of bankruptcy cases concluded,*® subdivided into 
merchants and manufacturers, whose estates normally have assets** 
out of which to pay fees and normally involve much legal activity ; 
and farmers, wage earners and professional men, whose estates are 
generally negligible,#® but who frequently in connection with their 
failures call upon attorneys for the first time in their lives.*® 


14. The total amount of fees paid to lawyers, including referees, 
in bankruptcy proceedings.** 


15. The total number of automobiles,*® which have been classified 
among the legal indices rather than among the economic indices be- 
cause of the vast amount of legal business built up around them, in- 
cluding first and foremost accident litigation. Professor Brown, who 
is completing the study of automobile accident litigation referred to 





“ As shown by the Annual Reports of the U. S. Att’y Gen. 

“ Compiled by our staff from the court records. 

“See the statistics in Report of the Attorney General on Bankruptcy Law 
and Practice, Sen. Doc. No. 65, 72d Cong., Ist Sess. (1932) 3. 

“See supra note 40. 

“See Report of the Attorney General on Bankruptcy Law and Practice, supra 
note 42, at 7, 8. 

* Supra note 44. 

“It might be worth noting that the minimum charge recommended by the 
Wisconsin State Bar Association for filing a voluntary petition in bankruptcy, 
with schedules, is $100, plus $25 minimum per day for attending hearings before 
the referee. (1929) 19 Wis. Bar Ass’n. Rep. 382. 

“See supra note 40. 

“Compiled from the records of the auto license division in the Secretary of 
State’s office. 
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above, has estimated that between 20,000 and 25,000 personal injuries 
a year in Wisconsin are caused by automobile accidents.*® 

So much for the legal indices. For each of the years in question 
from 1880 on, and for each county and the state as a whole, we also 
obtained data, chiefly from the census, which we classified under the 
heading of economic indices. These indices consist of (1) the total 
value of manufactured products, (2) the average number of workers 
in manufacturing establishments, (3) the total value of all farm 
property, including land, buildings, equipment and live stock, (4) 
the total amount in dollars of farm mortgages, and (5) the total value 
of all farm crops, including farm products of every description.5° 

The relation between these economic indices and legal activity is 
of course very indirect, but they are at least indicative of the relative 
state of prosperity, and it is a fair assumption that in times of increas- 
ing productivity and wealth, there will not only be more legal business 
of every sort, but more money with which to pay for legal services. 


Finally, we included, for each of the counties, and for the state as 
a whole, the population figures, taken from the census. Thus we had 
a total of 21 indices. Since we knew of no way to weight these indices 
and thereby to combine them into one, we treated them separately. In 
order to compare their growth from 1880 with the growth of the bar 
from 1880, we assigned to each, for the year 1880, an index number 
of 1. We also assigned to the bar, for the year 1880, an index num- 
ber of 1. As each item increased or decreased, the index number was 
altered accordingly. For example, if by 1890 the number of lawyers 
had increased by one-quarter, the index number of lawyers for that 
year would be 1.25, while if the value of manufactured products had 
doubled, its index number would be 2. 

In each of the following tables we have shown, in numbers or 
dollars, the original base figures for 1880. By multiplying the base 
figure with the index number for any given year, the actual numbers 
or dollars for that year may be obtained. In some instances, however, 
the figures were not available for 1880. Thus the first figures on au- 
tomobiles are for 1910. In that year, as shown by the following state 
table, the index number of the lawyers stood at 1.62. Therefore, for 
the purpose of comparison, we gave to automobiles for 1910 the same 
index number as the lawyers, namely 1.62. The base number for 
automobiles given in the table, namely 3,690.74, represents the actual 





“See his address in (1934) Proc. Wis. Bar Ass’n. at 95. Also his ariicle, 


e “Taken from the census reports, and from publications of the Bureau of 
ensus. 
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number of automobiles in 1910 (5,979) divided by the index number 
of 1.62. Thus the base number multiplied by the index number for 
any particular year will give the actual number of automobiles for 
that year. The same procedure was adopted wherever the original 
figures for 1880 were unobtainable and the index number had to be- 
gin in a later year. 

The first table is that for the state as a whole; it does not contain 
indices made up from the records of the inferior courts and of the 
registers of deeds. These indices appear hereinafter in the county 
tables. 


















TABLE II 
STATE OF WISCONSIN 

Legal Indices: 1880 1890 1900 1910 1915 1920 1925 1930 1932 1933 
No. Lawyers™ oveese 1 1,25 1.58 1.62 1.63 1.66 1.89 2.16 2.23 2.27 1,387 
Population™ eeecee «os, 2 1.28 1.57 1.77 1.89 2. 2.12 2.23 2.27 2.30 1,315,497 
Amt. Suit tax ...... 1 95 93 1.33 14 1.53 2.44 2.96 3.46 3.44 6,075 
No. divorces ......... 1 1.56 2.51 2.9 3.2 3.8 4.5 4.7 ee. sages 535 
Se, I . . ce ctcce coc 1.62 7.02 8.3 11.5 11.4 em 2,228.39 
U. §. Dist. Courts: 
Dist) Vi i «teen seeee 1.62 1.67 1.62 5.59 25.9 53. 18.4 5.55 
DT EE 1. as secs cases 1.62 3.37 1.91 3.22 7.75 11.2 11.3 79.63 
CMTE esis 56 esabe <neae 162 2.08 2.16 2.58 3.38 691 5.83 7.41 
SD BEE, GED. oc. cceee — sncee 1.62 4. 4.13 7.88 214 37.1 421 8.02 
(W.Dist.) Criminal Se sec0ee eccee 1.62 3.27 1.28 3.1 6. 10.7 6.27 69.75 
GUD EOD ocx co cisas scene 1.62 .38 4 SS 9 67 = 1.02 98.76 
Supreme Court ... 1 1.16 1.19 1.21 1.11 1.46 1.51 1.74 1.6 317 
CT... cn. sib ~eshe seab” (eaies seden 1.89 1.56 2.35 2.32 $ 1,595,831.75 
No. Bus. Failures ... 1 1.8 1.68 39 2. 93 4.41 4.76 7.27 5.78 100 
Bankruptcies: 
No, Merch’ts, Mfgr’s. .- «-.+- see 1.62 2.53 1.12 3.38 4.33 Gee <sse 72.17 
No. Farmers, 

Wage-earners ..... 

Seulncaisenie Sie ae eae 162 2.07 3.08 11.07 23.3 _ rer 69.13 
MRR TURE. one ncace seccs “nace te oe. 3. SM ..... $ 31,106.13 
No. Automobiles .... ...-. 1.62 23.95 81.65 1627 2145 1908 184. 3,690.74 

Indices: 

Val. Migd. Prod. .... 1 194 281 46 S42 144 145 168 ..... 0 eee $128,255,480.00 
No. Workers, Mfg. . 1 231 271 3.2 ..... eee ee 57,109 
Value Farm Prop. ... 1 1.33 193 337 ..... Re Re pra ne $419,865,000.00 
Amt. Farm Mtgs. ... 1 1.26 138 334 ..... ee OOD <ascac voael $ 43,892,000.90 
Val. Farm Crops .... 1 98 1.2 ia 6.12 7.87 eae $ 72,779,500.00 


Several observations may be drawn from this table: 

(1) With two exceptions (the number of private suits in the 
United States District Court for the Eastern District of Wisconsin, 
and the number of suits filed in the Supreme Court) all of the index 
numbers in 1933, or in the nearest year to which they were brought 





"The index no. of lawyers for 1933 (2.27), multiplied by the base, gives a 
total of 3,148, slighly more than the exact total, which is 3,143 (supra note 28). 
On the other hand an index no. of 2.26 would give a total of 3,134, which is too 
low. Exact results could be obtained only by carrying the decimals to three places, 
which would be unwieldly. Hence, throughout, and in the county tables hereinafter 
set forth, there are certain small discrepancies between the results obtained by 
multiplying the base figures by the index numbers, and the correct results. But 
the relationships of the index numbers to each other, which are the purpose of 
the charts, are valid enough. 

"The index numbers for 1932 and 1933 are estimates based on the rate of 
increase from 1925 to 1930. 
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down, were higher than the index number for the lawyers in 1933 
or in the corresponding nearest year. 

(2) Some of the index numbers in 1933 were many times larger 
than the lawyer index, automobiles being the most extreme example. 

(3) In every year included in the table, beginning with 1890, the 
great bulk of the index numbers were higher than the lawyer index. 

(4) The increase in the legal indices relative to the index num- 
ber of lawyers reached their peak in 1932, every index for that year 
except four standing above the 1930 and 1925 levels. We do not have 
the economic indices for 1932; undoubtedly they would all have fallen 
off from the 1930 level. In other words, insofar as the table furnishes 
any indication, the volume of legal business kept on increasing for 
three years after the depression had set in. 

(5) In 1933, however, 8 of the 11 legal indices declined, showing 
that the depression had begun to result in a contraction of legal ac- 
tivity. 

The general conclusion to be drawn from this table is that in 
Wisconsin since 1880 the volume of legal business and the opportun- 
ities for lawyers have increased much more rapidly than the increase 
either of the lawyers or of the population, and that even allowing for 
the contraction in 1933, the position of the lawyer today with relation 
to the need of the community for his services is more favorable than 
at any time prior to 1932. I know that this conclusion will be received 
with skepticism, especially by the lawyers, the great majority of 
whom have seen their incomes dwindle since the beginning of the de- 
pression. I shall give the income figures presently, and they will not 
make very cheerful reading. But as I shall also show, the lawyers 
have probably suffered no more than the doctors and probably not as 
much as most of those in other occupations, and what I am concerned 
with for the moment is not what the community can afford to pay for 
lawyers, but how much the community needs and uses lawyers. If 
the conclusion which I have drawn from the above table is correct, 
there is considerable room in the profession for the young men who 
are graduating from our law schools, even though they cannot expect 
much in the way of income for the time being. They are of course 
having a very hard time to get paying jobs, and will continue to face 
this difficulty until the incomes of lawyers begin to increase. But that 
their services are needed is shown by the fact that they find very 
little difficulty in getting jobs in law offices at no salary or at a nomi- 
nal salary, even while in law school, and that there is plenty of work 
for them to do in these positions. 
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In the Appendix, I have set forth a series of tables covering 14 
counties, together with a condensed analysis of the statistics relating 
to the remaining counties. The county tables include indices made up 
from the records of the inferior courts and of the registers of deeds. 
They all tell the same story as the state table. I give below the tables 
for Dane County, Milwaukee County, and as a specimen taken at 
random from the smaller counties, Oconto. It will be observed that 
in both Dane County and in Milwaukee the lawyers increased more 
rapidly than the population, a phenomenon which, as the Appendix 
shows, has occurred in only a few counties. The increase in Dane 





TABLE III 
DANE 1880 1890 1900 1910 1915 1920 1925 1930 1932 1933 Base 
No, Lawyers ....... 1 142 229 262 2.78 #289 351 427 40 493 55 
Population ...........  & = ge are Oe. -dessh “tues 53,233 
No, Filings Reg 
cocccceccce 1 1.02 1,52 2.04 2.09 3.04 3.31 2.9 2.33 2.02 4,009 
Circt. Ct.: Civil ..... 1 1.42 2.4 2.5 3.7 1.9 3.1 esas 7.9 88 
Circt. Ct.: Crim 1 1.42 1.2 95 59 12 2.5 ae easee 9.9 12 
Amt. Suit Tax ...... 1 87 % 101 4175 = 14 2.9 5.1 5.8 6.7 $ 245.00 
County Court 
BME Snkaas 6c “caess ness 2.62 2.3 4.5 3.5 eee 1.3 11.07 
Descent of Land o eccee soses 2.62 3.1 3.4 2.8 Ge escce 1.6 14.5 
Administrations .... .. 0 ..... 0 wees 2.62 8.4 14.7 9.3 * err 30.54 
Guardianships ..... 1 1 1.2 2.1 1.6 1.6 2.1 BB cesee 1.9 “a 
Insanity cccccccccee 1 92 1.26 -92 1 1.35 1.1 > err 1.6 38 
Adoptions ......... 1 2 4.3 3.6 6.3 9.3 5.6 oe eee 6 3 
Probates eoescoccces 1 1.17 1.47 1.8 2.25 2.6 2.9 oe 3.24 122 
Mise, .ccsccccccccce 1 5.6 13.5 8.3 4.2 8.8 32 ine 7.2 6 
No. Divorces ......... : eee 4.1 5.2 5.94 581 106 ..... 15 
Super. Ct.: 
State Crim. ....... 1 8% 1.1 1.3 1.6 1.5 3.5 Oe. sacs 4.3 322 
City Crim. ......... ' 2. oes #2. tet BS win 50.6 101 
al. Migd. Prod. . 1 1.73 at enéee eases ) ree TE. de60s cases $ 2,234,841.90 
o. Workers, Mfg. .... ..... dius gah | ore me 8 6‘sabed ohne 1,014.41 
Value Farm — 1 1.4 2.1 B-, seave ier Ge sesee ecoes 22,094,615.00 
CCIE, ad ce asses. we see om 5.5 5.9 | 2 eee 3,078,436.25 
Amt. Inherit. 7y Bas 66 G6nee C6006 séne0 cecee 2.89 2.2 4.4 1,7 9 75,939.79 
wil WADERS 
No. Lawyers ecccccces 1 1.36 2.19 2.85 3.32 3.68 4.82 6 6.25 6.32 217 
Population ........... gS oF 2.4 me -* emeas | 7a Epes 138,537 
Cir. Ct.: Total ...... 1 1.36 1.6 1.9 2.1 2.75 4.2 Te sases 8 1,104 
Amt. Suit ees 1 1.14 5.71 2.44 2.37 3.15 4.53 6.51 7.9% 9.94 $ 904. 
County Ct.: Total ... 1 1,22 2.18 5.19 7.59 6.36 6.16 Tee ksces 8.05 72 
No. Estates Prob. ... 1 2.6 6.1 9.2 11.3 17.1 19.6 22.5 8 ee 164 
No. Divorces ........ ; awe 5.6 6.1 5.5 af * ewes 87.8 
ME MER. caccnesdss 1 1.66 4 5.14 11.3 13.6 23.8 27.2 24.5 24.8 75 
CT, Uiteghling aa dines 2.19 49 4.5 2.8 6.7 12 7.5 ll 614.15 
_ - eeeeeees a wena Shed 285 128 16.2 41.5 58.3 4.8 36. 944.21 
PE TMD 4 os aces genes. anode 3.32 10.8 22.4 29.9 19.2 15.6 4 25,327.71 
Val. Mfgd. Products 1 22 mn. seees eueke | -weand a asset” aanen 44,494,549.00 
No. Workers, Mfg. .. .. ..... BED ccoce ceece | aoe Gp essce sess 858.4 
Val. Farm b coe J 2.04 1,98 ) ia ne SO coco = eaves $ 14,295,105.00 
IEE. UE oss, og ecnce Sense, c00nc. 6nade 3.68 7.9 5 ae 9.4 $ 143,743.75 
OCONTO 
No. Lawyers ......... 1 1.09 1.74 1.55 1.46 1.09 1.46 1.18 1.37 1.47 11 
a sadtheicenibe > “ee 2.1 ” aver ae (wanes T° haeee “tenes 9,848 
0. ngs 
eg. oft Ml acécee th Seth’ ddpee 1.55 a. | eo 1,072.9 
3 7. * ee > 4.5 4.5 ai Bees en “sents 25 
Ge, Gt GH, 2c cece eg 5.7 7 = arm ee 3 
Amt. Suit Tax ....... 1 4 1.5 2.1 2.3 3.2 5.2 49 $ 52.00 
ty Ct.: Total ... > ae 1.55 = ‘aaas. a ne ibesss sf 
No. Divorces ......... 1, , . . er : 
Val. Mfg. Prod. ...... 1 24 7 eer 5.5 Or. ‘adsense. wares $ 1,247,563.00 
No. Workers, Mfg. .. --  ----- 3 fers 3.1 a * shen ined 492.35 
Val. Farm Prop. ..... 1 26 ey a ‘sesae GE» Sanda Wadte 1,124,457.00 
Amt. Farm Mtges. .. -- «+++ cesses ic a 4.1 @ i s0000 senses 1,106,314.19 
tC MEE, “EEE dnd 6s 66600 4(Sbcce 8 6eden: - ebene 1.19 42 8.3 9.1 16.9 $ 108.4 
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County relative to the population is greater than that to be found any- 
where else in the state, and it will further be observed with reference 
to Dane County that in addition to the population index, 8 of the 
other 19 indices are below the lawyer index for 1933; as compared 
with Milwaukee, in which only 3 of 13 indices are below the lawyer 
index. Of all the tables, the Dane County one makes the poorest 
showing, but it leaves out of account altogether the very extensive 
and important legal business in Madison flowing out of the presence 
in Madison of the legislature, the executive departments, the com- 
missions, and the headquarters of many large concerns. 

Having thus presented the tables and having drawn from them 
the general conclusion that the bar is not overcrowded, I am sensible 
of their many weaknesses and omissions. I am aware of the fact that 
the tables do not weigh qualitative differences and that a mere in- 
crease, for example, in the number of suits filed in the circuit court 
does not necessarily mean that the suits involve more money in the 
aggregate or that more fees are being paid. Similarly, increases in the 
transactions recorded in the offices of the registers of deeds may be 
smaller transactions and less important from the lawyer’s point of 
view than those which preceded them. In such respects the study may 
exaggerate the importance of the various increases shown by the 
tables. I am aware, also, of the fact that the study touches only a por- 
tion of the total business of lawyers; and that no measurements have 
been attempted of various kinds of office work, which may or may not 
have been increasing. On the other hand, no account has been taken 
of the enormous growth in recent times in the number and activity of 
administrative tribunals, which have unquestionably increased the 
business of lawyers; nor has any reference been made to the rapid 
multiplication of federal and state laws affecting business at every 
turn and calling insistently for interpretation and advice to clients. 

All that has been done, in short, is to draw attention to certain 
straws in the wind. They are only straws, but they all point the same 
way, and I am persuaded that there are enough of them, of enough 
different sorts, to warrant the conclusion that the business of lawyers 
has been increasing at least as rapidly as the profession. 


B. Lecat NEEDs oF THE Poor; UNAUTHORIZED PRACTICE 


Our staff, as they travelled about the state, made numerous in- 
quiries with respect to both of these topics. A quantity of informa- 
tion relating to the practice of law by laymen and lay agencies was 
turned over last June to the State Bar Association Committee on Un- 
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authorized Practice. Unauthorized practice appears to be wide- 
spread, but most of the information gathered related to fairly petty 
matters, and, on the whole, unauthorized practice seems to me to con- 
stitute a menace not so much to the bar as to the public, which is en- 
titled to the safeguards and skill afforded by a trained and responsible 
profession. 

Much less information was obtained regarding the legal needs of 
the poor and the extent to which these needs are being satisfied. Out- 
side of the larger cities, and even in Madison, which has an efficient 
legal aid bureau staffed by the Law School, the district attorneys 
generally seem to be handling a large volume of free legal work. 
Many lawyers are also providing the same sort of service. In Mil- 
waukee, where the problem ig likely to be more serious despite the 
maintenance of an excellent bureau, we had no time to make any tho- 
rough inquiries. Nor were we able to investigate the more difficult 
problem of the extent to which legal services are not called for be- 
cause of people’s ignorance of their rights. Undoubtedly, as Profes- 
sor Llewellyn has urged,5* the whole subject is of sufficient importance 
to warrant the most thorough study, but, as in the case of unauthor- 
ized practice, it seems to me that the problem must be approached 
from the standpoint of the public interest, and that not a great deal is 
to be hoped for, at least in this state, in the way of substantially ex- 
panding the incomes of lawyers merely by eliminating unauthorized 
practice and providing new facilities for serving the indigent and the 
ignorant. 


C. ASPECTS OF THE LAw AS A VOCATION 
(1) The Effect of The Depression on Incomes 


I have indicated thus far that according to all the evidence the 
growth of the profession hag not kept pace with the growth of its 
apparent opportunities and of those activities which make for legal 
work. 

When we consider, however, the extent to which the depression 
has cut into the incomes of lawyers, as will be shown presently, we 
can understand why it is that the bar generally regards itself as over- 
crowded. The income figures set forth below, which are used first 
to illustrate the effects of the depression, were obtained from an an- 
alysis which we made of all the readily available returns5* of the ac- 





See (1933) Handbk. Ass’n. Am. L. Schools, 62. 
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tively practicing lawyers in the state from 1927 to 1932 inclusive. Al- 
together some 12,000 returns were analyzed. We excluded lawyers 
whose income from their profession was nominal as compared with 
their income from business or other non-legal activity; retired law- 
yers; full-time law professors; and Supreme Court and Federal 
Judges. We included other judges and district attorneys. 

Out of 1876 lawyers whose tax returns for 1932 were compared 
with their returns for 1929, 66% had a lower net professional income 
in 1932 than in 1929. This percentage was much greater in the case 
of those who in 1929 had moderate or fairly substantial professional 
earnings, as shown by Table IV. 











TABLE IV 

Percentage of those with 

Professional net income, 1929 lower incomes, 1932 
Over $45,000 90% ( 9 out of 10) 
$25,000-$45,000 90% ( 19 out of 21) 
$15,000-$25,000 86% ( 49 out of 57) 
$ 9,000-$15,000 81% (114 out of 141) 
{ $ 5,000-$ 9,000 74% ( 257 out of 348) 
$ 4,000-$ 5,000 76% (141 out of 185) 
| $ 3,000-$ 4,000 72% (199 out of 276) 
$ 2,000-$ 3,000 66% ( 237 out of 360) 
$ 1,000-$ 2,000 54% ( 181 out of 351) 
Less than $1,000 (including losses) 32% ( 41 out of 127) 
Totals 66% (1247 out of 1876) 


The amount of income shrinkage, as well as the number suffering 
it, was large. Nearly half of this number had shrinkages running all 
the way from 35% to over 100% (over 100% meaning a net loss in 
1932), as shown by Table V. 





“The total of the returns on file for each of the years was always substan- 
tially less than the total of the lawyers, for a number of reasons. In any given 
tax year, (a) some lawyers would die before filing a return; (b) some lawyers 
would move from one taxing district to another and file returns in the new dis- 
trict, which we did not always find out in time; (c) some attorneys had their 
office and address in one tax district but held legal residence in some other dis- 
trict, and their reports could not be traced without great effort; (d) not infre- 
quently tax files were not found by reason of current use for auditing; (e) be- 
cause of entering upon practice late in the year, or because of sickness, some at- 
torneys failed to earn amounts requiring tax returns; (f) others apparently failed 
to earn taxable incomes even though in practice for the full year. It is regrettable 
that the number in this category cannot be ascertained with certainty. I am 
inclined to regard it as fairly considerable, and as including many of the very 
young attorneys and a few of the very old ones. To that extent the income figures 
which are given cannot be said to represent an exact picture of the earning ca- 
pacity of all the lawyers in the state in any year, but I am satisfied that the pic- 
ture is sufficiently complete to be worth presenting. 
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TABLE V 


Of the lawyers whose net professional incomes in 1932 were less than in 1929: 
{ 3% ( 34) had incomes which were less by 100% or over 
7% ( 86) had incomes which were less by 75-99% 
48% | 20% (253) had incomes which were less by 50-74% 
18% (220) had incomes which were less by 35-49% 
23% (283) had incomes which were less by 20-34% 
14% (181) had incomes which were less by 10-20% 
15% (190) had incomes which were less by 10% or under 





100% (1247) 


Lest this picture seem altogether too gloomy, I hasten to add that 
whereas, as this table shows, 48% of the losers had shrinkages of 
from 35% to over 100%, nearly the same proportion of those who 
gained had gains of from 35% to over 100%, as shown by Table VI. 


TABLE VI 


Of the lawyers whose net professional incomes in 1932 were greater than in 1929: 
16% ( 98) had incomes which were greater by 100% or more 
5% ( 31) had incomes which were greater by 75-99% 
42% 11% ( 67) had incomes which were greater by 50-74% 
10% ( 62) had incomes which were greater by 35-49% 
16% (102) had incomes which were greater by 20-34% 
16% (103) had incomes which were greater by 10-20% 
26% (166) had incomes which were greater by less than 10% 


100% (626) 





But the fact remains that two-thirds of all the lawyers suffered a 
drop in income, and that, as shown by Table IV, the bulk of those 
who gained were in the low-income categories. 

We can trace the growth of the decline in the relative earning 
capacity of the lawyers from 1927 through 1932, by showing the per- 
centages of the lawyers in each of these years whose net professional 
incomes were in the categories shown in Table VII. 


TABLE VII 
Percentage of lawyers in each year having net professional incomes of: 

Under (No. of 

$2,000 $2,000 $5,000 $9,000 $15,000 Over returns 
(incl. losses)  -5,000 -9,000 -15,000 -25,000 $25,000 covered) 
1927 34.37 39.58 15.80 6.69 2.37 1.17 (1734) 
1928 35.48 38.79 14.82 6.83 2.92 1.16 (1815) 
1929 36.01 40.37 11.20 8.44 2.24 1.73 (1786) 
1930 38.71 36.58 13.35 8.08 2.20 1.07 (1955) 
1931 41.13 36. 14.31 5.65 1.88 1,02 (2069) 
1932 48.09 33.12 12.59 4.16 1.25 .78 (2090) 


It will be seen that there were no very striking differences be- 
tween the positions of the lawyers from 1927 to 1930 inclusive, al- 
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though in both 1929 and 1930 there was a perceptible drift to the low- 
est categories, balanced by some shiftings into higher categories. In 
1931, however, the drift to the left took on more serious proportions, 
and by 1932 every category of income had shrunk except the category 
of under $2,000, which stood at the highest point since 1927. 

Table VIII shows county by county the average net professional 
incomes in 1929 and 1932 respectively, and the percentage of drop 
from the 1929 level. This drop is computed by dividing the 1929 in- 
come into the difference between the 1929 and the 1932 incomes. In 
a few counties it will be observed that the 1932 average was higher 
than the 1929. The percentages of gains for these counties are shown. 


TABLE VIII 


AVERAGE NET PROFESSIONAL INCOMES OF LAWYERS IN 1929 AND 1932 
No. of Returns 


Examined for 

1929 1932 Average, 1929 Average, 1932 % Drop 
2 2 $2,726 $2,484 8.8% 
Note: Each 14 12 $2,653 $2,249 15.2% 
line repre- 13 13 $3,648 $2,132 San 

amen ‘5 4 $2,647 $1,986 4: 
a o 60 $3,880 $3,629 6.5% 
7 8 $2,411 $1,319 45.3% 
ty. I have 2 2 $3,529 $2,664 24.5% 
omitted the 5 7 $4,309 $2,006 53.4% 
names partly 17 18 $3,831 $3,244 15.3% 
cine ie tt 10 $3,073 $2,799 8.9% 
18 20 $6,720 $3,804 43.4% 
amounts, be- = 7 8 $1,969 $1,710 13.1% 
ing only av- 150 157 $5,346 $4,319 19.2% 
erages, are 20 20 $4,135 $3,109 “ae 
a a 4 5 $4,056 $2,976 26.8% 
ae pen 42 45 $4,599 $3,786 17.6% 
tive of w 8 8 ’ $2,121 41.0% 
the run of 29 31 $4,806 $3,930 18.2% 
lawyers in 33 37 $4,472 $3,590 19.7% 
any county 5 6 $3,241 $1,511 53.3% 
nae — 17 $3,463 $3,098 10.5% 
making; 4) 12 $3,798 $3,829 Gain 8% 
partly be- 9 10 $2,098 $1,761 16.0% 
cause in the 8 10 $4,048 $3,190 21.2% 
very small ¢ aa pga oo 
: ; 1,792 27.1% 
counties the 4, 27 $4,590 $3,129 31.8% 
information 7 7 $2,549 $1,666 34.6% 
might be 36 39 $5,375 $4,128 23.2% 
considered as B = yon eee aon 

Psegrensanten y 998 18.5 
Ma Rose 7 7 $3,387 $2,244 33.7% 
oe 9 10 $3,092 $2,938 4.9% 
this sort of 7 8 $3,359 $2,896 13.7% 
publication. 24 28 $3,791 $3,139 17.2% 
I shall be 29 30 $5,295 $4,086 22.8% 
16 17 $3,349 $2,873 14.2% 


glad to sup- 3 3 $1,699 $3,036 Gain 44.0% 
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TABLE VIII (Continued) 


809 874 5,526 $3,772 31.7% 

wy & 8 8 S704 $3,019 19.3% 
names to 5 7 $3,963 $2,478 37.4% 
any attor- 10 11 $4,760 $3,051 35.8% 
neys who 30 36 $4,545 $3,167 30.3% 
are inter- 5 7 $3,851 $2,728 29.1% 
3 3 $1,827 $1,639 10.2% 

ested. 8 8 $4,781 $2,951 38.2% 
8 8 $3,268 $2,736 16.2% 

15 17 $4,948 $4,381 11.4% 

7 7 $3,273 $2,487 24.0% 

63 71 $5,443 $3,554 34.7% 

8 8 $3,522 $2,608 25.9% 

50 55 $5,170 $3,520 31.9% 

9 9 $3,170 $2,180 31.2% 

14 13 $3,251 $3,355 Gain 3.1% 

18 21 $2,735 $2,719 0.5% 

4 4 $2,247 $1,544 31.2% 

10 10 $2,890 $2,102 27.2% 

27 34 $6,373 $4,054 36.3% 

6 6 $3,308 $2,291 30.7% 

12 13 $2,434 $1,520 37.8% 

7 9 $2,825 $1,830 35.2% 

4 4 $2,464 $1,879 23.7% 

28 28 $3,842 $2,928 23.7% 

5 5 $2,624 $2,620 1% 

10 11 $5,074 $3,638 28.3% 

35 36 $4,213 $3,119 25.9% 

15 13 $2,777 $2,533 8.7% 

2 3 $1,998 $1,358 32.5% 

40 46 $5,270 $3,289 37.5% 

26 27 $3,896 $3,582 8.0% 


We need to ask, of course, in appraising the profession as a vo- 
cation, whether these shrinkages in income are any greater than those 
which have occurred in other walks of life since 1929, and particu- 
larly in the other professions. It may be worth noting that from 1929 
to 1932 Wisconsin factory employment dropped 37.1%, while the an- 
nual wage payments in manufacturing dropped 59.8%.55 As the previ- 
ous tables show, the majority of the lawyers have not suffered nearly 
so severely ; and they have not, of course, with a few exceptions in 
the case of the youngest men,®* had to face the spectre of absolute 





See the analysis by O. A. Fried, Chief Statistician of the Industrial Com- 
mission, in (1933) Wisconsin Blue Book, 142. 

“When the CWA program in the University was inaugurated in November, 
1933, I wrote to some 200 young lawyers who had graduated from our law school 
during the preceding two years asking them whether or not they were in need of 
government assistance. About 35 responded that they were, but of these 35 there 
were not more than a dozen in really pressing need, and not more than two or 
three who were not busy either working for some other lawyer or on their own 
account. These two or three had graduated in June and were living at home 
while looking for work. I do not mean to belittle the very hard struggle which 
the young lawyers are having to make both ends meet, especially when they are 
married. 
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unemployment. But a comparison of the lawyers’ losses with those of 
other professions will be more closely in point. In a notable report5" 
to the Senate by the Department of Commerce on the national income 
from 1929 to 1932 it was estimated that the per capita incomes of 
professional men had dropped in 1932 by the following percentages 
of the 1929 level: lawyers, 39.9% ; engineers, 38.4% ; physicians and 
surgeons, 38.8%—all three about alike. These figures were based on 
samplings obtained from various parts of the country through ques- 
tionnaires and other sources®® and do not relate specifically to Wis- 
consin, and, as the preceding county table shows, the drop in Wiscon- 
sin in all but six of the counties was materially less than the 39.9% 
drop estimated by the Department of Commerce. Nevertheless, the 
general conclusion to be drawn from the Department’s figures, that 
the professions have suffered about equally, seems to me likely to ac- 
cord with the facts—at least in the case of the lawyers and the doc- 
tors, whose two professions are more or less similar in size, in educa- 
tional qualifications, in ethical restrictions upon soliciting business, 
and in dependence for a livelihood upon a large volume of moderate 
fees. 


(2) Incomes of Lawyers and Physicians 


If this conclusion be valid, then a comparison of the income of 
doctors and lawyers in 1930, which we are able to make from our sur- 
vey, will be of some significance in appraising the relative financial 
value of the law as a profession. We took the year 1930 because there 
exist for that year very complete figures compiled from the income 
tax returns of 2,129 doctors by a special committee of the State Medi- 
cal Society of Wisconsin.5® These 2,129 returns represent about 75 
per cent of all the physicians in the state engaged in 1930 in active 
practice (2,836). An attempt was made to examine the returns of 
the entire number, but for the same reasons which prevented us from 
analyzing all of the returns of all of the lawyers, and which I have 
explained in foot-note 54, the analysis fell short of being altogether 
complete. However, the omissions from the Medical Society’s com- 
pilation are of the same sort as the omissions from our own tax stud- 
ies ; they are not, from a statistical point of view, very serious; and I 





* Report of the Division of Economic Research, Bureau of Foreign and Do- 
mestic Commerce, Department of Commerce (entitled National Income, 1929-1932) 
Sen. Doc. 124, 73rd Cong., 2nd Sess., pp. 148, 149. 

™ Supra note 57, at 137, 244-254. 

* Report of Special Committee on the Distribution of Medical Services in 
Wisconsin (1932) 31 Wis. Medical J. (Supplement) 959. 
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think it is safe to assert that both their study and our own give a 
reasonably true picture of the professions and may validly be used for 
purposes of comparison.®° 

Table IX shows that except among the very young lawyers the 
general income level of the lawyers in 1930 was very greatly above 
that of the general medical practitioner, especially in the larger cen- 
ters. The table also shows for every locality a marked decline in the 
average income of doctors after 29 years in practice as compared with 
the increasing or relatively stable income levels of the lawyers in prac- 
tice from 29 to 39 years. 


TABLE IX 


AVERAGE NET PROFESSIONAL INCOMES OF 1,976 LAWYERS AND 2,129 PHysICIANS IN 
1930, AccorpINc To LOCALITIES AND YEARS IN PRACTICE 











In Milwaukee 
Years in Practice .......... 0-4 5-9 10-19 20-29 30-34 35-39 over 40 
ee ES tenastscececd $1,772 $43,196 $5,035 $7,846 $10,415 $8,853 $ 5,049 
438 Doctors (gen.) ....... 2,306 3,454 4,040 3,237 3,043 2,293 2,063 
69 Surgeons .......... .. 2,853 4,578 10,033 15,279 11,903 27,661 12,172 
178 Specialists .......s000- 2,927 6,040 7,813 10,306 7,456 9,180 8,814 
In communities of over 25,000 ( pt Milwaukee) 
ey ID cc cncancacente $3,849 $5,264 $6950 $6,201 $6,553 $ 5,558 
264 Doctors (gen.) 3,858 3,964 3,131 2,791 2,505 1,673 
95 Surgeons ..... one 10,258 10,725 12,888 12,762 18,709 11,785 
Ge TEND sv cccccccsce 3, 8,712 9,914 7,573 8.441 2,275 none 
In communities of 10,000 to 25,000 
SNE sesccccsecenad $1,983 $3,764 $5,218 $5495 $5,652 $4,425 $ 3,716 
98 Doctors (gen.) ....... 3,783 4,678 2,860 3,250 3,197 1,628 1,437 
OO ae none 6,668 14,195 7,191 10,969 none none 
BP GED Scccccecessas 2,849 4,597 7,293 6,718 7,126 none 9,331 
In communities of 2,000 to 10,000 
292 Lawyers ......... $3,184 $3,223 $4,286 $3,759 $4,290 $ 3,660 
275 Doctors (gen.) ...... 3,358 3,849 3,033 2,471 1,927 1,824 
70 Surgeons ........ a ’ 8,706 8,247 7,972 7,785 14,664 none 
$2 Specialists ............ ’ 5,452 6,675 6,200 11,804 7,667 6,138 
In communities of less than 2,000 
Pn RD: ci anscacccacue $1,709 $2,509 $2,946 $3,422 $2,512 $2,235 $ 2,554 
385 Doctors (gen.) ....... 2,988 3,511 3,078 2,582 1,710 2,092 1,486 
Se WD be ccccsesescs 5,892 6,583 7,352 6,729 5,499 none none 
- 8} aaeearerr none none none 10,264 none none 4,109 


It will be observed that whereas the incomes of the lawyers were 
much in excess of those of the general practitioners, the surgeons 
had a much higher income level than the lawyers, followed by the 





” A study of 140 income tax returns of lawyers and 112 of physicians filed in 
Madison in 1929 showed an average net income of $7,286 for the lawyers and 
$7,661 for the physicians. Dentists were lower (64 returns) with an average of 
$4,129, and clergymen (30) still lower with an average of $3,301. Gillin, Gifts 
to Charity, Religion, and Education Compared with Income in Two Wiscon- 
sin Counties (1932) 10 Social Forces 364. The Department of Commerce study 
on the national income (supra note 57) gave the following estimate of the per- 
capita incomes of physicians and surgeons on the one hand and lawyers on the 
other (the lawyers being the lower): 1929, $5,602 : $4,137; 1930, $5,307 : $3,897; 
1931, $4,544 : $3,161; 1932, $3,442 : $2,528. These figures, however, were based op 
samplings from various parts of the country and do not agree with our own study 
in Wisconsin; see particularly Table [X below. 
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specialists, whose incomes were also, although less markedly, higher 
than the lawyers. But the surgeons and specialists together consti- 
tuted only about a third of the total number of physicians (669 out 
of 2,129) and Table X, in which I have combined together the sur- 
geons, the specialists, and the general practitioners, shows that, tak- 
ing the medical profession as a whole, its earning capacity in 1930 
was about the same as that of the legal profession. It is true that the 
tabulation covers only the lawyers and physicians who in 1930 had 
been practicing from 10 to 29 years, the analysis made by the Medi- 


TABLE X 


1930 Net PROFESSIONAL INCOMES OF LAWYERS 10-29 Wears IN PrRAcTICE COMPARED 
Wire ALL Puysicrans 10-29 YEARS IN PRACTICE (GENERAL PRACTITIONERS, 
SuRGEONS, SPECIALISTS) 


No. of J of No. of % of 
Income Lawyers Lawyers Physicians  Physicians™ 
Less than $1,000 51 6.3 86 74 
$ 1,000- 1,500 49 6 69 6 
$ 1,500- 2,000 68 8.3 81 7 
$ 2,000- 2,500 69 8.5 103 8.9 
$ 2,500- 3,000 65 8 104 9 
$ 3,000- 3,500 60 73 82 7 
$ 3,500- 4,000 58 7.0 80 6.9 
$ 4,000- 4,500 59 71 49 43 
$ 4,500- 5,000 39 4.8 72 6.2 
$ 5,000- 6,000 70 8.6 80 6.9 
$ 6,000- 7,000 a 5.3 79 6.7 
$ 7,000- 8,000 36 a4 53 45 
$ 8,000- 9,000 29 3.5 49 43 
$ 9,000-10,000 17 2.0 33 28 
$10,000-11,000 31 3.8 26 2.2 
$11,000-12,000 15 1.9 15 1.2 
$12,000-13,000 15 19 18 1.5 
$13,000-14,000 6 P 18 1.5 
$14,000-15,000 5 6 6 5 
$15,000-16,000 6 my 4 
$16,000-17,000 3 3 8 of 
$17,000-18,000 4 4 8 7 
$18,000-19,000 2 2 6 5 
$19,000-20,000 1 P| 3 2 
Over $20,000 19 23 32 2.7 
Totals 820 100% 1165 100% 





** The Medical Society’s analysis consisted of a separate tabulation of the gen- 
eral practitioners on the one hand and the surgeons and specialists on the other. 
The tabulations were each constructed in accordance with the above table, except 
that the income classifications for the general practitioners stopped at $10,000 and 
lumped the remainder under a general heading of “over $10,000.” There were 
only ten of these general practitioners, however, in the over $10,000 group, and in 
the above table I have arbitrarily assigned two each to the five income categories 
beginning with $10,000 and ending with $15,000. The number thus arbitrarily 
treated is so small as not to throw out the table; since Table [X indicates that 
very few of the general practitioners have incomes much above $10,000, the 
allocation which I have made seems reasonably justified. In any event, a different 
allocation would not substantially change the outcome of the table. 
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cal Society going no further than that. I am inclined to think, how- 
ever, that a tabulation of the entire body of the lawyers and physi- 
cians would have reached approximately the same results because, as 
Table IX shows, after making allowances for the consistently higher 
incomes of the surgeons and the specialists, the larger earnings of the 
lawyers after 29 years in practice would about balance their smaller 
earnings in the first 9 years of practice. 

Thus I think the general conclusions may be drawn that the medi- 
cal profession and the legal profession are roughly about equal in 
earning capacity and that each has suffered about as much as the other 
since the depression, although the statistical support for the latter 
conclusion is not as strong as it is for the former. 


(3) Incomes of Lawyers According to Localities 


In addition to the statistics already shown in Table IX, we com- 
piled other, more detailed, figures showing the incomes of lawyers 
according to the size of the localities in which they practice. For this 
purpose a six-year average net professional income would be a more 
trustworthy guide than the income for a particular year. In order 
further to give as fair a picture as possible we took the period of 1927 
to 1932, inclusive, which comprises three pre-depression years and 
three post-depression years. Table XI shows the percentages of the 
lawyers in the various income groups according to their locations. 
(The figures for towns of under 2,000 were found to be defective 
and were not used.) See, however, Table IX above, which gives the 
1930 averages in these towns. 


TABLE XI 


1927-1932 AveRAGE NET PROFESSIONAL INCOME OF THOSE IN PRACTICE 6 YEARS OR 
More (In THousanps or DOoLtars) 


Less 
No. of than 

City” Lyrs. $1 $1-2 $2-3 $3-4 $4-5 $5-9 $9-15 $15-25 $25-45 $45-75 $75 

. %o % % % % % % %o % % 
Milwaukee . 728 8 19.5 19 11.5 9.8 16.2 9.5 4 1.5 5 
Over 50,000 217 4.8 14.2 18.7 17.5 9 20.2 10.7 3.4 5 ior mer er 
25 - 50,000 251 3.9 13.9 18.4 17.8 12 25.4 5.6 2.5 . eee meres 
10 - 25,000 163 2.5 17.8 17.8 18.3 10.5 23.9 8.7 satan Gesee anced 
5 - 10,000 131 4.5 22.9 20.7 18.2 12.3 16.9 i seeds Geese cdacs. cpeae 
2 - 5,000 207 5.9 20.8 26.6 19.4 9.8 15 ee addas. idéaee , daaee nance 





“The cities of over 50,000 are Kenosha, Madison, Racine. The cities of 
25,000 to 50,000 are La Crosse, Oshkosh, Sheboygan, Superior, Appleton, Eau 
Claire, Fond du Lac, Green Bay, Janesville. The cities of 10,000 to 25,000 are 
Ashland, Beloit, Manitowoc, Marinette, Stevens Point, Two Rivers, Watertown, 
Waukesha, Wausau, Wauwatosa. The cities of 5,000 to 10,000 are Antigo, Bara- 
boo, Beaver Dam, Chippewa Falls, De Pere, Fort Atkinson, Kaukauna, Menasha, 
Menomonie, Merrill, Monroe, Neenah, Oconto, Portage, Rhinelander, Rice Lake, 
Waupun, Wisconsin Rapids. The cities of 2,000 to 5,000 include Chilton, Colum- 
bus, Elkhorn, Evansville, Hartford, Hudson, Jefferson, Lake Geneva, New Rich- 
mond, Platteville, Prairie du Chien, Richland Center, River Falls, etc. 
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It will be noted at once from Table XI that the highest incomes 
were made in Milwaukee and that in no community outside of Mil- 
waukee was a six year average of over $45,000 maintained. But it 
will also be noted that the highest percentage of those averaging less 
than $1,000 was in Milwaukee, and that the combined percentage of 
those earning less than $1,000 and earning from $1,000 to $2,000 was 
higher in Milwaukee than in any other locality. In choosing a locality 
in which to practice, the lawyer who is not excessively ambitious 
would, I think, prefer that locality in which relatively the fewest 
lawyers earn very low incomes and in which relatively many earn 
more or less comfortable incomes, say from $5,000 up. Measured by 
this test, the cities of 10,000 to 25,000, 25,000 to 50,000, and over 
50,000 make a better showing than Milwaukee. Even the cities of 
2,000 to 5,000 have a lower percentage than Milwaukee in the bottom 
income groups and a considerably higher percentage in the groups 
from $3,000 to $9,000, which would represent a comfortable living 
for communities of that size. 

Another fact which may be of some interest is that there appears 
to be a somewhat greater stability of income in periods of stress in 
the smaller communities than in the larger ones. Thus a comparison 
of the income returns of lawyers in 1929 with the returns of the same 
lawyers in 1932 showed that in the cities of 5,000 to 10,000, 58 per 
cent®? suffered an income drop, and in cities of 2,000 to 5,000, 62 
per cent®’; as compared with 67 per cent®* in Milwaukee, 66 per 
cent® in the cities of over 50,000, 68 per cent ®¢ in the cities of 25,000 
to 50,000, and 71 per cent®? in the cities of 10,000 to 25,000. This re- 
sult is partly due to the fewer number of lawyers in the small com- 
munities having high incomes, but it seems to be due chiefly to the 
relative stability of the incomes of those earning up to $3,000. The 
percentages of those suffering losses in these lower income categories 
were, in the cities of 2,000 to 5,000, 37 per cent,®* and in the cities of 
5,000 to 10,000, 45 per cent,®® as compared with 60 per cent?° in 
Milwaukee, 56 per cent?! in the cities of over 50,000, 53 per cent?? in 





"79 out of 136. 
131 out of 211. 
* 497 out of 742. 
* 146 out of 220. 
169 out cf 249. 
* 116 out of 163. 
* 23 out of 60. 

© 27 out of 60. 

205 out of 341. 
™ 52 out of 93. 

"47 out of 89. 
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the cities of 25,000 to 50,000, and 62 per cent?® in the cities of 10,000 
to 25,000. 

A final observation regarding the differences between localities is 
that the smaller communities offer a relatively larger opportunity for 
public service. 

Thus the percentages of the lawyers in Table XI who held public 
office (district attorney, sheriff, judge, legislator, clerk of court, etc.) 
during a year or more of the six years studied were as follows: 


TABLE XII 
In Milwaukee 10.6% (77 out of 728) 
In cities of over 50,000 24 % (52 out of 217) 
In cities of 25-50,000 20.7% (52 out of 251) 
In cities of 10-25,000 22.7% (37 out of 163) 
In cities of 5-10,000 , 32 % (42 out of 131) 
In cities of 2- 5,000 28 % (58 out of 207) 


(4) Incomes of Lawyers According to Years at the Bar 


Table XIII shows the amount of earnings according to the num- 
ber of years at the bar. Here again in order to give as fair a picture 
as possible we took the six year average incomes from 1927 to 1932. 








TABLE XIII 


1927-1932 AvERAGE Net ProressionaL INCOME oF THOSE IN PRACTICE 
8 Years or More 


Years at the Bar 8-12 13-19 20-29 30-39 40-49 50 or more 

Total No. Lawyers 416 318 382 353 146 $7 

Percentages with 

Incomes of: 

Less than $1,000 46% 3% 38% 48% 116% 12.2% 
$ 1- 2,000 25.6% 143% 10.2% 144% 163% 20.9% 
$ 2- 3,000 274% 198% 16.2% 181% 171% 15.7% 
$ 3- 4,000 18.7% 16.7% 183% 13.3% 9.6% 14 % 
$ 4- 5,000 9% 148% 13.2% 58% 13 % 15.9% 
$ 5- 9,000 22.6% 214% 15.8% 15.9% 
$ 9-15,000 114% 138% 749% 5.49 
$15-25,000 3.2% 5.2% a « eee 
$25-45,000 8% 2.6% 2.2% 
$45-75,000 3% . 
ee: = «sais it 3% 1% 

Totals 100% 100% 100% 





It will be seen that from the point of view of the smallest percen- 
tage in the low income categories, and the highest percentage in the 
categories from $5,000 and over, the groups of 20-29 years at the 
bar and 30-39, make the best showing, with the group 13-19 not far 
behind. In other words, middle age and late middle age are the per- 











™ 37 out of 60. 
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iods of greatest earning capacity at the bar. Beginning with forty 
years in practice, although very high incomes are still made by a few, 
the general level begins to decline, and it declines increasingly with 
age. The same general results appear from Table IX presented above, 
giving comparisons with the doctors, in which the age groups 20-29, 
30-34, and 34-39 showed, with a few exceptions, the highest average 
incomes in 1930. 


D. RELATIONSHIP BETWEEN SCHOLARSHIP AND 
PROFESSIONAL SUCCESS 


The next phase of our survey was to ascertain what correlations, 
if any, there are between scholastic attainment at law school and suc- 
cess at the bar measured in terms of professional income.7* I need 
not point out what is at once obvious, that in endeavoring to measure 
success at the bar in terms of income alone we were leaving out of 
account such important factors as reputation and character, and the 
devotion of time that might have been spent in money-making to so- 
cial ends. We did not, however, have time to study these other fac- 
tors; we felt that they could not be studied without making personal 
inquiries from attorneys, and about attorneys, which might be mis- 
understood or resented ; and we felt also that the factors in question, 
even if they could be studied, were probably too intangible to be 
weighed statistically. We concluded, finally, that if the number of 
men embraced in the income study was sufficiently large to represent 
a fair cross-section of the state, the likelihood would be that within 
the several income classifications there would probably be roughly 
the same proportion of men distinguished by their character and 
public service. 

We took, therefore, each of the graduating classes of the Univer- 
sity of Wisconsin Law School from 1904 to 1931 inclusive, omitting 
however the years 1917 to 1920 inclusive because of the very small 
number of graduates in those years. The total number of graduates 
thus studied amounted to 600.75 Our records prior to 1904 were not 





“Professor Guy Fowlkes of the School of Education in the University of 
Wisconsin has at my request been directing a very thorough study of the com- 
parative grades received by our graduates, going back over a number of years, in 
the law school and as undergraduates in the university. Somewhat surprisingly, 
his study, which has not yet been published, reveals almost no correlation between 
the academic grades and the law school grades. The study is now being ampli- 
fied to see whether there is any correlation between law school grades and par- 
ticular undergraduate subjects such as mathematics, philosophy, logic, economics, 
languages, etc. 

“The income tax returns of 597 were studied, but 600 were included in other 
phases of the study. 
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sufficiently comparable to permit the study to be pushed back further. 
The incomes which were taken were the net professional incomes for 
the year 1932, not of course a particularly favorable year but one 
which permitted the inclusion of the largest number of men. Since 
the first graduating class taken was in 1904, the men included in the 
study ranged from 28 years at the bar down to one year. Thus we 
had a cross-section of ages, with the exception that graduates above 
the early fifties were not covered. As will be shown, the 600 men stud- 
ied also represented a fair geographical cross-section in their practice. 

In order to measure the relative attainment of these men in law 
school, we took each of the graduating classes and arranged the men 
in the order of the weighted average of their numerical grades.7® 
In classes having more than 35 men (the largest consisting of 89)7* 
we arbitrarily assigned a rank of A to the top five men and divided 
the remainder of the class equally, according to their respective stand- 
ings, into ranks of B, C, D, and E. In classes having less than 35 
men, we gave a rank of A to the top three and divided the remainder 
equally into B, C, D, and E, according to their respective standings. 
This scheme of ranking, of course, was far from perfect; a few of 
the high B’s, for example, might have been classified among the A’s; 
a few of the low D’s might have been put among the E’s and so on. 
But an arbitrary classification had to be made, and we felt that the 
one we did make would, by and large, represent fairly enough the 
relative scholastic capacity of the men. 

Having thus obtained the rankings, we found a somewhat sur- 
prising correlation between scholastic attainment and income, which, 
as I have said, was the net professional income for 1932. We divided 
the incomes into those showing a net loss ; those with some income but 
less than $2,000; those with incomes of $2,000 to $4,000; and those 
with incomes of over $4,000. Further refinements and divisions of 
the income levels proved to be without much significance for statisti- 
cal purposes because the numbers of men in the different groupings 
became too small. Tables showing the correlations on the basis of this 
fourfold division of income are as follows: 


(1) Net loss 


The percentages of those in this group rose as the scholarship 
level decreased. Thus: 





“To graduate from the Law School a student is required to maintain a 
weighted average of 77 in work totalling 74 credits. 
™ The class of 1930-31. 
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TABLE XIV 


None of the A men suffered a net loss (none out of 67) 
.7% of the B men suffered a net loss ( 1 out of 143) 
.7% ot the C men suffered a net loss ( 1 out of 136) 
.9% of the D men suffered a net loss ( 1 out of 113) 

5.1% of the E men suffered a net loss ( 7 out of 137) 


(2) Net incomes up to $2,000 


The percentages of those in this low-income group also rose as the 
scholarship level decreased. Thus: 


TABLE XV 


29.9% of the A men had net incomes up to $2,000 (20 out of 67) 
35 9% of the B men had net incomes up to $2,000 (50 out of 143) 
41.2% of the C men had net incomes up to $2,000 (56 out of 136) 
41.6% of the D men had net incomes up to $2,000 (47 out of 113) 
50.3% of the E men had net incomes up to $2,000 (69 out of 137) 


(3) Net incomes of $2,000 up to $4,000 


The percentages of the various scholastic groups in this middle 
income level were approximately equal. Thus: 


TABLE XVI 


32.8% of the A men had net incomes of $2,000-$4,000 (22 out of 67) { 
32.2% of the B men had net incomes of $2,000-$4,000 (46 out of 143) t 
32.4% of the C men had net incomes of $2,000-$4,000 (44 out of 136) 
29.2% of the D men had net incomes of $2,000-$4,000 (33 out of 113) 
29.2% of the E men had net incomes of $2,000-$4,000 (40 out of 137) 


(4) Net incomes of over $4,000 


The percentages of those in this higher-income group decreased, 
with one exception, as the scholarship level decreased. Thus: 


TABLE XVII 


37.3% of the A men had net incomes of over $4,000 (25 out of 67) 
32.2% of the B men had net incomes of over $4,000 (46 out of 143) 
25.7% of the C men had net incomes of over $4,000 (35 out of 136) 
28.3% of the D men had net incomes of over $4,000 (32 out of 113) 
15.3% of the E men had net incomes of over $4,000 (21 out of 137) 


It will be noted that there was substantially no difference between 
the C men and the D men. The D men had a slightly higher percent- 
age than the C men in this higher income group, a slightly lower per- 
centage in the previous middle-income group, and approximately 
equal percentages in the low-income and net loss groups. The D and 
C men might therefore just as well have been classified together. 
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The superiority of the A men over the B men, of the B men over 
the C’s and D’s, and of the C’s and D’s over the E’s was marked and 
consistent throughout. This superiority cannot be attributed, except 
in very small part, to geographical factors. 28.4% of the E men were 
found to be practicing in Milwaukee, and 28.3% of the A men. Out- 
side of Milwaukee the A men were found to be somewhat more heav- 
ily concentrated in the larger centers than were the other groups, but 
among these other groups the E men were the next in order in the 
larger centers, as shown by Table XVIII. 


TABLE XVIII 


PERCENTAGES OF THE MEN IN THE DIFFERENT SCHOLARSHIP GROUPS PRACTICING IN 
Towns AND CiTIES ARRANGED ACCORDING TO POPULATION 


A B Cc D E 

In Milwaukee (19) 28.3% ( 45) 31.4% ( 41) 3.4% ( 39) 33 % ( 39) 28.4% 
In cities of 
over 25, 
(not including 
Milw.) (33) 49.3% ( 4) 32.2% ( 45) 33.3% ( 32) 27.2% ( 49) 35.8% 
In cities of 
5,000 to 25,000 (6) 9 %&% ( 24) 16.8% ( 23) 17.1% ( 22) 18.6% ( 24) 17.4% 
In localities 
under 5,000 ( 9) 13.4% ( 28) 19.6% ( 26) 19.2% ( 25) 21.2% ( 25) 18.4% 

(67) 100% (143) 100% (135) 100% (118) 100% (137) 100% 


Moreover, the relative income superiority according to scholarship 
within each of the different localities was found to be fairly marked 
and consistent, as appears in Table XIX. 


TABLE XIX 


PERCENTAGES OF THE MEN IN THE DIFFERENT SCHOLARSHIP Groups HAVING 
Net PROFESSIONAL INCOMES OF OvER $4,000 


A B ¢ D E 

In Milwaukee (32%) (29%) (24%) (39%) (26%) 

6 out of 19 13 out of 45 10 out of 41 15 out of 39 =: 10 out of 39 
In cities of (39%) (35%) (38%) (25%) (20%) 
over 25,000. 13 out of 33 16 out of 46 17 out of 45 8 out of 32 10 out of 49 
(not including 
Milw.) 
In cities of _ (83%) - (46%) (26%) (32%) ( 8%) 
5,000 to 25,000 5 out of 6 11 out of 24 6 out of 23 7 out of 22 2 out of 24 
Ir. localities (33%) (21%) (27%) ( 8%) ( 4%) 
under 5,000 3 out of 9 6 out of 28 7 out ‘of 26 2 out a 25 1 out e] 25 


It will be observed from this last table that in Milwaukee the D 
men made the best showing. This is probably because there happened 
to be among the D group in Milwaukee a relatively smaller proportion 
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of very young men than in any of the other groups.’® The statistics 
indicated that outside of Milwaukee there was no significant differ- 
ence in the age assortment as between the different groups. 

I think we may fairly conclude from this study that there is a 
very considerable relationship between law school standings and pro- 
fessional incomes. We are, of course, dealing only with probabilities 
and cannot overlook the fact that here and there some men with 
very poor law school records will be very successful at the bar, while 
a certain number of men with very high records will not do well. 
But I think we can feel reasonably sure that our insistence in the law 
schools upon a certain minimum of scholastic attainment has a real 
justification in fact. Just where the line between passing and failing 
should be drawn, no one can say with certainty. But I feel pretty 
clear that a continuing study, somewhat along the lines sketched out 
above, of just what happens to our graduates in practice in the light 
of their law school records would materially assist the schools in 
fixing their standards from time to time. 

One final conclusion I think may be venturec. It is sometimes 
suggested that we should be lenient in keeping on in school students 
with very poor records, on the theory that they will largely go out 
into the smaller rural communities and do satisfactory work there, 
and that we must keep these communities supplied with the kind of 
men who are willing to go there. I do not believe that that is a valid 
suggestion. In the first place, a community, however small, is en- 
titled to have its work done by men with as much intellectual capacity 
as the larger centers. In the second place, the table of geographical 
distribution set forth above demonstrates that with minor variations 
relatively quite as many men in the upper scholastic ranks are willing 
to and actually do practice in the smaller communities as the men with 
the poorest records. 


E. CoNcLusION 


Many minor details of interest might be culled from our survey 
of the bar. But enough has been set forth to indicate its scope and to 
summarize its principal findings. Whatever its faults may be, and 
they are many, I am persuaded that the survey has at least cast a 
little more light than we had before in Wisconsin on the law as a 
profession and has enabled us who are engaged in making new law- 





™ The proportions of men in the respective groups who had been at the bar 
from 1 to 7 years were: of the B’s, 55%; of the E’s, 49%; of the A’s, 47%; of 
the C’s, 41%; and of the D’s, 38%, 
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yers to approach some of our problems with a little more tangible 
background then we have had. 

But more than anything I am persuaded that the sort of survey 
herein presented ought to be made currently and continuously and on 
a broader scale; and that the profession itself should undertake the 
task both for its own sake and in the public interest. That is why, 
among other reasons, I am in favor of the integration of the bar. I 
envisage the bar of the future as a strong, well knit organization, 
adequately financed by the dues of all lawyers practicing in the state, 
democratically controlled, and staffed by full time experts who under 
the direction of the bar and in co-operation with the law schools may 
study both the laws and the lawyers in operation. Without such an 
organization devoted to improving the administration of justice and 
the profession of the law, studies of the sort herewith presented, and 
others of greater worth, will be but casually noticed and soon for- 
gotten. 


APPENDIX: COUNTY TABLES 


































CALUMET 1880 1890 1900 1910 1915 1920 1925 1930 1932 1933 Base 
No. Lawyers ........ 1 1 8 8 1 1.4 1.6 2 2 2 5 
Population .......... 1 1 1.02 aa OD ecans rrr 16,632 
No. Filings, Reg. 

of gecccccese <0 seece seace 8 Mm «A 91 87 85 6 1,726.25 
Circt. Ct.: Civil .... 1 2.9 2.3 2.1 2.1 3.4 9.9 11.5 18.4 16 10 
Circt. Ct.: Crim. ... 1 4 -_ 9 14 1 2406 4606«Ci«‘( “CD 5 
Amt. Suit . ee 1 91 -26 35 65 1.3 2.64 2 3.9 45 $ 34.00 
County Ct.: Total .. 1 12 93 39 3.5 4.3 3.7 6.5 7.5 7.8 15 
No. Estates Prob. . 1 1.1 1.4 2.1 2.6 2.1 3 2.9 2.5 2.9 26 
No. Divorces ........ 1 1.1 S  peden Ge . danas 1.84 1.57 . apere 3.8 
Val. Migd. Products 1 1 a éscae dee | eee oe. teeana: -abeae $ 607,086 
No. Workers, Mfg. e6 0 8a 7 sense acees me wees | eer ees 4 
Val. Farm Property S ts 1.9 a \ See a ‘seake i wise” saged 7,102,762.00 
Ms SUS, 6 ce cases secce , rs 95 96 a sted  aneed 127 
LTE &. ko . Kenbd. wusen seebi saces 1.4 1.4 6.2 oS ae 
CHIPPEWA 
No. Lawyers ........ 1 191 1,91 91 91 96 9 191 191 #1 22 
Population ........... 1 1.6 2.1 Se. sanss Be wanes me tense cnees 15,491 
No. Filin 8, Reg. 

_ Ss on etene seen | _ 1.4 1.4 Ge. secae ‘oven 3,664.84 
Cirt. Ct.: * civil eseee 1 9 x 7 3 7 3 3 7 7 146 
Circt. Ct: ‘oom, ... § 5 4 2 5 2 1.4 8.7 6.8 6.2 13 
Amt. Suit , «aera 1 1.9 2.1 1.6 1.6 18 1.1 a7 1.2 11 $ 47.0 
County Ct.: Civil! ey eae ee 96 1.2 1.3 2.1 1.7 154.17 
ae Ce. os deess Vande sebee 8 senes % 13 6 2 5.8 37.5 
No. Divorces ........ 1.91 5 4 1.7 1.9 2.7 De duane saan 7.33 
Munic. Ct.: Civil 1.91 17 15 1 ap bent 4 ecnch Ceeee seade 102.09 
Munic. Ct.: Crim. . .. 1.91 28 .25 ie 0 hecas "aeaee cone . ends 208.4 
Val. Mfgd. Products 1 7.8 .  eéens “aenes | eres eae $ 901,581.00 
No. Workers, Mfg. . .. ..--- el * sii “emend Fee  égaad. “sabes 1,227.27 
Val. Farm Property 1 1.9 2.7 i. / itsec Se- sesae Oe: kesvs hawks $ 3,058,664.00 
Amt. Farm Mtges. . .. 0 ..00s  ceees ae ches 3.5 3.9 SB céene secas $ 1,424,766.00 
Aant. Taherit. Tam 2c cece cccee cecee § —ceeee % 28 1.6 7 15 §$ 4,655.21 
DODGE 
No. Lawyers ....... 1 1.4 1.29 1.22 1.14 79 79 89 
Population .......... 1 39 1 S ieeaae OF. “isias Ge. Jackan  acvs 45,931 
No. ——_ Reg. 

DD escasecece 1 i 6 6 5 39 6 BH lwecee § 6,224 
a as Go wee 3 8 1 1.8 2.6 2.3 3.2 GB scseo 5.9 54 
Circt. Ct.: Crim. ... 1 1.8 6.2 7.7 2.3 1.3 3.5 D.  “amati 10.8 13 
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Space prevents the printing of the remaining county tables, but they are all 
of the same tenor as those set forth above, which represent a cross-section from 
every part of the state. I give below with respect to each of the remaining coun- 
ties the lawyer index for 1933, followed by the population index for 1930. 


Adams .66: 1.18; Ashland 2.33: 14; Barron 1.73: 4.88; Bayfield 2.33: 26.6; 
Brown 2.4: 2.06; Buffalo 1.3: .99; Burnett 1.5: 3.3; Clark .86: 3.2; Columbia 


1.1: 1.1; Crawford .53: 1.07; Door .89: 1.56; Dunn .67: 1.6; Florence 4: 1.4; Fond 
du Lac .74: 1.27; Forest 2.33: 11; Grant 1.19: 1.01; Green 1: 1; Green Lake .65: 
96; Iowa .56: .85; Iron 1.4: 1.5; Jackson .55: 1.23; Jefferson 1.22: 1.2; Juneau 
56: 1.1; Kenosha 3.71: 4.66; La Crosse 1.2: 2.01; Lafayette .89: 87; Langlade 
17: 31.5; Manitowoc 1.5: 1.6; Marathon 2: 2.8; Marinette 3.67: 3.75; Marquette 
5: 1.1; Monroe 87: 1.33; Oneida 1.88: 3.2; Ozaukee 1.13: 1.1; Pepin .5: 1.19; 
Pierce .43: 1.18; Polk 1.38: 2.65; Portage .79: 1.9; Price 3: 22.01; Racine 1.94: 
2.91; Richland 1.09: 1.1; Rusk 12: 10.1; St. Croix 83: 1.34; Sawyer 2: 4.5; Sha- 
wano 4: 3.23; Taylor 1.6: 7.65; Trempeleau .78: 1.39; Vernon .86: 1.22; Vilas 7: 
10.4; Washburn .64: 3.8; Washington 1.46: 1.13; Waushara .67: 1.13; Winne- 
bago 1.48: 1.8. 


wooD (Cont’d) 1880 1890 1900 1910 1915 1920 1925 1930 1932 1933 Base 

Circ, Ct.: Civil actos “ “deeem  s4nen 1.64 1.8 1.3 2 1.1 1.1 1.1 98. 
coe, Co> Comm .... 1 a 7.5 6.5 12 17.5 38.5 17 22 62.5 2 
ee a > rr 1.88 3.2 4.4 6.1 8.1 11.4 15.1 15.4 %. 
No. Divorces ....... 1 1.8 ae 4.1 6.9 7.6 13.8 | fae 4. 
CERT cca. di. dcoes aceés cdeae  Wenke ~ebued 1.59 1 3.5 2.7 62. 
er i cs ia 86 aéced>. ences ses aah ae 1.59 88 42 81 25. 
Val. Mfgd. Prod. ... 1 3.2 a. sania’ wud Be veces arog $ 1,119,662. 
Val. Farm Prop. ... 1 2.8 5.6 ee taceecace | eee Be*« ‘data eciins $ 1,110,025. 
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AUTOMOBILE ACCIDENT LITIGATION IN WISCONSIN: 
A FACTUAL STUDY 


Ray A. Brown 


Official vital statistics reveal that in the year 1933 over 30,000 
people were killed in the United States in automobile accidents. The 
estimate is made that during the same period 850,700 persons more 
suffered non-fatal injuries from the same cause.! The state of Wis- 
consin shares of course in this toll of deaths, disablement, and suf- 
fering. The state Health Department reported for 1933, 671 fa- 
talities in the state due to the operation of motor cars, and although 
accurate statistics are not available it is probable that in the same 
year the number of non-fatal injuries arising from the same cause 
was in the vicinity of 23,000. Although there is a diversity of view as 
to what precise steps should be taken to deal with this situation, there 
is unanimity of opinion that this huge harvest of death and bodily 
suffering constitutes one of the major problems confronting the 
American people today. 

In any consideration of the automobile accident problem there are 
two distinct phases thereof which, if any one is to think clearly on the 
subject, he must keep separate. The first of these has to do with the 
problem of prevention. It goes without saying that all reasonable 
measures to secure safely constructed highways, and to exclude there- 
from the reckless, incompetent, and negligent driver should be urged 
and adopted. Unfortunately, however, it does not seem at all likely 
that automobile accidents can ever, even substantially, be eliminated. 
As long as motor vehicles, capable of speeds up to 100 miles an hour, 
are operated in large numbers on our streets and highways by people 
possessing all of the unfortunate frailities of human nature, automo- 





*See Annual Statistical Report of the National Safety Council (1934); “The 
Great American Gamble” published by The Traveller’s Insurance Co. (1934). 

* This estimate was arrived at by two methods, and is necessarily only ap- 
proximate as no state wide statistics are kept of non-fatal automobiles accidents. 
The National Safety Council, a nation-wide organization with headquarters in 
Chicago, estimates from its past experience in gathering data that for every fatal 
injury in an automobile accident there are 35 non-fatal ones. This ratio was then 
applied to the number of known automobile fatalities in the state. Reports were 
also received from the leading insurance companies writing automobile liability in- 
surance in the state, of the number of cars insured by them, and the number of 
claims for personal injury filed in a given year. The ratio thus secured was ap- 
plied to the total number of cars registered in the state, 676,221, with a result that 
checked approximately with the figures obtained by using the fatal-non-fatal 
ratio of the National Safety Council. 
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bile accidents are bound to happen, and in them people be killed and 
injured. Thus we have the second phase of the problem, that of furn- 
ishing compensation to those, who, in automobile accidents are them- 
selves injured, or who are deprived of support by the death in such 
accidents of those upon whom they are dependent. In this part of the 
subject there is in the first place the matter of the substantive rules, 
by which is determined the question of the incidence of the suffered 
loss, whether upon the injured person, upon some other individual 
who may be said to have caused the loss, or possibly upon the general 
public through some system of direct or indirect insurance. Secondly, 
is the matter of the tribunal by which these substantive rules are ap- 
plied in the individual cases that arise under them. And lastly, is the 
matter of securing to the successful claimant for compensation the 
actual payment of the award, to which it has been determined he is 
entitled. At the present all these matters are determined according to 
the ordinary and customary course of the common law. Liability for 
suffered injuries depends on the proof of fault, wherein the concepts 
of negligence, contributory negligence, and assumption of risk play 
their respective roles. The tribunal for administering these rules is 
the common-law court and jury, and for the collection of possible 
judgments the successful claimant relies upon the process of execu- 
tion against the property of the defendant. While insurance is widely 
used, such insurance is, in legal theory at least, not of the injured per- 
son, but of the automobile driver against liability, and even then is, 
with the exception of Massachusetts, voluntary in the United States.® 

It must be admitted that in many quarters profound dissatisfac- 
tion exists with the present methods of handling automobile accident 
claims. Impressive authority has declared that the present common- 
law procedures are uncertain, expensive, dilatory, and a constant 
temptation to fraud and perjury. Perhaps a more serious objection 





*In several states automobiles operated by hire are required to carry liability 
insurance. See Wis. Stat. (1933) §194.41. 

*See Chapter II, Report of the Committee to Study Compensation for Auto- 
mobile Accidents to Columbia University Council for Research in the i 
Sciences (1932). See page 32: “It is fair to conclude that in a great many motor 
vehicles accident cases it is impossible to fix the blame according to the facts, and 
that in personal injury cases it is almost always impossible to fix the damages ac- 
curately. The result of a jury trial in the ordinary automobile accident case is 
largely a matter of chance. To a great extent, the verdict and the amount of 
damages depend upon who secured the best or the worst witnesses, on who has the 
best lawyer, on the personal prejudices of the jurors, on the so called ‘breaks of the 
trial,’ and on the intangible human elements; they do not depend on a scientific 
ascertainment of the facts.” 

See the report to the Massachusetts Legislature of the Special Commission to 
Study Compulsory Motor Vehicle Liability Insurance and Related Matters (No. 
3, 1930) 15 Mass. L. Q. at 89: “To a committee composed principally of men 
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arises from the fact that less than one-third of the owners and op- 
erators of private automobiles on the highways are financially able to 
pay substantial damages in case of accidents causing death or severe 
personal injuries. Less than thirty-three.per cent of the private cars 
in Wisconsin carry public liability insurance ;5 and certainly most law- 
yers will agree with the conclusion of the Columbia University Com- 
mittee above referred to, that “the person injured by an uninsured 
motorist has a very slight chance of recovering any damages.”® 

To deal with the claimed defects in the present situation several 
proposals have been made. The first of these is a requirement that 
all owners of automobiles driven on the public highways carry lia- 
bility insurance. This is now the law in Massachusetts and there are 
those who would favor its extension elsewhere. Another partial rem- 
edy for the present evils consists of the so-called financial responsi- 
bility laws, the purpose of which is to exclude from the highways 
those persons who have been shown by a criminal conviction to have 
been careless or lawless drivers, or who in civil actions have not paid 
judgments against them for damages due to the negligent operation 
of their cars. Such a statute now exists in Wisconsin? and a more 
drastic one has the backing of the Wisconsin State Bar Associa- 
tion. A third proposal has to do with reforms in our judicial proced- 
ure, designed to take the elements of uncertainty and chance out of 
the proceedings so as to make them as far as possible something less 
of a game and something more of an exact and scientific ascertain- 
ment of fact. It has been recommended that at any time after the 
happening of an accident each party on application of the adversary 
be compelled to furnish the names of his probable witnesses, and also 
that even before action commenced such witnesses be subject to an 





who are not lawyers, it seems unnecessarily dilatory and expensive for everybody 
to encourage and invite claimants to make use of the opportunity to claim a jury 
trial which will require at the public expense, a $12,000 judge and twelve jurors at 
$6 a day, each to be chosen from a larger number of jurors also at $6 a day 
a piece, in order to determine whether somebody is entitled to a small sum of 
money for injuries from an automobile, about half of which is likely to go to the 
person’s lawyer, in many cases, if the decision is in his favor. 

“Tt seems to us that the business men, the insurance rate payers and the gen- 
eral taxpayers of Massachusetts may well ask the Legislature to provide every 
reasonable method by which these cases may be disposed of without so ex- 
pensive and slow and cumbersome a proceeding.” 

See also Motor Tort Cases and Jury Trial (1933) 16 J. Am. Jud. Soc. 167. 

* Letter of May 21, 1934 from National Bureau of Casualty and Surety Un- 
derwriters, New York City. 

*See Report of Committee to Study Compensation for Automobile Accidents, 
supra note 4, at 75. 

"Wis. Stat. (1933) §85.08. 

*See Proc. St. Bar Ass’n of Wis. (1934) 208 et seg. This proposed new statute 
is one drafted and promulgated by the American Automobile Association. 
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adverse examination, the results thereof not to be directly admissible 
at the trial but only by way of impeachment and for purpose of dis- 
covery. Another proposal is for the appointment by the court of 
official expert medical witnesses to supplement but not supersede the 
medical experts hired by and partisan to each of the parties to the 
controversy.® It has also been proposed that express provision he 
made for the informal settlement under judicial auspices of automo- 
bile accident claims as a method of expediting and rendering less cost- 
ly the settlement of such controversies.1° The most drastic proposal, 
however, is that of the Columbia Committee to Study Compensation 
for Automobile Accidents.!! This proposal is patterned in general on 
the Workmen’s Compensation Laws. Instead of the present law by 
which liability for injury suffered is determined according to the de- 
grees of fault of the respective parties, the owner of a car would be 
responsible for all injuries due to its operation with his consent 
whether with or without his fault. Instead of the assessment of 
damages by a jury recovery would be in accord with a definite scale 
prescribed by statute, varying in accordance with the severity of the 
injury and the earning capacity of the injured person. The law in- 
stead of being administered by the regular court of justice would be 
administered by a commission, perhaps by the existing industrial com- 
mission.!2 

Because of the dissatisfaction with the present situation, and the 
extreme likelihood that some measures would be proposed in the 1935 
session of the Wisconsin legislature to deal with the matter, the law 
school of the University of Wisconsin determined to investigate—in- 
sofar as the means were available—the problem as it exists in this 
state. 

Certain general conclusions of the Columbia study seem applicable 
to the Wisconsin situation. The investigators who gathered the ma- 
terial for that report personally investigated 8,849 cases of injuries 
and deaths occuring in automobile accidents, in rural and urban dis- 








*See the Report of the Committee of the Wisconsin State Bar Association on 
Automobile Accident Cases (1932) at 7-13. See also Report of the Commission 
on the Administration of Justice in New York (1934) 311-342. 

* See Report of Special Commission to Study Compulsory Motor Vehicle Lia- 
bility Insurance, supra note 4, at 95. 

™ See supra note 4. For briefer discussion of this report see Ballantine, Com- 
pensation for Automobile Accidents (1932) 18 A. B. A. J. 221; Smith, Tilly, Dow- 
ling, Compensation for Automobile Accidents; a Symposium (1932) 32 Col. L. 
Rev. 785. See also French, The Automobile Compensation Plan (1933). 

“In a proposal put before the Conference of Delegates of the American Bar 
Association in Milwaukee in August, 1934, it was suggested that the compensation 
features of the law be retained, but that administration be by the court instead of 
by the commission. 
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tricts, in six widely scattered states. From these investigations the 
following conclusions were drawn: (1) If the operator of the car 
causing the injury is not insured, the injured person stands but little 
chance of recovering damages. (2) If the operator of the car causing 
the injury does carry insurance, then, (a) if the injuries received are 
slight, the damages will likely be paid promptly and adequately, but 
(b) if the injuries are serious, then long delay will usually result and 
often the amount actually received by the injured party will be insuff- 
cient to compensate him for his injuries.1* These conclusions seem 
acceptable in the light of the impressions commonly held by lawyers 
engaged in automobile accident litigation. With this as a basis, the 
Columbia committee without the same careful factual study made two 
assumptions: first, that the common law rules of liablity and pro- 
cedure were unsatisfactory, causing expense, delay, and uncertainty ; 
second, that the system of workmen’s compensation now administered 
by commissions in industrial accident cases was much preferable. Ac- 
cordingly they recommended that the latter system be applied in 
automobile personal injury cases. 

It was with these latter assumptions and conclusions that the Wis- 
consin study dealt. Accordingly, a study was made of the court 
records in eighteen Wisconsin counties,!* for the purpose of ascer- 
taining such matters as: the number of automobile cases filed and 
litigated in the different courts in a given period of time; the results 
of the litigation whether in favor of the plaintiff or defendant; the 
amount of recovery ; the length of time required to dispose of a case, 
and so forth. Interviews were also had with attorneys who as re- 
presentatives of claimants or as defendants had experience in auto- 
mobile accident litigation. An exhaustive study was also made of 
the claim files of several of the large insurance companies writing 
automobile liability insurance in Wisconsin and of the operation of 





* See Chapter IV, Report of Committee to Study Compensation for Automo- 
bile Accidents, supra note 4. 

“These counties were as follows: Ashland, Brown, Dane, Douglas, Dunn, 
Eau Claire, Fond du Lac, Kenosha, La Crosse, Manitowoc, Marathon, Marinette, 
Milwaukee, Outagamie, Racine, Rock, Walworth, Winnebago. The courts studied 
were in each case the circuit court, except in Dane, Douglas, and Outagamie 
counties, where the superior cr municipal courts were also included due to the 
large volume of automobile accident cases handled in such courts. These coun- 
ties are scattered through all sections of the state. Milwaukee County contains 
the city of Milwaukee with a population of 578,249. The other counties are fairly 
representative of the rural or smaller urban population of the state. 
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the present financial responsibility law in this state. It is the purpose 
of this article to present some of the results of this study.15 

The first item of the study had to do with the total number of 
automobile personal injury cases‘ filed in the several courts studied 
and the proportion of such cases to the aggregate of all cases filed. In 
Milwaukee County the period considered was the year between 
July 1, 1929, and June 30, 1930.17 In the other counties two years 
were considered, 1929-1930, and 1932-1933. 


TABLE I 
PROPORTION OF AUTOMOBILE PERSONAL INJURY CASES TO TOTAL NUMBER OF 
Cases FILep 
Percent of 
Automobile 
Total Automobile Personal 
Number Personal Injury Cases 
of Cases Injury to Total 
Filed Cases Cases 
Milwaukee County 6,887 654 9.5% 
Seventeen Selected Counties’ 14,270 969 6.8% 


* There was a wide variation in the various counties in the proportion of auto- 
mobile personal injury cases to the total number of cases filed. In Douglas County 
18.4% of all cases filed were automobile cases; in Rock County, 17%; in Wal- 
worth County, 21.7%. On the other hand in Brown County only 3.45% of all 
cases filed were automobile cases; in Eau Claire County, 4.25%; and in La 
Crosse County, 5%. 


As is shown by Table I, the rather general assumption that auto- 
mobile personal injury cases are responsible for much of the over- 
crowding in our courts can hardly be said to be true in Wisconsin. 
Of all civil cases filed, many of course being mere collection and rou- 
tine matters never likely to go to trial, automobile personal injury 
claims amounted in Milwaukee County to less than ten per cent of 
the aggregate and in the other counties to less than seven per cent. 
As will be noticed, however, for some reason not disclosed there was 
considerable variation among the different counties. 





“The study of the insurance records and of the operation of the financial 
responsibility laws was under the guidance of Professor Nathan Feinsinger of the 
Law School and is presented separately by him, post. 

**Only those suits in which claims for personal injury were made were in- 
cluded in this study for the reason that it is only for that type of case that com- 
pulsory insurance and a compensation plan have been proposed. Also time and 
money were not available for the school to make a more extended study than it 
did. 

™ Because of the congestion in the courts of Milwaukee County this was 
the latest period within which a case could have been filed with much likelihood 
of its being disposed of at the time of the study, which was in the winter of 
1933-34. 








176 WISCONSIN LAW REVIEW 


If, however, compulsory liability insurance should be adopted in 
Wisconsin with the effect of providing a responsible defendant for 
the injured party to sue in every case, a great increase in the number 
of automobile personal injury cases wil) surely follow. In the Super- 
ior Courts of Massachusetts in the five month period after compul- 
sory insurance became effective the number of motor vehicle accident 
claims was 7,294, as compared to 3,204 for the same period in the 
year previous, an increase of over 127 per cent. In the first complete 
year after the act became effective there were filed in the superior 
courts of the state 9,000 more jury cases than in the year preceding 
the act.1* There is no reason to suppose that the results in Wisconsin 
will be different. 

On another matter the study furnished statistical verification, 
namely that the great proportion of automobile accident claims are 
voluntarily settled by the parties, and are not tried to a verdict. 


TABLE II 


ProporTION OF CASES TRIED TO VERDICT, CASES SETTLED BY PARTIES BEFORE 
VERDICT, AND CASES OTHERWISE DisPposep OF 


Cases Cases 
Total Tried Percent Settled Percent Percent 
of all to of Before of Miscel- of 
Cases Verdict Total Verdict’ Total laneous’ Total 
Milwaukee 
County 654 66 10.1 495 75.7 93 14.2 
Seventeen 
Selected 
Counties 969 247 25.5 620 64.0 102 10.5 


* Althought figures have not been preserved, the study showed that a very 
considerable number of cases were settled by the parties during the progress of the 
trial. It is also a not infrequent practice after a verdict has been reached for 
settlements to be made in order to avoid motions for new trials, appeals, etc. 

* The great bulk of these miscellaneous cases was composed of those still pend- 
ing. In the remainder either the plaintiff was nonsuited, a demurrer sustained, a 
default judgment entered, change of venue granted, case removed to federal court, 
or the proceedings voluntarily dropped by the plaintiff. 


As seen in Table II, seventy-five per cent of the automobile cases 
filed in Milwaukee County are settled by the parties before verdict, 
amd sixty-five per cent of the cases in the seventeen other counties. 
When it is considered that many cases are settled without any suit 
commenced at all it is apparant that the actual jury trial is not, statis- 
tically speaking, a very ‘mportant element in disposing of automobile 
accident claims. It is ratier a matter of last resort, a club to force 
settlement when other means fail. It is just a little difficult to con- 





“See Report of Special Commission, etc., supra note 4, at 77. 
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tend strongly for the merits of the jury trial, when the bar itself is 
loath to submit to its arbitrament. 

The general opinion of the bar that in automobile accident cases 
the jury favors the plaintiff was borne out by the figures obtained. 


TABLE III 
VERDICTS FOR PLAINTIFF AND DEFENDANT AND ACTION OF COURT ON THE VERDICT 
Verdict 
Total Verdicts Verdict Sus- Other 
Number for Per- for Per- tained Per- Action Per- 
of Plain- cent of Defend- cent of by centof on Ver- cent of 
Cases tiff Total ant Total Court Total dict? Total 
Milwaukee 
County 66 46 69.7 20 30.3 47 71.2 19 28.8 
Seventeen 
Selected 
Counties 247 212 85.8 35 14.2 178 724 69 27.6 


*In these cases the court either granted judgment notwithstanding the verdict, 
granted a new trial, granted a new trial unless the plaintiff accepted reduced dam- 
ages, or else the parties entered into a compromise to avoid further litigation. 


In Milwaukee County nearly seventy per cent of all verdicts are 
for the plaintiff, while in the remainder of the state studied the pro- 
portion amounts to eighty-five per cent. The remark of one attorney 
that the jury is not much more than a body to estimate the damages 
seems to have considerable justification. Certain lawyers customarily 
representing insurance company defendants were inclined to regard 
the statute which permits the insurer to be joined as a party co-de- 
fendants as a practical guaranty of a verdict for the plaintiff, though 











TABLE IV 
AMOUNTS OF VERDICTS 
Seventeen 
Milwaukee County’ Selected Counties’ 
Total number of verdicts 
awarding damages 46 200 
$1-$99. Number of Cases 20..0.......ccccccsessesesee 1 4 
| Fee 2.2% 2.0% 
$100-$499. Number of Cases ............cccsesee 3 55 
og ee 5 27.5% 
$500-$999. Number of Cases 7 35 
ft eee , 17.5% 
$1000-$4999. Number of Cases ...........:c00 26 76 
Percent of Total 56.5% 38.0% 
$5000-$9999. Number of Cases ..........c00-e0 6 23 
SPINE GE THI osesccinssccescnstcossscncs 13.0% 11.5% 
$10,000 and over. Number of cases ........... 3 7 
IE, GE ITO esinenitnsessscsnssssasensss » 6.5% 3.5% 


* Approximate median verdict, $3,000; 47.83% of all verdicts were for $3,000 
or more, 52.17% were for less than $3,000. 

* Approximate median verdict, $1,000; 53% of all verdicts were for $1,000 or 
more, 47% were for less than $1,000. 
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it was recognized that the statute is not entirely responsible for such 
result, since a clever lawyer can usually bring before the jury the 
fact of an insurance company defending the case. 

The opinion of the Milwaukee Bar that the juries in that county 
are quite generous in their verdicts is shown by Table IV below. In 
Milwaukee County the average verdict for the plaintiff is $3,000, 
while in the remainder of the state studied but $1,000. 

One of the chief indictments against the jury trial is the alleged 
delay in bringing a case to a conclusion. Table V, “A” and “B”, pre- 
sents the record in this respect.1® 

As is seen by this table a great discrepancy exists in this respect 
between Milwaukee County and the seventeen typical counties studied. 
In Milwaukee County the average time required to dispose of a case 
through the medium of a trial was two years and eight months. 
Further study of Table V-“A” will show, however, that this uncon- 
scionably long delay is due almost entirely to the congestion of the 
court calendar in that county, where it took on the average one and a 
third years to get a case on for trial after it had been duly noticed.?° 
In the seventeen other counties the case is much more favorable for 
the judicial method of trying automobile controversies. There the 
average time required to dispose of a case was thirteen months, and 
six months of this time was due to the delay between the accident 
and the commencement of the suit. This cannot of course be charged 
against the courts, and in itself probably should not generally be con- 
demned. In many cases the injured party requires some time to re- 
cover from his injuries, and it seems proper also that a reasonable 
time be allowed for attempted settlement without litigation. In the 
state at large therefore it seems that the charge of delayed justice in 
the trial before the courts of automobile accident cases is not a very 
serious one. 

Turning for a moment from statistics to the opinions gathered 
from practicing lawyers and judges. The majority of these inter- 
viewed were inclined to give to the jury trial their half hearted ap- 
proval. It was “pretty good,” “better at any rate than anything else 
we can think of.” A small minority however were sharply critical. 
It was a mere guess, a game, a gamble. Many commented on the wide 





* These figures were gathered on the basis of cases actually called for trial 
whether or not a verdict was finally reached. The rendition of a verdict has little 
or no effect on the time actually consumed. 

* There is hope that the creation of a new circuit judgeship in Milwaukee 
County, and the increase of the jurisdiction of the Civil Court, an inferior court 
of the county, to $5,000 will relieve some of this congestion. See Proc. Wis. Bar 
Ass’n (1934) 216. 
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A. Milwai 
‘ 1 
Accident to Final Re- 2 
corded Action on the Accident to Service of Summons to 
Cace, Summons. Trial. 
Per cent Per cent F 
Number of | of Cases Number of | of Cases Number of| c 
, Cases in falling Cases in falling Cases in /f 
Period of Each Re- | within each | Each Re- | within each} Each Re- |v 
Time in spective Respective | spective Respective | spective I 
Days eriod of Period of Period of Period of eriod of | 1 
ime Time Time Time ime y | 
_  aaaee Stee 14 13.86 x 
 - 2a aoe“ bee 17 16.83 21 
2 et rr ares 20 19.81 8 
——. 2.  ~eumne E . wees 12 11.88 3 
200- 249 1 a] 6 5.94 2 
250- 299 6 5.94 7 6.93 5 
| = aes eee 5 4.95 3 
350- 399 1 9 2 1.98 2 
400- 499 2 1,98 5 4.95 4 
500- 599 3 oe 2. oe 2 eeems 4 
600- 699 8 7.92 1 9 1 
700- 799 8 7.92 8 a BRP 
800- 899 15 14.85 2 1.98 1 
900- 999 19 18.81 1 9 3 
1000-1999 38 37.62 1 9 1 
Total No. of 
cases where 
data secured? 101 100.0 101 100.0 88 
B. Seventeen S 
0- 49 1 34 56 18.98 84 
50- 99 15 5.07 71 24.07 45 
100- 149 24 8.11 55 18.64 24 
150- 199 29 9.80 33 11.18 8 
200- 249 3%6 12.16 21 7.12 6 
250- 299 34 11.48 15 5.09 a 
300- 349 23 7.78 10 3.40 1 
350- 399 22 7.43 6  —_— ae 
400- 499 35 11.82 8 2.71 on 
500- 599 19 6.42 3 ae) © ED dmene 
600- 699 17 5.74 8 a for 
700- 799 19 6.42 7 2.37 a 
800- 899 9 3.04 1 ae if chums 
900- 999 3 1,01 1 an 8 ewaee 
1000-1999 10 3.38 .. 2 smn ° 2 enon 
Total No. of 
cases where 
data secured? 296 100.0 295 100.0 172 























1 The discrepancies in the total number of cases in each of these divisions 
is due to the failure of the record to show in many cases the data required. 
The approximate median and the average periods in each of these various divi- 
sions are as follows: accident to final recorded action in case, median 2 years, 
6 months, average 2 years, 8 months; accident to summons, median 5 months. 
average 8 months; summons to notice of trial, median 3 months, average 6 
months; notice of trial to trial, median 1 year, 6 months, average 1 year, 4 
months: trial to judgment, average 1 month; judgment to satisfaction, average 


2% months. 


TABLE V 
)SITION OF THE PLAINTIFF’s CLAIM IN THOSE CASES WHERE A TRIAL was Hap, To- 
DirFEREN T STEPS IN THE PROCESS OF LITIGATION 
Milwaukee County 












































































































































+ 6 
mons to Notice of | Notice of Trial to 5 Judgment to Satisfac- 
1, Trial, Trial to Judgment tion. 
Per cent Per cent Per cent Per cent 
ber of}of Cases | Number of | of Cases Number of | of Cases Number of|of Cases 
s in | falling Cases in falling Cases in | falling Cases in |falling 
| Re- — each|Each Re- —_— each | Each Re- — each | Each Re- | within each 
ive espective | spective espective | spective espective pecti R ti 
od of Period of | Period of Period. of eriod of Period of E eriod. of Periods of 
ime Time Time ime Time ‘ime Time 
34.09 1 1.09 60 78.95 52 82.54 
23.86 6 6.52 8 10.52 2 3.17 
9.09 5 5.43 2 2.63 3 4.76 
3.41 9 9.78 1 1.32 1 1.59 
2.27 + 4.35 3 3.95 2 3.17 
5.68 1 Sp 0’ aioe | ands. - eee | eee 
3.41 4 Ce 5 sac: 2 beees 1 1,59 
2.27 2 2.17 2 ae ft eee ie 
4.55 11 ie fee ee 1 1.59 
4.55 12 Co —— eee ee 1 1,59 
1.14 17 en eee ee eee ere 
cece 14 15.22 cceee cecse oscce eecee 
1.14 3 Oe eee ee i es 
3.41 1 BP . E -ccse— © cere Bo eee ee 
1,13 2 SF  § sia 2) tee 2S Gee See 
100.0 92 100.0 76 100.0 63 100.0 
snteen Selected Counties 
48.83 137 65.24 84 57.93 56 58.33 
26.16 38 18.09 39 26.90 12 12.50 
13.95 9 4.28 5 3.45 9 9.37 
4.65 9 4.28 4 2.75 6 6.25 
3.49 9 4.28 1 i | sass, > Bae 
2.33 2 96 5 3.45 6 6.25 
59 1 48 2 1,38 2 2.08 
eccece 1 48 eeese secce 3 3.12 
coces 4 1.91 3 2.07 1 1.05 
ace Eaten elt 1 69 estes see 
ee en, eo 1 9 ones ese 
a ome mee mee fe, Bee 1 1.05 
100.0 210 100.0 145 100.0 96 100.0 
livisions 2 The discrepancies in the total number of cases in each of these divisions is 
equired. due to the failure of the record to show in many cases the data required. The 
us divi- approximate median and average periods in each of these various divisions are 
2 years, as follows: accident to final recorded action in the case, median 11 months, 
months. average 13 months; accident to summons, median 4 months, average 6 months; 
erage 6 summons to notice of trial median 1% months, average 244 months; notice of 
year, 4 trial to trial, median 1% months, average months; trial to judgment or 
average other final disposition of case, median less than 50 days, average 2% months; 


judgment to satisfaction, median less than 50 days, average 2% months. 
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difference between juries not only in the same locality, but even be- 
tween different juries in the same county. It was believed that if 
commissioners would exercise more care in the selection of better in- 
formed and better educated jurors that considerable of the difficulty 
and uncertainty of jury trial would be obviated. Attention was drawn 
to the fact that today the average juryman is well acquainted with 
motor cars and their operation, and thus able to understand the fact 
situation presented in the case before him. Nevertheless the question 
of liability in the cases was much more difficult than that of the as- 
sessment of damages, due principally to the uncertain and involved 
state of the law in the former matter, and the necessarily complicated 
and technical instructions of the judge. In the matter of ascertain- 
ment of damages the opinion was commonly expressed that jurors 
were better qualified than the judge himself, largely because they 
were drawn from all walks of life, circulated among all types of 
people and so could tell better than could the judge what the proper 
measure of recovery should be. On one thing there was common 
agreement. Medical testimony was a weak spot in automobile cases. 
The doctors for the plaintiff—supposedly scientific and expert men— 
will always testify concerning the horrible extent of the injury; and 
then the doctors for the defendant—also supposedly scientific and ex- 
pert—will testify just the opposite. It is said that one medical wit- 
ness, who in a certain city of the state has testified in numerous cases 
for the insurance companies, has never yet found a permanent in- 
jury. 

It was admitted that juries were inclined to favor the plaintiff, and 
that they were influenced largely by appeals to their prejudices and 
sympathies. It was said that too often the vital point in the case was 
missed, and the verdict made to turn on such non-essential matters as 
the conduct of the attorneys, and the possible triumph of a witness in 
a verbal tilt with an attorney. This however cannot be laid entirely at 
the door of the jury room. “Why blame an untrained jury for yield- 
ing to passion or prejudice and excuse an educated lawyer for fan- 
ning it.”?1 Nevertheless it must be recognized that as long as the 
compensation of attorneys depends on the results they obtain from 
the trial of the causes, and as long as all opportunity for gaining suc- 
cessful verdicts lies along the line of such appeals, it is a little naive 
to expect that they will not form an incidental feature of most jury 
trials. 





“See Jackson, Trial Practice in Accident Litigation (1930) 15 Corn. L. Q. 
194, 197. 
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The more important feature of automobile accident litigation is 
not however the trial of cases but their settlement by the parties and 
their attorneys. The latter method disposes of between two-thirds and 
three-fourths of all the cases filed in court. As might be expected, 
the amounts of the settlements, avowedly based on a compromise run 
smaller than do the amounts of the verdicts. 


TABLE VI 


AmouNT OF SETTLEMENTS 
Seventeen 
Milwaukee County’ Selected Counties’ 


Total of Settlements 495 
$1-$99. Number of Cases 28 
Percent of Total , 5.7% 
$100-$499. Number of Cases . 7 166 
Percent of Total ; 33.5% 
$500-$999. Number of Cases 96 
Percent of Total 5 19.4% 
$1000-$4999. Number of Cases 181 
Percent of Total , 36.6% 
$5000-$9999. Number of Cases 22 
Percent of Total : 4.5% 
$10,000 and over. Number of Cases 2 
Percent of Total i 4% 


* Approximate median settlement, $1,000; 42.03% of all settlements were for 
$1,000 or more; 57.97% were for less than $1,000. 

* Approximate median settlement, $1,000; 41.41% of all settlements were for 
$1,000 or more; 58.59% were for less than $1,000. 





As was seen in Table IV, but twenty-four per cent of the verdicts 
in Milwaukee county were for less than $1,000, while fifty-eight per 
cent of the settlements were for less than that sum. In the seventeen 
other counties forty-seven per cent of the verdicts, and fifty-eight per 
cent of the settlements were for less than $1,000. One item of in- 
terest disclosed by the figures is the many settlements made for com- 
paratively nominal sums. Our studies disclosed that in Milwaukee 
County three per cent of the cases were settled for less than $100; 
ten per cent for less than $200; twenty-one per cent for less than 
$300 ; twenty-eight per cent for less than $400; and thirty-four per 
cent for under $500. The results in the other counties studied were 
substantially similar. Doubtless some of these settlements were bona 
fide attempts to fix the amount of damages actually suffered. But 
experience teaches that many of these settlements were for the pur- 
pose of disposing of what is called the “nuisance value” of weak or 
grossly exaggerated cases, brought by attorneys not with the expecta- 
tion that verdicts will be given in favor of their client, but for the 
express purpose of forcing a small settlement from a defendant, who 
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A. Milwaukee 
Accident to an ee or Other 2 
Final Disposition of the Case. Accident to Service of Sus 
‘ : Number of la “halliog Number of dbs “all 
Periods of Time | Cases in Each within each Cases in Each within eac 
Neaber of Days |e’ tine | eer eer [eae thee | eer ae 
ee ee. co es oe 61 é 18. 
50- 99 4 92 7S a 
100- 149 9 207 63 a 
150- 199 18 4.14 39 ie ry 
200- 249 27 6.22 ear ae 
"250-299 22 ” i Sans SE gees 
300- 349 23 5.30 pea Sey “a 
350- 399 2 5.07 21 i, ” $i 
400- 499 41 9.45 ee 6: 
500- 599 - 8.76 11 yaa ae 
a en nr) 9.22 8 iw 1 
700- 799 40 9.22 18 “he 
800-899 55 mae y eee. Saas 1 “a 
900- 999 26 5.99 page pat 
1000 and over 69 ae eee ee a wee 
Total No. of cS ae 
cases where 
data secured’ 434 100.0 404, 100. 
B. Seventeen Select 
0- 49 13 2.47 80 17. 
50- 99 27 5.12 112 2B. 
“100-149 59 11.20 76 “16. 
“150-199 7 14.61 50 10. 
200- 249 8.73 23 4s 
250- 299 Pa 10.63 28 5 
300- 349 7.59 21 
350- 399 51 9.68 7 ~ 3a 
400- 499 55 10.43 23 4. 
500- 599 36 6.83 9 a. 
600-699 19 3.60 24 5.1 
700- 799 13 2.47 5 “1 
800- 899 18 a ee ie 
“900- 999 9 1.71 1 ia 
1000 and over 8 1.52 1 a 
Total No. of ee 
cases where 
data secured? 527 100.0 470 100.' 














1 The discrepancies in the total number of cases in each of these divisions 
is due to the failure of the record to show in many cases the data required. The is 
approximate median and the average periods in each of these various divisions TI 
are as follows: accident to settlement or other final disposition of the case, vi 
median, 1 year, 9 months, average 1 year, 9% months; accident to service of ca 
summons, median 5 months, average 7 months; summons to notice of trial, m 
median 2 months, average 4/4 months; notice of trial to settlement or other m 
final disposition of the case, median 10% months, average 114 months. pe 
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ice of Summons Summons to Notice of Trial etiee ot Te ae ny vy BA 
ln “ialling Number of | st filing Number of _ “falling 
wena ng Per- Coed Ay Per- ae og Per- nll dy e. ee Per- 
iod of Time iod of Time iod of Time iod of Time iod of Time 
% 15.10 86 30.83 23 7.78 
ne 91 32.62 eer 11.07 
18.89 31 1.1 32 10.74 
9,65 21 7.53 20 6.71 
leis 7.92 8 2.87 16 5.37 
eae 8.91 12 4.30 14 4.70 
3.71 3 1.08 15 5.03 
5.20 5 1.79 19 6.38 
Bie “6.16 8 2.87 37 12.41 
2.72 3 1.08 26 Sa 
1.98 6 2.16 35 1.4 
4.46 1 36 23 7.72 
re 1 36 2 67 
BE 1 36 2 67 
wee arg 73 1 ey 
100.0 279 100.9 298 100.0 
teen Selected Counties 
17.02 100 47.40 82 38.32 
23.82 50 23.70 54 25.23 
16.17 22 10.43 2 12.61 
10.64 17 "si 13 6.07 
4.89 12 5.0 16 7.48 
5.96 7 3.31 12 5.61 
47 1 47 3 a. 
3.62 1 a7 3 1.40 
4.89 2 94 
mea 2 per 1 A? 
i PES fF: PN a 
1.06 1 47 1 a7 
me a Ors erik ye aR 
M Fane) ee eee eee 
100.9 211 100.0 214 100.0 

















case, median 9 months, avera 
median 4 months, average 
months, average 2% 
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¢ approximate median and the av 
visions are as follows: accident to settlement or other final disposition of the 
11% months; accident to service of summons, 


2 The discrepancies in the total number of cases in each of these divisions 
is due to the failure of the record to show in many cases the data required. 
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months; summons to notice of trial, median 2 


position of the case, median 2 months, average 4 months. 
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prefers such a course to the expense and uncertainty of a jury trial. 
Such procedures are hardly a credit to the jury trial as an institution 
or to a profession which prides itself on being a ministry of justice.*? 

The time consumed in cases where settlement was effected before 
trial was also subjected to statistical analysis. While there is no reason 
why a case could not be settled by the parties at any time after the 
issue is joined and the facts ascertained, as a matter of fact the time 
required for settlement in cases when no trial was had approaches the 
time required for a conclusion of the case where the parties sub- 
mitted their controversy to the court. 

In Milwaukee county the average time required to settle a case is 
one year and nine and a half months, and the average time to get a 
case disposed of by trial is two years and eight months. In the other 
counties studied the average time to settle a case is eleven and one- 
half months and to try the case thirteen months. Delay in the trial of 
suits also delays their voluntary settlement. In many cases settle- 
ment is not made until the approaching trial forces the attorneys 
either to settle their differences or to run the risk of the judicial en- 
counter. 

By interviews with many attorneys some information was se- 
cured concerning the methods by which settlements were arranged. 
Many of these were consummated on a plane not much higher than 
that of a horse trade. The plaintiff starts high and the defendant low, 
and gradually they arrive at a medium figure which both are willing 
to accept. If liability is clear the defendant’s counsel will seldom 
allow the case to go to trial. If there is a “fifty-fifty” chance of a 
fav able verdict for the plaintiff there is a tendency to settle for one- 
ha’ »f the actual estimated damage. It is apparent that what is gen- 
eral.. known as the “strength of the case” plays an important part: 
the possible appeal of the case to the sympathies of the jury, the 
ability of the parties and their witnesses to testify clearly and con- 
vincingly, and particularly the ability and standing of the adversary 
attorney. It was said that one insurance company habitually raises 
the amount it sets aside as its reserve for each claim filed whenever 
it appears that a certain able Wisconsin attorney appears for the 
plaintiff in the case. Certain attorneys, however, employ what may he 
called a rational and scientific method of settling automobile claims. 
One attorney in a southern Wisconsin city related that whenever his 
adversary was to his knowledge, honest, capable, and reasonable, he 
made the practice of calling him in for a conference on the case. Each 





“For further discussion of this matter see Report of Special Commission etc., 
supra note 4, at 80. 
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party laid his cards on the table. The testimony of the probable wit- 
nesses was outlined, the reports of the physicians discussed, the non- 
controversial matters eliminated and on this basis a settlement arrived 
at. This attorney suggested with considerable reason that some such 
procedure, controlled and directed by the court would lead to an ex- 
peditious and exact procedure of handling personal injury claims. 
And as is well known, certain judges now do much to arrange such 
settlements. One of these judges stated that in 1932 he settled thirty- 
five cases on the calendar before a single one went to trial and in 1933, 
twenty-five. 

With some difficulty information was gained concerning the at- 
torney’s fee generally charged. As shown by Table VIII the median 
fee is somewhere in the vicinity of twenty-five per cent of the recov- 
ery. There is not much difference in those cases where there is a 
trial and where there is not a trial. 














TABLE VIII 
ATTORNEYS’ FEES 
A. Milwaukee County 
Tried Cases Cases not Tried 
Number of Per cent of Number of Per cent of 
Per cent of At- Casesin total No. Cases in total No. 
torneys’ fees to each per- of cases each per- of cases 
total amount centage where data centage where data 
Recovered bracket secured bracket secured 
gh A ee re ee 
5-9 2 14.29 1 1.47 
ae 3 21.43 4 5.88 
TMG ‘Acktbhdenaiedds = ~~ semen 10 14.72 
ID: s<asineiibiitesiiatianiusit 5 35.71 19 27.94 
a 1 7.14 22 32.35 
30-34 21.43 8 11.76 
EY ebb ces | (UC(‘“‘CS*‘C 2 2.94 
I Siecle Gee (iat 2 2.94 
ae CC ti im ti“‘“—~‘“ 
RI ities ee ae 
TE extn 14 100.00 68 100.00 
B. Seventeen Selected Counties 
6.10 5 3.65 
1.22 5 3.65 
7.32 9 6.57 
13.42 23 16.79 
26.82 35 25.54 





26.82 
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Most cases are taken by the plaintiff’s attorney on a contingent 
basis. Some lawyers had the candor to suggest that the recovery was 
too high particuarly in cases of large verdicts, and it was suggested 
that the fee be limited by statute. Not much criticism of the activities 
of attorneys in obtaining and prosecuting cases was disclosed. Only 
in Milwaukee county was there any complaint of “ambulance chasing” 
which was there directed to the activities of so-called private in- 
surance adjusters, not lawyers, who contact injured persons and offer 
to settle their claims for them with the insurers. This is a matter 
which it would seem might be dealt with satisfactorily under the stat- 
utes relating to the unauthorized practice of law. There was also 
some complaint about the activities of insurance adjusters who ap- 
proached injured parties too soon after the accident and secured by 
improper and unethical methods improvident settlements.?% 

In conclusion of this part of the study, it is apparent that no great 
congestion occurs in our courts because of the automobile cases. Also 
outside of Milwaukee County there is no unreasonable delay in dis- 
posing of cases, and in that county the admittedly too long time con- 
sumed is due to the general failure of the courts there to handle the 
volume of business presented to them. It is, of course, impossible to 
prove objectively the comparative value of the common law jury trial 
as an instrument of justice. Nevertheless the difficulty encountered 
in the precise ascertainment of the facts in the respective cases, the 
complexity and uncertainty of the law to be applied thereto, the 
abuses admittedly existing in the use of expert medical testimony, the 
frequent employment of “surprise” witnesses, the appeals by counsel 
to the sympathies and prejudices of the jury, the bringing of fraudu- 
lent or grossly exaggerated claims, and the contingent fee system 
which in some cases grossly overcompensates the successful attorney 
at the expense of his indigent client, and in others leaves him with- 
out any reward for his meritorious services are evils in the system 
which cannot be denied. The fact that in sixty-five to seventy-five 
per cent of the cases the attorneys shun the trial of the case in pref- 
erence to voluntary settlement does not in itself recommend the sys- 
tem. The question is what should be done about it. 


In place of the present system the Columbia University Com- 
mittee?4 recommended a compensation plan to be administered by a 





*See Wis. Stat. (1933) §325.28: “In actions for damages caused by personal 
injury no statement made or writing signed by the injured person within seventy- 
two hours of the time the injury happened or accident occurred shall be received 
in evidence, unless such evidence would be admissable as part of the res gestae.” 

* See supra note 4. 
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commission, probably by the Industrial Commission. In considering 
such a proposal it should be recognized in the first place that the im- 
position of such duties on the commission would in all probability 
more than double its present amount of work. In 1930, the Indus- 
trial Commission of Wisconsin disposed of 22,514 cases under the 
Workmen’s Compensation Act.25 Of these only 15 per cent or rough- 
ly 3,200 were presented to the commission for formal action, the bal- 
ance being voluntarily settled by the parties, and merely approved 
thereafter by the commission. And of these 3,200 only 50 per cent 
were actually heard, the other half béing settled by the parties before 
the cases were called for hearing. As has been seen there occur, 
roughly speaking, in this state every year about 23,000 personal in- 
juries due to automobiles.26 There is reason to believe that the num- 
ber of these cases requiring forma! hearing will be larger than in the 
case of industrial accident claims. Most of the latter type of claims 
involve injuries covered by a statutory schedule, involving no discre- 
tion in fixing the compensation. Of the non-scheduled injuries, how- 
ever, Dr. Altmeyer reports that in recent years 80 to 90 per cent are 
given a formal hearing. As will shortly be seen, the large majority of 
automobile accident injuries are of a type not placeable within any 
definite compensation schedule, and it is therefore extremely likely 
that many more of them will require formal hearings. 

A compensation plan involves, of course, the imposition of lia- 
bility upon the owner of the car, for all injuries caused by it, whether 
or not there was fault on his part or negligence upon the part of the 
injured person.?7 This would mean that the same compensation would 
be paid for an injury to a child who unexpectedly ran into the path 
of a carefully driven car, as in the case where the driver of that car 
were drunk or willful. Under the Workmen’s Compensation Act a 
definite incentive exists upon the part of the employers to eliminate 
accidents. Not only is higher compensation given when the accident is 
due to the employer’s violation of a safety order or statute, but a poor 
accident record in a given establishment is immediately reflected in 
higher insurance rates. Whether these incentives to eliminate acci- 
dents will exist in the case of automobile drivers is hard to say. With 





*The figures in regard to the Industrial Commission are taken from the 

=" study of Arthur J. Altmeyer, The Industrial Commission of Wisconsin 
1932). 

™*See, supra p. 170. 

™ The Committee to Study Compensation for Automobile Accidents would not 
grant compensation as against the owner of the car, when the accident was due 
to its operation without his consent. Neither would compensation be given to 
those who willfully subjected themselves to the risk of the injury. 
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over one-half million auotmobiles in the state and with the number of 
accidents attributable to each car limited, it may be difficult to apply 
any effective insurance rating. The suggestion that any automobile 
compensation plan should provide higher compensation in cases of 
willful negligence, or violation of the law seems to have merit, though 
it would, of course, do away with some of the certainty which it is 
the object of a compensation plan to achieve. In general the Colum- 
bia Committee proposes that the owner of the car shall be liable for 
all injuries “caused” by his automobile. Looking at Table IX, it will 
be seen that rather difficult legal questions may arise in connection 


with the operation of such a law. 


TABLE IX 


NATURE OF ACCIDENTS 
A. Milwaukee County 






























































Nature of Accident No. of Cases 
Car hits pedestrian 208 
Collision 198 
Host-Guest 

Collision 38 

All other host-guest ..........scsssvscssssees 36 

Total — 74 
Car hits train, street car, other 

vehicle or obstruction 53 
Car hits another car while parked ...... 13 
Passenger’s claim against taxi-cab co. 9 
Miscellaneous 5 

Total 560 
B. Seventeen Selected Counties 
WINDS - <osccsnsnctinspanindanndscepiaintenaclabiabaaiaes 434 
Host-Guest 

I, > scihitesssesadateiicasnatin 123 

Car hits obstruction ..............sccsseeee 76 

Car hits obstruction 

trying to avoid collision .......... 9 

CI I SII sircccisccecccicnsccionssnsns 10 

No specifications 17 

Hits parked car 5 

Miscellaneous 6 

_ |e — 246 
I TR NN ssinaia ace echsacleccciciscecdiscinetasinrsesscsecoibiagscaitl 188 
Car hits parked car ....... 17 
Car hits obstruction .................000 15 
Passenger’s claim against taxi-cab CO. ..sscscesssssseecseeseeesees 4 
Car hits obstruction 

trying to avoid collision 3 
Miscellaneous 2 

. a 912 





In those cases wherein a moving automobile hits a parked one, or 
where it collides with a train, street car, or some other vehicle, and 
the fault is clearly not with the operator of the moving automobile, 
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Per-cent 


37.15 
35.36 


13.24 


9.46 
2.32 
1.61 
100.0 


47.59 


26.97 
20.62 
1.86 
1.64 
17 


33 
22 
100.0 
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but with the other party to the accident, should it be said in such a 
case that the moving automobile “caused” the accident? If not, do 
we not introduce the element of fault which it is our aim to eliminate ? 
There has been much difficulty in interpreting the phrase “arising out 
of and in the course of the employment” in the workmen’s compen- 
sation law.28 Let it be hoped that an automobile compensation plan 
will not prove as troublesome. One particular feature should be no- 
ticed. The study of the court records in Wisconsin disclosed that in 
Milwaukee County over 35 per cent and in the other counties over 47 
per cent of the accidents were due to collisions between two or more 
cars. These customarilly involved injuries to the drivers and occu- 
pants of each car. The Columbia Committee proposes in this situation 
that the driver of each car be required to compensate the occupants 
of his own car, and the driver of the other vehicle. 


The automobile compensation plan next proposes to substitute for 
the assessment of damages by a jury, the scale of compensation em- 
ployed in the Workmen’s Compensation Acts. The workmen’s com- 
pensation plan of the Wisconsin law is quite a complex thing. The 
basis for figuring compensation is the average yearly wage with an 
arbitrary minimum and maximum of $525 and $1,500 respectively. 
Death benefits equal four times the average annual earnings. For the 
non-fatal injuries two main classes of losses are differentiated, tem- 
porary and permanent. For the temporary loss the statute provides 
that the employer must furnish medical and hospital facilities to the 
injured man, and pay an award of 70 per cent of the average weekly 
wage during the period he is unable to work. For permanent losses or 
disabilities various subdivisions also occur. If the disability be total 
the award is for 70 per cent of the average weekly wage as long as the 
employee shall live, not to exceed however 1,000 weeks for those un- 
der 31 years and diminishing at the rate of 18 weeks of compensation 
for each year the employee exceeds 30 until a minimum of 280 weeks 
is reached. There are two classes of partial disabilities, the scheduled 
and the non-scheduled. The scheduled disabilities consist of certain 
definite injuries such as the loss of an arm at the shoulder, the loss of 
an eye, and the like. For these disabilities compensation is awarded 
for 70 per cent of the weekly wage for periods varying in proportion 
to the suffered severity of the particular disability. For example, for 
the loss of an arm at the shoulder compensation is given for 500 
weeks. For the non-scheduled disabilities the award is for such 





* See Brown, Arising out of and in the Course of the Employment (1931-32) 
7 Wis. L. Rev. 15 and 67, (1933) 8 Wis. L. Rev. 134 and 217. 
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proportion of the total disability award as the injury suffered bears 
to such disability. This is, of course, an estimate.?® 

It is feared that the application of the industrial accident compen- 
sation plan to automobile accidents will give rise to certain incon- 
gruities and dissatisfactions. Those compensated under the former 
law are in all instances wage earners whose remuneration comes 
within a fairly compact range. The person claiming compensation for 
an automobile injury may, however, be a laborer at $10 per week, a 
business executive or professional man with earnings of $100 or even 
$1,000 a week, or he may not be employed at remunerative work at 
all. The Columbia study showed that approximately one-half of those 
injured came within the latter class, that is, where children, house- 
wives, students, or permanently unemployed. It was proposed for this 
latter class that the housewife’s basic wage should be figured on the 
wage customarily paid for similar house work, while for the others the 
minimum should be assumed, that is $10.50 a week. The maximum 
of the Act would also apply to this second hypothetical group named, 
so that in no event could the basic wage exceed $30 a month. This 
would mean that the highest possible recovery for a total permanent 
disability could not exceed $21,000, outside of medical expenses, no 
matter how distressing the injury. If the injured person happened 
to be a child, a housewife, or student the possible recovery for the 
injuries suffered could not exceed $7,350, and in both cases this 
amount would be appreciably reduced for each year that the injured 
person exceeded the age of thirty. All persons not receiving wages, 
salaries, or earned profits of some nature would be brought to the 
dead level of $10.50 per week in figuring compensation. The recovery 
for scheduled disabilities may also be small. A child, university or 
high school student not earning wages would receive under the Act 
for the loss of an eye about $2,000. It should be remembered that 
the Workmen’s Compensation Law makes no award for pain or suf- 
fering, or for disfigurement, except in so far as the latter causes a 
loss of earning power. 


Another matter makes the application of the workmen’s compen- 
sation plan to automobile accidents seem doubtful. It is said that 
practically all industrial injuries of a permanent character come with- 
in the class of scheduled disabilities.2° As shown by Table X, how, 
ever, this cannot be true of the injuries occurring in automobile acci- 
dents. 





* See Wis. Stat. (1933) §§102.11, 102.42-102.59. 
*See Altmeyer, of. cit supra note 25, at 55. 
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TABLE X 


Nature oF INJURIES 
A. Milwaukee County 





















































Nature of Injury No. of Cases 
Death 63 
Fractured skull 41 
Fractured back and vertebrae 8 
TI 1151s cin canniacnisbentctnnhnnesninteheseanibenonnesseniesationss 6 
BIN SI OID ca ccccccescsccestsnensinseestennsnnsicatesosscocestoniocsceses 31 
I 5 nscsst conssnpanntstentennnbasbctinntapateabashcanaceshiatinues 38 
Fractured pelvis or hip 16 
Fractured limbs hen ‘ 64 
Fractured foot, ankle, hand or wrist sea 25 
Internal injuries 76 
Concussion of brain 32 
Mental and nervous injury 43 
Lost or impaired eyesight 28 
Lost or impaired hearing 15 
Paralysis, entire or partial 4 
Cuts and bruises 258 
Severe cranial and facial injury 190 
Strained and dislocated neck, back, or body. .............0000 137 


Strained or dislocated limbs, hands, or feet 
Strained or dislocated shoulder and hips ..............::s:s0:sssee 






































Totals 
B. Seventeen Selected Counties 
Death 78 
Fractured skull 38 
Fractured facial bones and teeth 19 
Fractured back and vertebrae 15 
I aah clinsnidindiinsniiphonsie 6 
Fractured collar bone 20 
Fractured ribs 38 
Fractured pelvis oF hip ..........cccscsscsssscsseseess 27 
ETT ET IRL Ae eR ER 107 
Fractured hands and feet ............scccseceeceseee- 21 
Amputation and paralysis of Limbs .0................cccccssesseeeesseeee 11 


Internal injuries 
Concussion of brain 
Miscarriage 
Mental and nervous injury 
Lost or impaired eyesight 
Lost or impaired hearing 
Crushed chest 
Hernia ....... 
Cuts and bruises 
Strained or dislocated back or meck ............cccssssssssseseseseseees 
Strained or dislocated limbs, hips or shoulders 
Injuries to muscles and tendons ................cccccsesssecescseseerenenees 

IDE cancsainbdendinndssaleciinbabeecntiidentiiindes 
































The examination of the records of the cases showed in fact that 
but few of the injuries suffered could come within the scheduled 
class. There are not many losses of arms, legs, or portions thereof, 
which in industrial establishments are the customary type of injury. 
These are replaced by body and head injuries for which it is difficult 





Per Cent 


5.18 
3.37 
66 
Ad 
2.55 
3.12 
1.31 
5.26 
2.05 
6.24 
2.63 
3.53 
2.30 
1.24 
33 
21.20 
15.61 
11.26 
8.63 
3.04 
100.0 


6.47 
3.15 
1.58 
1.25 
50 
1.66 
3.15 
2.24 
8.88 
1.74 
91 
3.65 
3.40 
42 
83 
1.83 
58 
66 
25 
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to give a definite amount. For the most common type of injury, cuts 
and bruises, no compensation would be given unless an actual loss 
of wages or earning power could be shown. 


From the interviews with many lawyers in the state it was evident 
that considerable animus exists against commission administration of 
law, including the administration by the Industrial Commission of the 
Workmen’s Compensation Law of the state. Some lawyers were 
frank to admit that their opposition to commission administration 
of an automobile compensation law was due to the probable effect 
thereof upon their fees. The writer is of the opinion that there is no 
ground for general complaint concerning the work of the Wisconsin 
Industrial Commission in relation to the Workmen’s Compensation 
Law. Few people cognizant with what it is doing would dream of 
replacing it by the jury system.! There are, however, difficulties in 
administering an Automobile Compensation Law that are not present 
in a Workmen’s Compensation Law. The Industrial Commission keeps 
in close contact with the industrial establishments; requires that all 
accidents be promptly reported; checks these reports, and approves 
the settlements made. Such supervision would naturally be more 
difficult in the case of over one-half million automobile owners, 
though doubtless control over the activities of the insurers could 
easily be secured. There is another trouble. The great majority of 
industrial accidents are confined within a given establishment. The 
witnesses of the accident are the other workers in the plant, and a 
local physician provided by the employer treats the injury. Accord- 
ingly in the event of a hearing it is not difficult to secure the attend- 
ance of witnesses and if necessary make an investigation of the place 
where the accident occurred. This fortunate condition will not exist 
in many automobile accidents where those involved and the witnesses 
frequently come from widely separated parts of the state and it would 
be hard to draw them together again for a hearing. Moreover there 
will not be a plant physician easily available to treat the injured party. 
The injured person must therefore be allowed to select his own doc- 
tor, thus giving rise to possible collusive claims, a danger the Colum- 
bia committee proposes to obviate by allowing the insurer to have the 
injured man examined by a physician of its own choice. 

The writer is of the opinion that on the whole, it would be unde- 
sirable at the present time to apply the compensation plan to auto- 
mobile accidents. There has been too easy an assumption that the 
cases of the industrial accident and of the automobile accident are 





™See Brown, Administration of Workmen’s Compensation (1933), 84. 
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parallel, and that what has worked out well in the first case will be as 
successful in the second. Before compensation according to a definite 
scale, and administrative adjudication be applied to automobile in- 
juries the writer believes that a careful co-operative study, building 
on what has already been done should be made by all groups informed 
and interested, by lawyers, insurers, and members of the administra- 
tive commission likely to be entrusted with the duty of administering 
the law. 

The author is, however, emphatically of the opinion that effort 
should not be spared to expedite, rationalize and make more certain 
and economical the judicial process of handling automobile accident 
claims. In 1932 the Wisconsin State Bar Association Committee on 
Automobile Accidents made several suggestions directed to this end.3? 
For some unknown reason these proposals were omitted in the last 
report of the committee. These suggestions, however, met with the 
general approval of these members of the bar of the state who were 
interviewed in respect thereto. The only objection was that they would 
add to the expense and occasion delay, considerations operating to 
the advantage of the insurer who could afford the expense and would 
welcome the delay. One judge cynically remarked that the bar would 
favor these proposals because they would add to the lawyer’s fees. 
If the proposals for adverse examination of witnesses simply mean 
an additional procedure, the state should be slow in adopting it. It is 
believed however that it would be of material assistance in bringing 
about settlements, particularly if coupled with provisions for facilitat- 
ing and regulating under official authority the process of amicable and 
informal settlement. Most cases are now voluntarily settled by the 
parties. Many times the court takes an active part in aiding these 
settlements. Unfortunately, however, such compromises do not cus- 
tomarily occur until the case approaches trial, and so the delay is 
nearly as great as if trial were actually had. 

The author tentatively makes the suggestion that at any time after 
issue joined either party be authorized to serve notice upon his adver- 
sary of a proposal for informal adjustment of the claim to take place 
under the direction of the court or of a commissioner appointed by 
and directly responsible to the court. In the event such proposal is 
accepted each party must be prepared to lay before his adversary and 
the presiding officer the testimony of his witnesses, and the testimony, 
if any, secured by adverse examination of his opponents witnesses. 
The presiding officer, if it seems expedient, should have the authority 





™See supra p. 173, note g. 
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to order that the claimant be physically examined by a physician se- 
lected by the officer. In such a way non-controversial matters can be 
eliminated, the points of controversy be brought clearly into focus, 
and the presiding officer be placed in a position to decide the case or 
suggest the amount for proper settlement. Such procedure has the 
advantage of being familiar to many of the bar, since many judges 
without express warrant of the statute now do much to bring about 
such settlements, and in Milwaukee County a conciliation branch of 
the Circuit Court is already in successful operation.** In the event 
the offer to enter into negotiations for settlement is rejected, or if ac- 
cepted, the offer of settlement fixed by the judge or commissioner is 
refused, some sanction should be available against the recalcitrant 
party, possibly that in case of an appeal to the jury he should bear the 
costs of the jury, four dollars per diem for each juror as now fixed 
by statute. 

The writer does not pretend to have carefully planned out the 
procedures that might be adopted for speeding up and rendering more 
economical and certain the present judicial process. He is, however, 
convinced that such steps must speedily be taken. If the state of Wis- 
consin should adopt compulsory liability insurance, it is certain that 
the courts will receive a flood of automobile cases. Consequently any 
consideration of that matter should—nay must—be accompanied by 
further study of the ways and means by which the courts can handle 
the new business which they inevitably will receive.®4 





See Congestion in the Milwaukee Circuit Court (1934) 9 Wis. L. Rev. 324, 
334. 

“The writer wishes to acknowledge the services rendered by the following 
members of the Wisconsin bar, who in the various communities of the state gath- 
ered the data on which this report is based: 

Ernest P. Agnew, Edward Mennes, Edward F. Person, Leonard Roraff, Jerome 
Ruttenberg, J. E. Sweeney, John Visser and Arthur Weizenegger. 











FINANCIAL RESPONSIBILITY LAWS AND COMPULSORY 
INSURANCE: THE PROBLEM IN WISCONSIN 


N. P. FEINSINGER 


A. FINANCIAL RESPONSIBILITY LAws IN GENERAL 


Financial responsibility laws are the most common legislative form 
of expression of the desire to secure increased protection to the pub- 
lic against automobile hazards through increased probability of com- 
pensation for injuries to person or property. They are also fre- 
quently designated as “automobile liability security” or “safety re- 
sponsibility” laws. At present such legislation is in force in approxi- 
mately 19 states, including Wisconsin, and in various Canadian prov- 
inces. While not uniform in their provisions, in substance they re- 
quire suspension of operator’s license and registration certificates in 
default of proof of ability to respond in damages for an unpaid 
judgment for negligent driving which has already been incurred, and/ 
or a judgment which might be incurred in the future. Thus, while 
an element of compulsory insurance is notably present, the compul- 
sion does not arise until after the accident has occurred. Therein 
lies the inherent weakness of all such laws from the angle of guaran- 
teed compensation, a weakness which is considerably overcome by 
the principle of the present Massachusetts Compulsory Insurance 
Law. 

The pattern for most financial responsibility laws now in force 
is the so-called Safety Responsibility Bill sponsored by the Ameri- 
can Automobile Association. This bill, as appears from its name, 
combines the aims of increased safety in the use of the highways and 
increased probability of compensation through requirements of pay- 
ment or proof of financial responsibility. The confusion of the aims 
of safety and compensation has resulted in much wasteful talking 
and writing either for or against particular bills. This unfortunate 
confusion is greatly increased in the Wisconsin legislation, where the 
provisions of the Safety Responsibility Bill are simply squeezed into 
the conglomerate Traffic Code,' without even the dignity of a separate 
heading. 

The Wisconsin State Bar Association at a sparsely attended ses- 
sion of its 1934 meeting voted? in favor of supplanting the present 





* Wis. Stat. (1933) c. 85. 
* 24 Wis. Bar Ass’n Rep. (1934) 247. 
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law with the Modern Motor Vehicle Safety Responsibility Act. At 
the same session an informal vote favored compulsory insurance.* 
The most radical feature in which the Model Act differs from the 
act now in force in Wisconsin is that unless and until damages re- 
sulting from a judgment for the first accident are compensated for 
in thirty days, the sanctions of the statute commence to operate, 
whereas under the present Wisconsin law, the sanctions of the sta- 
tute operate only on failure to make financial provision for future ac- 
cidents. Neither law, however, pretends to compel insurance at the 
outset, as does the Massachusetts law, but in both cases the machinery 
of the law commences to operate only on the happening of an acci- 
dent, or, more accurately, on the obtaining of a judgment of convic- 
tion or damage. 


The sponsors of the Model Act have gone on record as opposed 
to compulsory insurance, yet approve the compulsion in the Act as its 
chief motivation. Introducing the 1932 revision, are the following 
statements :5 


The American Automobile Association has repeatedly gone on record in 
opposition to Compulsory Automobile Liability Insurance as advocated in the 
United States in recent years. This opposition is based on the belief (now con- 
firmed by the experience of Massachusetts) that this and similar proposals of 
a blanket compulsory character are manifestly unfair in theory in that they 
penalize all motorists for the shortcomings of the minority; and furthermore, 
that from a practical standpoint they lack effectiveness as safety measures and 
inflate the cost of accidents to that element of the motoring public least re- 
sponsible for them, that is, the great majority of careful and law-abiding 
drivers. 

Equally inequitable and undesirable would be the proposal that the State 
enter the insurance business and compel all motorists to contribute to a State 
fund. Compulsion of any sort is not popular with the average citizen and he 
resents being compelled to purchase insurance. This is particularly true of 
farmers and the large body of other car owners who live in sparsely settled 
territories and whose use of the car and exposure to accidents is relatively 
small. 





* Patterned substantially after the American Automobile Association bill re- 
ferred to above; approved by the United States Chamber of Commerce; adopted 
by the National Conference of Street and Highway Safety in May, 1934. The 
bill appears in full, with a clear exposition of its main purposes and provisions in 
the admirable report by Mr. Gerald P. Hayes, Chairman of the Committee on 
Automobile Accident Cases, ibid. at 209-239. For a criticism of the shortcomings 
of this act, see the speech of Mr. Joseph Padway, a member of the committee, 
ibid. at 239-246. 

* Ibid. 248. The vote was 31 to 4. 

* Pamphlet issued by the A.A.A., Nov. 1932, entitled Safety-Responsibility Bill 
(1932) Revision, with an introduction by Owen B. Augspurger, Chairman, Safety- 
Responsibility Committee, American Automobile Association. (Italics mine.) 
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Contrast the following statement of one of the basic provisions of 


the Act: 


3. Suspension of the driving rights and ownership registration of all 
persons against whom a final judgment has been legally rendered and who have 
failed to satisfy such judgment. This suspension is to remain in effect not only 
until such judgment has been satisfied within reasonable amounts, but also 
until financial responsibility has been established for any future damages 
caused. By this provision a motorist will realize that he must drive carefully 
and avoid accidents lest he lose his privilege of driving by reason of inability 
to pay a judgment obtained against him. This provision obviously does not 
absolutely guarantee the payment of every final judgment, but the prospect of 
permanent expulsion from the road is such a compelling alternative that it 
will inevitably tend to secure payment of judgments and to eventually reduce 
unpaid judgments to the minimum. 


Again, speaking of the Act as a whole, it is said: 


It does not “close the door after the horse is stolen.” It requires security 
after convictions for certain offenses, even where no one has been injured in 
person. Its influence is naturally to induce an operator to provide financial 
responsibility for fear of accidents; and after a motor vehicle accident it 
furnishes a compelling motive for the payment of damages for which the op- 
erator is liable. 

The penalty imposed for delay in satisfaction of judgments will have the 
following effect: (a) It will be conducive to care on the part of motorists; 
(b) It will induce the motorist who is much exposed to the risks of the road, 
and who is dependent upon the use of an automobile for his livelihood or 
comfort, to insure voluntarily; (c) It will put teeth in judgments for damages, 
giving judgment creditors strong means to enforce their judgments—means 
that reach into the home state of a non-resident judgment debtor. 

As a whole, this measure will progressively: (a) Bar some of the worst 
motorists from the roads, (b) Increase the protection of financial responsi- 
bility, voluntarily or under compulsion, where it is most needed for the benefit 
of the public; (c) Reduce the number of judgments against the irresponsible 
driver that would be otherwise uncollectible. 


The apparently contradictory attitude of the sponsors of the 


Model Act may be explained if not justified by its limited purpose, 
as indicated in the following quotation from the same source. 





Directed primarily at the menace to person and property from a reckless 
and criminal minority, the Safety-Responsibility Bill seeks to control this 
minority. To accomplish this purpose, it sets up simple legal machinery 
whereby the State, as the unit of local government is empowered to deprive 
of the use of the highways any operator who has demonstrated that he is an 
actual or potential menace to his fellow motorists and to the public in general, 
until he furnishes protection against damage caused by his future use of the 
highways. 
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The Safety-Responsibility Bill is frankly designed to reach the small 
minority of reckless and irresponsible motor vehicle operators to whom are 
chargeable the mounting toll of loss of life and injuries to persons and prop- 
erty. The Committee concluded that it was manifestly unnecessary and un- 
fair to compel the overwhelming majority of motorists to carry insurance te 
protect the community against the damage caused by the small minority. 


The use of the terms “reckless” and “criminal” confuses the pur- 
pose of the act, which by its terms includes the merely negligent driv- 
er subjected to a judgment. The description “actual or potential 
menace” is more appropriate, but by logical construction in the light 
of the realities of motor vehicle operation and the vagaries of pro- 
cedure in personal injury claims would include many drivers sub- 
stantially although perhaps not literally outside the scope of the 
Model Act. As long as the legal test of negligence is a jury verdict 
or an admission every driver is “an actual or potential menace.” 
Moreover, it may well be doubted that there exists a single driver who 
at some moment or other in his driving experience has not “taken 
a chance” or been careless in some respect. The words and reasoning 
of the sponsors of the Model Act would lead logically to a require- 
ment that every driver insure at the outset. 


B. Present WISCONSIN “FINANCIAL RESPONSIBILITY LAw” 
(1) Legislative History 


In 1927 Wisconsin adopted a law which for the first time required 
a license to operate a motor vehicle on the state highways.* In the 
same year it was enacted that the secretary of state on recommen- 
dation of a court of record should revoke a driver’s license for vari- 
ous causes.7 In 1929, to the list of such causes was added® the entry 
of a judgment on account of negligence in the operation of an auto- 
mobile, with a provision that the license be restored upon satisfac- 
tion of such judgment. It may be noted that for two years, under 
the last mentioned provision, there existed under the Wisconsin law 





*Wis. Laws 1927, c. 205 §2 (1), creating Wis. Stat. (1927) §85.33(1), now 
§85.08(1), required a license after January 1, 1928. Since that time approximately 
1,234,000 licenses have been issued. Many of these licenses have lapsed by the 
death or disability, or cessation of driving by the licensee. It is believed that 
many persons are operating motor vehicles in Wisconsin without a license. The 
penalty set forth in §85.08(26) is a fine of $5 to $50 or imprisonment for not more 
than 30 days, or both. Penalties are rarely imposed. 

"Wis. Laws 1927, c. 205, §2(10); Wis. Stat. (1927) §85.33(10). By Wis. 
Laws 1929, c. 454, §85.33 was renumbered §85.08, under which are to be found 
all the provisions of the so-called financial responsibility law. 

* Wis. Laws 1929, c. 76, creating Wis. Stat. (1929) §85.33(10) (e). 
*“Automobile” changed to “motor vehicle” by Wis. Laws 1931, c. 62. 
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means of direct pressure on a proven careless driver to satisfy a 
judgment. This pressure disappeared when the said provision was su- 
perseded by the 1931 legislation,!° introducing the main features of 
the American Automobile Association “Safety Responsibility Bill.” 
The act, commonly called the financial responsibility law, was incor- 
porated in chapter 85 of the Statutes, entitled “Law of the Road” and 
numbered as subsections’! of section 85.08, entitled ‘Automobile 
driver’s license.” 


(2) Summary of Provisions}? 


The present Wisconsin law follows the provisions of the “Safety 
Responsibility Bill” of the American Automobile Association quite 
closely as to form, but with many differences in substance, among 
which the following are particularly to be noted: (1) It provides that 
conviction of violation of any of a multitude of minor traffic regula- 
tions shall entail suspension of operator’s license and registration cer- 
tificate, in default of proof of financial responsibility. (2) It provides 
for suspension or proof of financial responsibility immediately upon 
rendition of a judgment for damages for negligent operation of a 
motor vehicle, whether such judgment be final or not, or be paid or 
not. (3) In such cases, it provides for suspension solely for failure to 
furnish proof of financial responsibility. Where such proof is furn- 
ished, failure to satisfy the judgment does not entail suspension. And 
the suspension for failure to furnish proof of financial responsibility 
after judgment is limited to three years in any event. 

The following is an outline of the principal provisions of the 
law, references (though by section marks) being to “subsections” of 
Section 85.08 of Wisconsin Statutes, as amended to date. 

No person whose driver’s or motor vehicle license has been with- 
held, suspended or revoked whether by this State or any other State 
or Country shall be licensed to operate or drive a motor vehicle on the 
highways of the State during the period for which such withholding 
or suspension shall remain in full force and effect, or, in case of re- 
vocation, until such revocation has been in effect for one year (§1a) ; 
nor after a damage judgment for negligent driving unless proof is 
provided as defined infra (§1f). 





* Wis. Laws 1931, c. 478. 

"Following are the relevant subsections and paragraphs: §85.08(1)(a) and 
(f), (10), (11), (12), (14), (15), (16), (17), (18), (19), (20), (21), (22), (23), 
(24), (25), (26) (b), (29) (c), (30), (32), (33). 

“ Taken, with corrections by the writer, from the booklet entitled Automobile 
Liability Security Laws of the United States and Canada (5th ed. 1931) 164-170. 
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Where any person shall hereafter be convicted of or plead guilty 
to or forfeit bail given for any of the enumerated offenses, mostly 
traffic violations, such person’s operator’s license and all his motor 
vehicle registration certificates shall forthwith be suspended by the 
Secretary of State, and shall remain suspended, until he shall have 
given proof of ability to respond in damages for any liability there- 
after incurred resulting from the operation, etc., of a motor vehicle, 
in the amount of at least $5,000 for injury to one person, $10,000 
for injuries to two or more persons in any one accident, and $1,000 
for property damage in any one accident (§10a-j). 

A judgment of conviction of an offense set forth in the preceding 
paragraph shall operate at once as a suspension of license and regis- 
tration, unless proof of financial responsibility is immediately furn- 
ished ; but in any such case the judge may suspend the convicted per- 
son’s license, etc., unconditionally, for not to exceed two years, not- 
withstanding that proof of financial responsibility is furnished 
(§10k). 

Where a judgment for damages in “his operation” of a motor 
vehicle shall hereafter be rendered’ against any person, his driver’s 
license and all his registration certificates shall forthwith be sus- 
pended by the Secretary of State, upon receipt of a certified copy, 
etc., of the judgment, and shall remain suspended and shall not be 
renewed, etc., for a period of three years, unless such person gives 
proof of ability to respond in damages, for future accidents. No such 
judgment shall be stayed insofar as to stay suspension of license, etc., 
unless proof of financial responsibility is filed. Such suspension shall 
continue for three years. If the judgment be stayed, so as to excuse 
proof of financial responsibility, and is then sustained, the period of 
the stay shall be excluded in computing the three year period. If the 
judgment is reversed, the suspension shall terminate forthwith 
(§§1f, 1la-b). 

If a non-resident of the state is affected by the provisions out- 
lined in the preceding paragraph and fails to comply therewith, his 
privilege to operate or to have any motor vehicle owned by him op- 
erated in the state shall be withdrawn (§1lc). If a person convicted 
of an offense or against whom a judgment for damages is rendered, 
as above specified, is a non-resident, the Secretary of State shall trans- 
mit a certificate of the judgment of conviction or for damages to the 
motor vehicles authorities of the state or province of which he ap- 
pears to be a resident (§§10j, 11a). 





“In what courts is not specified. 
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The clerk of the court (or the court which has no clerk) in which 
a judgment of conviction or for damages is rendered must trans- 
mit a certificate thereof, and in case of conviction also a report of 
further information, to the Secretary of State, who must give notice 
to the local police, etc. ($§10j, 11a). Ff 

Proof of ability to respond in damages, as above required, may 
be given by filing with the Secretary of State: (1) a certificate of 
an insurance company authorized to do business in the State (or, in 
case of a non-resident and upon conditions specified, of a company 
authorized to do business in the state or country in which the vehicle 
is registered or the insured resides) that it has issued to the person 
specified a motor vehicle policy in form prescribed; or (2) a bond 
of a surety company approved by the Secretary of State and author- 
ized to do business in the state, or a bond of at least two individual 
sureties, each owning real estate in the state (to be scheduled in the 
bond) of a value of at least $11,000, approved by a judge of a court 
of record, etc.; or (3) evidence of deposit with the State Treasurer 
of money or collateral amounting to $11,000. Every such certificate 
of insurance must cover all motor vehicles then registered in the name 
of the insured. Additional certificates must be furnished upon the 
registration of additional motor vehicles. A policy certified or a bond 
furnished under these provisions may be terminated or canceled only 
upon 10 days notice to the Secretary of State. Additional evidence of 
financial responsibilty shall be furnished such Secretary at any time 
upon his demand ($14). 

A certificate of insurance, bond or deposit, given pursuant to 
these provisions shall be canceled or returned at any time after three 
years have elapsed since the date when furnished, provided that dur- 
ing the three years immediately preceding the person furnishing it 
has not been convicted, etc., of any of the offenses above specified 
and that no suit or judgment against him for damages, as above spe- 
cified, is then pending or outstanding and unsatisfied ; etc. (§19). 

Except as specified (§21), every motor vehicle liability policy 
issued or delivered and accepted as complying with these provisions 
must be in form approved by the Insurance Commissioner. He shall 
approve any policy which specifies the name, address, and business 
of the insured, the coverage afforded, the conditions of the policy, 
the premium charged, the policy period and the limits of liability and 
contains an agreement that the insurance thereunder is in accordance 
with and subject to all the provisions of this law. Also every such 
policy must fully comply with all other provisions of law relating to 
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such policies. The policy must, in the alternative, either designate 
the motor vehicle or vehicles to be covered and insure the person 
named and any other person using or responsible for the use of any 
such vehicle with his consent, etc., against liability as above specified, 
or insure the person named against any such liability incurred by him 
resulting from the operation of any motor vehicle except such a ve- 
hicle registered in his name. But the policy may grant any lawful 
coverage in excess of the requirements of this law and may contain 
any other agreements not contrary to the provisions of this law or 
otherwise unlawful. Liability for personal injuries and for property 
damage may be covered by separate policies (§23). 

Temporary binders and endorsements on existing policies are 
authorized, subject to the provisions of the preceding paragraph 
(§25). 

Insurance carriers are required to furnish their policy holders 
with “certificates” in accordance with this law, or to file such certifi- 
cates direct with the secretary of state, as the policyholders may re- 
quest (§24). 

Upon written request, the Secretary of State shall furnish to any 
person injured in person or property by a motor vehicle all informa- 
tion on record in his office relative to evidence of ability of any motor 
vehicle owner or operator to respond in damages (§17). And for 
$1 such Secretary shall furnish any insurance carrier or surety a 
certified copy of the operating record of any person subject to this 
law, or, if there is no such record, the Secretary shall so certify 
(§16). 

A person whose license or registration is suspended, etc., must 
forthwith surrender his license and/or registration certificates and 
number plates, subject to penalty for non-compliance (§18). 

Special provisions regulate the approval, custody and disposal of 
and proceedings for the enforcement of claims against bonds or de- 
posits furnished as proof of financial responsibility (§§14c-d, 15). 

Transfers of registration for the purpose of evading the provi- 
sions of this law are prohibited (§20). 

Penalties are provided for forging evidence of ability to respond 
in damages (§22), and for operating a motor vehicle while the op- 
erator’s license is suspended (§26b). 

In this law, “motor vehicle” includes trailers, motorcycles and 
tractors (§29c). 
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C. SuGGESTED IMPROVEMENTS 


The existing financial responsibility law contains many ambig- 
uities and loopholes through which its purpose may be and is now 
often defeated. The Attorney General has rendered opinions on 
some of the problems arising under the statute which emphasize its 
inadequacy, and many more are apparent on examination of its pro- 
visions in the light of existing practices. Following is a discussion of 
the major defects in the statute and suggested improvements. 


(1) 


Section 85.08 (1), provides that no license to drive shall be is- 
sued to: 


(a) Any person whose driver’s license or motor vehicle license 
has been withheld, suspended or revoked either by this state or 
any other state or country during the period in which such with- 
holding or suspension or revocation shall remain in full force and 
effect. [In case of revocation, this disqualification shall termi- 
nate one year after such revocation unless such revocation was 
stayed or suspended during such year in which event the period of 
any such stay or suspension shall be added to the year.]* 


The last sentence of paragraph (a) should be repealed, since it 
states a period at variance with that designated by section 85.08 (10) 
(k) and (11) (b), and tends towards confusion. The purpose of the 
paragraph is accomplished by other sections of the statutes, particu- 
larly sections 85.08 (10) (k) and (11) (a), and 85.26 (b). Section 
91 (2) and (3), which also provide for revocation for one year or 
less on conviction for violation of certain traffic laws, should likewise 
be amended by repealing the provisions therein for revocation. Any 
offense which is serious enough to involve revocation or suspension 
should be included under the offenses enumerated in section 85.10, 
discussed below. 


(2) 


The provisions of the statute regarding the obtaining of an op- 
erator’s permit, although not part of the financial responsibility law 
are closely associated therewith and require consideration. 





* Eptor’s NOTE. Throughout this issue, wherever amendment of an existing 
statute is proposed, portions to be repealed are enclosed in brackets([ ]), and new 
provisions to be inserted are printed in italics, 
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Section 85.08 (2), APPLICANTS, EXAMINATION. [In case any 
application] Every applicant for a motor vehicle operator’s license 
must pass a fair and adequate driving test to be established by 
the secretary of state before a license may be issued to him [or 
other information coming to the attention of the secretary of 
state, suggests or indicates that the applicant might be lacking in 
the qualifications necessary to entitle him to license, he may re- 
quire such applicant to undergo an examination . . . to determine 
the qualifications of the applicant]. 


It is everywhere recognized that the present requirement of an op- 
erator’s test in Wisconsin is weak in theory and ineffectual in practice. 
The proposed uniform test for all applicants meets a widespread de- 
mand and fills a serious gap in the safety laws of this state. 


(3) 


[Section 85.08 (4) License Fee. No fee shall be required for 
an operator’s license, as provided in this section, if the applicant 
for the same is a motor vehicle owner registered in this state as 
such, except when application is made after a revocation or sus- 
pension of a former license. ] 


This subsection has no real justification and should be repealed. 


(4) 


Section 85.08 (7) BEGINNER’s PERMIT TO DRIVE. [The secre- 
tary of state upon receiving from any person an application,] 
Every person wishing to learn to drive shall apply to the secre- 
tary of state, etc. 


A beginner’s permit should be mandatory, and the statute should 
clearly set forth the requirement. 


(5) 


The word “operator” should be substituted for the word “driver” 
throughout the statute. 


(6) 


Section 85.08 (8b) NonreEsIpENT; Errect oF REVOCATION OF 
HIS License. Any nonresident or other person whose driver’s 
license or right or privilege to operate a motor vehicle has been 
suspended or revoked, shall not operate a motor vehicle in this 
state under a license, permit or registration certificate issued by 
any other jurisdiction, or otherwise operate a motor vehicle in this 
state, during the period of such suspension, [or within one year 
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after the date of such revocation] and until he has complied with 

the requirements of subsection (10) and (11) of this section. 

As suggested above, the period and penalties for suspension or 
revocation should be uniform, and the consequences thereof should be 
controlled by the financial responsibility law. 


(7) 


Section 85.08 (10) provides that until proof of financial respon- 
sibility shall be given, the operator’s license and registration certifi- 
cates shall be suspended on conviction etc., “for offenses coming 
within any one of the following classes, hereafter committed.” In- 
cluded in the enumeration are violations of section 85.91(2), which 
include approximately 40 offenses, chiefly violations of the traffic 
code, many of them trifling. Conversely, they do not include some 
traffic offenses of a serious nature which should be included.'* It is 
recommended that only and all the offenses believed to be of sufficient 
importance to justify suspension and proof should be enumerated.’* 


(8) 


Section 85.08 (10) (a). Violation of any of the provisions of 
the statutes herein referred to or of the same or similar offenses 
under provisions of any city or county ordinance. . . 


The Attorney General has rendered an opinion’® to the effect that 
proceedings under city or county ordinances are not within the lang- 
uage of section 85.10 (a)-(j), hence not within the scope of the fi- 
nancial responsibility law. Local officials prefer to proceed under 
city or county ordinances, rather than under the state traffic code, 
because in the former case the fine is retained by the locality, whereas 
in the latter case the penalty would inure to the benefit of the state. 
Often the choice is the result of pressure on behalf of the person ar- 
rested, to avoid the requirement of proof. As a result, in many coun- 
ties, including Dane County, practically every traffic offender is pro- 





“For example, the most important is speeding, etc., under §85.40(1). Whether 
intentionally or otherwise, courts frequently convict a “bad” driver under 
§85.40(1), rather than under §85.08(10)(f), reckless driving, which latter section 
invokes the requirement of proof. The Attorney-General has recently rendered an 
opinion that the secretary of state has no authority to regard a conviction under 
§85.40(1) as tantamount to a conviction under §85.08(10)(f), as had been the 
practice. See Wis. State Journal St. Gov’t Service (Dec. 15, 1934) 7. 

* This would include §85.40(1), and only the following offenses: §§85.91(2) ; 
85.15(1), (2), (3) ; 85.16(3), (4), (5), (9), (10), (11); 85.18(7); 85.20(1) ; 85.24; 
85.47(1); 85.48(1); 85.49(1); 85.81. 

* 20 Ops. Att’y Gen. Wis. (1931) 931. 
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ceeded against under a city or county ordinance rather than under 
the state traffic code. The few instances in which this has not been so 
involved “repeaters,” persons who had been found guilty of serious 
traffic offenses on four or five previous occasions. Since the net re- 
sult is the virtual emasculation of the law, for no valid reason, it is 
suggested that the subsection be amended as above. 


(9) 


The term “judgment” appears in several places in the statute, con- 
noting sometimes a criminal conviction and other times a judgment 
of damages, thereby creating confusion. It is recommended that 
whenever the term is used it be accompanied by the descriptive words 
“of conviction” or “of damages” as the occasion might require. 


(10) 


Section 85.08(10)(k) CoNvicTION, SUSPENSION. . . . Sucha 
[judgment of conviction insofar as it thus acts as a] suspension 
[of any driver’s license] may be stayed by the court pending such 
appeal but only on condition that the person convicted furnish at 
once pending such appeal proof of financial responsibility as here- 
in provided. .. . 


A pending appeal seems to be the only occasion contemplated as 
justifying a stay. The Attorney General has ruled in construing the 
analogous provision of section 85.08(11)(a) that proof must be 
furnished pending appeal.17 The opinion does not refer to the seem- 
ingly contradictory language of section 85.08(11)(b), discussed be- 
low, which is recommended for repeal. The suggested modification 
of section 85.08(10)(k) eliminates unnecessary phraseology and in- 
corporates into the statute the construction of the Attorney General, 
which is believed correct, or in any event, desirable. 


(11) 


Section 85.08(10)(k) (continued) ... Such suspension shall 
continue until proof has been on file for a total of three years, not 
including lapses or interruptions of proof for any reason, and 
shall be lifted only while such proof shall be on file. Notwith- 
standing the filing of proof, the judge may at the time of convic- 
tion [may] as an additional penalty in his discretion fix a period 
not exceeding two years during which the operator's [driver’s]} 
license and [or] registration certificates of such person [or both] 
shall remain suspended [whether or not such person shall furnish 


See Wis. State Journal, St. Gov’t Service (Dec. 15, 1934) 7. 


7 
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the proof of ability to respond in damages as provided by this 
section]. 


The statute is silent as to the period of suspension on conviction. 
It has been contended that the two year maximum provision is ex- 
clusive. The provision is obviously intended as an additional penalty 
on particularly dangerous drivers who in the opinion of the judge 
should be kept off the highways for two years or less immediately 
following conviction in any event, including the furnishing of proof. 
Procedure under this provision, described as “revocation,” as con- 
trasted with the inflexible three year provision, described as “sus- 
pension,” is in practice frequently resorted to by the courts for the 
reason stated, the period being usually fixed at six months or less. 
The Attorney General has been asked for an opinion on this question. 
The statute is not satisfactory in its present form, and it is recom- 
mended that it be changed as indicated. The public should be as- 
sured that no driver convicted under section 85.08(10)(a) to (j) 
will drive without filing proof of financial responsibility, and that 
during the first three years of his permitted driving he will be finan- 
cially responsible. It is believed that the present statute does not 
and the proposed revision does clearly accomplish this result. The 
same suggestion is made below concerning suspension and proof fol- 
lowing a judgment of damages for negligent driving, section 85.08 


(11) (b). 
(12) 


Section 85.08(11) DAamacEe JUDGMENT, ETC. (a)... nor 
shall any motor vehicle be registered in his name [for a period of 
three years after the entry of such judgment] unless said person 
gives proof of his ability to respond in damages as required in 
subsection (10) of this section, for future accidents. No such 
judgment shall be stayed by appeal or otherwise insofar as it op- 
erates to cause a suspension of license or registration certificates 
unless proof of ability to respond in damages for any future ac- 
cidents is made as provided in subsection (10) of this section. ... 

(b) ConTINUANCE oF SusPENsion. [Such suspension shall 
continue for a period of three years during which time such sus- 
pension shall be lifted while said proof of ability to respond for 
damages is on file in accordance with the provisions of this sec- 
tion and the security thereby provided for is in full force and 
effect. If, however, the enforcement of such judgment should be 
stayed so as to excuse the filing of such security during any part 
of such three year period then the period of such stay shall be 
added to the three year period if such judgment is sustained. ] 
Such suspension shall continue until proof has been on file for a 
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total of three years, not including lapses or interruptions of proof 
for any reason, and shall be lifted only while such proof shall be 
on file. If any such judgment be reversed, or vacated for error 
only, the suspension shall terminate with such reversal or vacating. 
This provision is the same as that recommended in connection 


with suspension of the conviction, supra, recommendation 10. 


These subsections have caused considerable controversy, and have 
been the subject of various opinions by the Attorney General. The 
latter has ruled!® that, regardless of the filing or the period of con- 
tinuance of proof, suspension terminates three years after the entry 
of judgment. To support this ruling he relies mainly on the above 
quoted language of section 85.08 (11) (a). However, paragraph 
(b), dealing expressly with continuance of suspension, would seem 
to be the most authoritative reference. But, unfortunately, the latter 
paragraph, in addition to contradicting by inference paragraph (a), 
relating to proof during a stay of judgment, confuses tolling of the 
period of suspension and tolling of the period of proof. The latter 
subject is dealt with in section 85.08(19). To eliminate controversy 
and to avoid confusion, it is suggested that the above changes be 
made, so as to bring into harmony the provisions relating to suspen- 
sion on judgment of conviction and judgment of damages, and to in- 
crease the effectiveness of the statute 


(13) 


The last sentence of paragraph (b) has caused considerable 
trouble. It is common practice for the civil courts of Milwaukee 
County to grant a motion to vacate a judgment for damages for neg- 
ligent driving, even after a copy of the judgment has been transmitted 
to the Secretary of State. The plaintiff, having obtained judgment 
and presumably payment thereof, does not oppose the motion. This 
practice, although thus far limited to Milwaukee County, has become 
so common in that county that it is estimated by Mr. Girth Linke, in 
charge of the Operators’ License Bureau of the Motor Vehicle Divi- 
sion of the Department of State, to occur in 25 per cent of the cases 
of judgments so transmitted. The Attorney General has ruled!® that 
the term “reversed” means “vacated or reversed,” and by inference 
that “vacated” means for any reason whatsoever. This has sulted 
in the cancellation of roughly 25 pcr cent of all suspensions resulting 





* 22 Ops. Att’y Gen. Wis. (1933) 847; cf. Wis. State Journal, St. Gov’t Service 
(Dec. 15, 1934) 7-8. 
* 21 Ops. Att’y Gen. Wis. (1932) 513. 
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from automobile negligence judgments in Milwaukee County civil 
courts. 

The reasoning of the Attorney General’s opinion is decidedly ques- 
tionable. It ignores the use of the enlarged term “vacated or re- 
versed” in section 85.08(10)(k), dealing with convictions, and im- 
plies that the use of the more narrow term in section 85.08(11) (b) 
was an inadvertence. Furthermore, it overlooks the fact that the 
term “reversed” appears in the last sentence of section 85.08(11) (b) 
in contrast with the term “sustained” at the end of the preceding sen- 
tence. To make the statute effectual as to damage judgments, it 
should be amended as suggested above, to permit termination of sus- 
pension only in case of reversal on appeal, or in case of vacating by 
the trial court for error only. 


(14) 


Section 85.08(11)(c) Nonresmwents. The provisions of sec- 
tion (11)(a) insofar as applicable shall govern nonresidents. In 
the event the defendant is such a nonresident, it shall be the duty 
of the secretary of state to transmit to the commissioner of motor 
vehicles or other officer in charge of the issuance of operators’ 
permits and registration certificates of the state or province of 
which the defendant is a resident, a certified copy of the said judg- 
ment. If after such proof has been given, any other such judg- 
ment shall be recovered against such person for an accident occur- 
ring before such proof was given but after this section shall take 
effect, such license or licenses and certificate or certificates shall 
again be and remain suspended. 

NONRESIDENT SUSPENSION. The provisions of section (11) 
(c) insofar as applicable shall govern nonresident suspension. 1f 
any such motor vehicle owner or operator shall not be a resident 
of this state, the privilege of operating any motor vehicle in this 
state and the privilege of operation within the state of any motor 
vehicle owned by him [shall be withdrawn for three years after 
the date of such final judgment against him and] shall be restored 
only when such person shall have given proof of his ability to re- 
spond in damages for future accidents, as required in subsection 
(10) of this section, and while such security is kept in force. 


The first provision relating to nonresidents is now the last para- 
graph of section 85.08(11) (a), and the second is now section 85.08 
(11)(c). They should be consolidated, with the suggested amend- 
ments, in the interest of clarity and symmetry. The suggested omis- 
sion in the second paragraph is in line with recommendation 12 above. 
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(15) 


Section 85.08(10)(j). ... Reports oF convictions. It 
shall be the duty of the clerk of the court, or of the court where 
it has no clerk, in which any such judgment or order is rendered 
or other such action taken to forward within twenty-four hours 
after the conviction to the secretary of state a certified copy of the 
transcript thereof, together with a report on form furnished by 
secretary of state giving name and address of party convicted, mo- 
tor vehicle number, license and registration numbers, and such 
additional information as may be required. Any clerk of court 
who shall wilfully fail to transmit such certified copy or report or 
both, within ten days after the rendering of such judgment or or- 
der or other such action taken, shall be subject to a fine of ten dol- 
lars for each failure. Every person subjected to such judgment or 
order shall pay a fee of one dollar for the cost of such certified: 
copy. 

Section 85.08(11)(a) ... It shall be the duty of the clerk 
of the court, or the court where it has no clerk, in which any such 
judgment is rendered, to forward immediately to the secretary of 
state a certified copy of such judgment or a transcript thereof, as 
aforesaid. Any clerk of court who shall wilfully fail to transmit 
any such certified copy or transcript within ten days after tha 
rendering thereof, shall be subject to a fine of ten dollars for each 
failure. Every person against whom such judgment shall be ren- 
dered shall pay a fee of one dollar for the cost of such certified 
copy. 


The purpose of the suggested amendment is to bring pressure to 
bear on clerks of court to comply with the statute. At present many 
clerks are not even aware of their duty, and many others ignore it. 
This is a serious defect in the law which has caused much of its in- 
effectiveness in operation. The amendment affords the secretary of 
state an opportunity to force delinquent court officials to play their 
proper part in the administration of the law. 

The Attorney General has ruled*° that the clerk of court is not 
entitled to a fee from the judgment debtor under section 85.08(11) 
(a), since the duty exists for the benefit of the state and not of any 
litigant. For this reason many judgments are never transmitted to 
the Secretary of State. It seems unfair to burden the court with the 
duty without compensation, and a wise measure to tax the judgment 
debtor with the reasonable cost of discharging a duty arising from his 
default. 





» 20 Ops. Att’y Gen. Wis. (1931) 876. 
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(16) 
Section 85.08(14)(d) CoLLATERAL OR CASH DEPOSIT... . 
The secretary of state shall approve such deposit . . . [except 


where a judgment theretofore] to be applied on unsatisfied judg- 
ments thereafter recovered against such person [shall not have 
been paid in full]. 


The present wording seems an inadvertence. In case of proof by 
a certificate of insurance or bond, such proof is made available for 
the satisfaction of future judgments only. If the latter principle, 
which runs throughout the statute, is to be retained, then in the in- 
terest of symmetry the suggested amendment should be adopted. 


(17) 


Section 85.08(19) . . . The secretary of state shall direct the 
return of any money or collateral to the person entitled thereto, at 
any time upon the acceptance and substitution by or on behalf of 
the person required to furnish the same, of other evidence of such 
person’s ability to respond in damages, [or at any time after three 
years from the expiration of the latest registration or license is- 
sued to such person] or. . . 


The language suggested for repeal is repugnant to the first sen- 
tence of the subsection, which provides for return of proof “aiter 
three years shall have elapsed since the filing of such bond or proof 
or the making of such deposit. . .” It is also repugnant to the prin- 
ciple of recommendations 11 and 12 above. 


(18) 


Section 85.08(20) TRANSFERS AFTER SUSPENSIONS. If an 
owner’s certificate of registration has been suspended under the 
provisions of this section, such certificate shall not be transferred 
nor the motor vehicle, in respect of which such certificate was is- 
sued, registered in another name, where such name is that of a 
person related to such owner or a member of such owmer’s house- 
hold, regardless of the good faith of the transfer, nor in any other 
case where the secretary of state has reasonable grounds to be- 
lieve and is satisfied that such transfer of registration is proposed 
in bad faith for the purpose of defeating the purpose of this sec- 
tion. Provided, however, that such transfer of registration shall 
be permitted upon the furnishing of proof of financial responsi- 
bility, as defined herein, to the secretary of state by such trans- 
feree. 
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The secretary of state is convinced that the present statute affords 
a loophole for convicted or proven negligent drivers to retain actual 
control of the car after suspension of his registration, and by ignor- 
ing the suspension of his driver’s license to evade the requirement of 
proof. Almost every transfer after judgment of conviction or dam- 
ages coming to the attention of the Secretary of State, has been to a 
member of the family. In such instances it is practically impossible to 
prove bad faith, and the apparently flexible test of “reasonable 
grounds” is not satisfactory. While in some cases the suggested 
ainendment may cause hardship on members of the suspended driv- 
er’s family or household, the sacrifice may be necessary for the larger 


social good. 


(19) 


Section 85.08(23) LiaBiILiry POLICY DEFINED. (a).... 
policy shall either (1) designate ... all motor vehicles regis- 
tered in the name of the person required to furnish proof... . 
Dominion of Canada; provided, that such policy shall contain or 
be indorsed with the coverage defined in paragraph (a) (2) im- 
mediately following; or which policy shall, in the alternative, 
where there 1s no motor vehicle registered in the name of the per- 
son required to furnish proof, (2) insure the person therein 
named .. . against loss . . . growing out of the maintenance, 
operation or use by such insured of any motor vehicle, [except a 
motor vehicle registered in the name of such insured,] and oc- 
curring while such insured is personally in control, as drawer or 
occupant, .... 


The proposed changes permit the filing as proof of two types of 
policies: (1) where the person filing proof is the registered owner 
of one or more motor vehicles, a combined owner’s and operator’s 
policy, which means the usual policy with an operator’s liability en- 
dorsement, applicable to any car driven by such person, whether owned 
by him or not; (2) where the person filing proof is not the registered 
owner of any car, an operator’s liability policy, applicable to any car 
he may drive. The Commissioner of Insurance states that the first 
type of policy with endorsement would cost twenty-five per cent more 
than the ordinary owner’s policy, and the second or simple operator’s 
policy, possibly somewhat more. It seems that adequate protection 
to the public justifies the present statute, which the writer believes 
embodies the two types of policies described. The suggested amend- 
ment clarifies the purpose and meaning of the statute. 
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D. SuMMARY OF PRESENT WISCONSIN LAW AND 
SUGGESTED IMPROVEMENTS 


The present financial responsibility law does not operate in prac- 
tice even within its concededly limited scope, for four principal reas- 
ons: First, it does not extend its provisons for suspension in default 
of proof to violations of city and county traffic ordinances, although 
proceedings are often brought under such ordinances rather than the 
state Traffic Code, for the same or similar offenses. Second, by a con- 
struction of “reversed” to include “vacated or reversed,” and “va- 
cated” to mean for any reason whatsoever, many suspensions are ter- 
minated by vacating a damage judgment, without error, but simply 
on motion by the parties. Third, since the statute does not provide a 
penalty on court clerks for failing to transmit a transcript of judg- 
ments of conviction or damages, clerks or courts often completely dis- 
regard their statutory duty. Fourth, by transferring registration of 
their cars to members of their family or household, and ignoring their 
operator’s license suspension, many persons escape the sanctions of 
the statute. Fifth, a party less than fifty per cent negligent who re- 
covers a judgment is not within the terms of the statute. 

As a result of these and perhaps other weaknesses in the law, a 
study completed up to June 15, 1934 presents the following picture of 
the law in operation :?1 

Since July, 1931, until approximately June 15, 1934, only 481 
revocations and 1,396 suspensions were reported. Only 444 (23.61 
per cent of 1,880 suspensions and revocations) filed proof. It is not 
known how many of the remainder are driving. Of the 444, there 
were 123 or 27.7 per cent of cancellations and expirations of proof. 
It is not known how many of these 123 are driving. Of the 71 coun- 
ties in the state, 26 failed to report a single suspension, and 25 failed 
to report a single revocation. Fourteen counties failed to report either 
a suspension or revocation. Fifty-seven per cent of all suspensions 
and 11 per cent of all revocations were reported by Milwaukee Coun- 
ty. Of the revocations, 332, or 70 per cent, were for operating a mo- 
tor vehicle while intoxicated, and 103, or 20 per cent, for reckless 
driving, a total of 437, or 90 per cent, for these two offenses. Of the 
suspensions, 445 or 32 per cent were for negligent operation, 470 or 
34 per cent for operation while intoxicated, and 25 or 2 per cent for 
reckless driving. 





* Mr. Girth Linke, head of the Operators’ License Bureau, reported late in 
December of 1934 that the picture had not changed. 
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If the present Wisconsin financial responsibility law is to con- 
tinue substantially on its present principles, it should be amended to 
eliminate the five specified main reasons for its present ineffective- 
ness. It is believed that appropriate remedies may be found in the 
seventh, twelfth, fourteenth and seventeenth recommendations above 
discussed. 


E. SHOULD THE PRESENT WISCONSIN LAW BE REPLACED IN 
WHOLE oR ParT BY THE “Mopet Motor VEHICLE 
SAFETY RESPONSIBILITY ACT” ?22 


The Model Act?® is recommended by its proponents as superior to 
the present Wisconsin law in two main respects: (1) It provides 
for suspension on failure to satisfy in thirty days “any final judg- 
ment,”24 and not merely on failure to provide proof of ability to pay 
future judgments as under the present Wisconsin law ;?5 (2) It pro- 
vides that on suspension, proof must be provided to take care of all 
future judgments.?® 

Insofar as the Model Act provides a means of pressure, through 
suspension, to pay a first judgment, it is a desirable improvement ; 
in any event, this feature of the Act should be incorporated into the 
laws of Wisconsin. As a matter of historical fact, Wisconsin had 
from 1929 to 193127 a similar although weaker law, providing for 
discretionary suspension for a year or less unless a judgment were 
satisfied. The reincorporation of this principle in the more severe 
form of the Model Act would be a simple matter. 

However, it should be noted that under the Model Act?® if judg- 
ment is paid in thirty days there is no suspension, whereas under the 
present Wisconsin law, payment of the judgment is immaterial in 
this respect. Thus, under the Model Act, a bad driver who has es- 
caped with a small judgment which he can pay is not even reported to 
the motor vehicle authorities,2® and is free to continue operating with- 
out insurance and perhaps to incur another accident resulting in a 
substantial judgment which he might not be able to pay. Under the 
present Wisconsin law, on the contrary,° every judgment of damage, 


*Such a bill is expected to be presented for consideration by the incoming 
legislature. 

* Supra n. 3. 

* §9(a). 

** Wis. Stat. §85.08(11) (a). 

° §10(a). 

** Supra n. 8. 

* §9(a). 
*See §13(b). 
” Wis. Stat. §11(a). 
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paid or unpaid, is required to be transmitted to the secretary of state, 
and even if paid entails suspension in default of filing proof for fu- 
ture accidents. Thus the state has a record of bad drivers whether or 
not they pay a damage judgment. In this important respect the 
present Wisconsin law is decidedly preferable to the Model Act. 

The alleged advantage of the second feature of the Model Act is 
dubious at best. It is assumed by the proponents of this Act that it in- 
sures proof, after an unsatisfied judgment, for all future accidents. 
The wording of section 10(a) is as follows: 


The suspension required in Section 9 shall remain in effect . . . unless 
and until . . . the judgment debtor gives proof of financial responsibility in 
future, as hereinafter provided, . . . (Italics mine.) 


The phrase “in future” is certainly too weak to indicate beyond 
doubt that it means at all times in the future, anything in the Act to 
the contrary notwithstanding. Even if the words “as hereinafter 
provided” are not intended to qualify the preceding phrase, reference 
must be made to section 33, which reads as follows: 


When Commissioner May Release Proof. The Commissioner shall upon 
request cancel any bond or return any certificate of insurance, or the Com- 
missioner shall direct and the State Treasurer shall return to the person en- 
titled thereto any money or securities, deposited pursuant to this Act as proof 
of financial responsibility or waive the requirement of filing proof of financial 
responsibility, in any of the following events: 

(1) At any time after three years from the date such proof was required 
when during the three-year period preceding the request the person furnishing 
such proof has not been convicted of any offense referred to in Section 8 of 
this act; or... sagh 

(3) In the event the person who has given proof of financial responsibilit 
surrenders his operator’s or chauffeur’s license, registration certificates and 
registration plates to the Commissioner but the Commissioner shall not release 
such proof in the event any action for damages upon a liability referred to in 
this act is then pending or any judgment upon any such liability then outstand- 
ing and unsatisfied or in the event the Commissioner has received notice that 
such person has within the period of three months immediately preceding been 
involved as a driver in any motor vehicle accident. An affidavit of the ap- 
plicant of the non-existence of such facts shall be sufficient evidence thereof 
in the absence of evidence to the contrary in the records of the Commissioner. 

Whenever any person to whom proof has been surrendered, as provided in 
the foregoing paragraph, applies for an operator’s or chauffeur’s license or the 
registration of a motor vehicle within a period of three years from the date 
proof of financial responsibility was originally required any such application 
shall be refused unless the applicant shall reestablish such proof for the re- 
mainder of such period. 
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In the final analysis, this section reduces section 10(a) in a large 
portion of suspension cases, at least to the level of the present Wis- 
consin law, which limits the requirement of proof to three years.5" 
If this is so, it is difficult to see how the Model Act in respect to its 
requirement of proof is as great an improvement as its proponents 
suggest. 

Other features of the Model Act are inferior to the present Wis- 
consin law, or contain the same or similar defects. Section 8(a)*? 
limits the suspension provisions to violation of the state motor vehicle 
laws, and probably excludes similar violations under city or county 
ordinances. Again, the same section includes all state motor vehicle 
laws, which covers many offenses too minor in nature to justify sus- 
pension. Section 9(c) limits suspension in case of property damage 
to judgments in excess of one hundred dollars. The Secretary of 
State reports that most of the property damage judgments reported 
are less than fifty dollars. Section 12, allowing payment of judg- 
ment in instalments, has certain equitable advantages for the debtor, 
but may be awkward to apply in practice. Section 13, requiring the 
clerk of court to transmit records of judgments of conviction or dam- 
ages does not contain a penalty for nonfeasance, unless the general 
penalty provision of section 37 is applicable. Section 21 does not 
state clearly the distinction between owners’ and operators’ policies. 
Section 30 permits any bona fide transfer of a motor vehicle by an 
owner after suspension of registration, whether such transfer is to a 
relative or member of the person’s household or to a stranger. 

Except for the provision bringing pressure to bear towards the 
first damage judgment, the Model Act has no inherent virtues nor 
any decided advantages over the present Wisconsin law, and in sev- 
eral important respects it is inferior. Moreover, officials concerned 
in administering the present Wisconsin law are familiar with its pro- 
visions,®2* and in the past six years have developed machinery for its 
enforcement to the extent that its limited scope permits. In any event 
it would seem desirable to await the experience of other states which 
may adopt the proposed Model Act, and compare results. 





+ 


™ Wis. Stat. §85.08(10)(k), (11) (b), (19). 

” Cf. Wis. Stat. §85.08(10) (a). 

™*In addition to those already referred to, see the following opinions of the 
Wisconsin Attorney General construing the statute: 20 O.A.G. 876, 900, 915, 1227 
(1931) ; 21 éd. 161, 754, 929 (1932); 22 #d. 123 (1934); 23 id. 186 (1934). 
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F. SHovutp Wisconsin Aport ComPpuLsory AUTOMOBILE 
LIABILITY INSURANCE? 


The answer requires an estimate of the efficacy of the present 
Wisconsin Financial Responsibility Law. As a measure relied on to 
insure compensation for damages resulting from negligent driving, 
the law is practically worthless. The proportion of claims litigated at 
all is negligible.** The proportion of litigated claims proceeding 
to judgment, which is the sine qua non of the statute, is again negligi- 
ble. Hence, given a most liberal construction, and amended in the 
respects to which reference has been made, the law at best can operate 
only in a very narrow sphere, and in a small proportion of cases. The 
following discussion should be read with these major considerations 
in mind. 





*See the forthcoming report by the writer on settlement of personal injury 
claims: on the basis of that report, it may be estimated that 90% or more of all 
automobile personal injury claims filed with insurers are settled out of court. Some 
additional vital statistics to be discussed in the report are the following: 

Of 1081 examined claims filed mostly in 1930 with four insurers doing busi- 
ness in Wisconsin, it was found that 999 or 91.4% were settled out of court, of 
which 773 or 77.3% were settled without any attempt towards litigation. Pro- 
fessor Ray A. Brown reports ante that during a given period 75% of all auto- 
mobile accident suits in Milwaukee County were settled before verdict, and 64% 
in other counties. In non-litigated claims, the claimant was represented by an 
attorney in about 35% of the cases. 

The following two tables are self-explanatory: 


TABLE I. 


Pertop ELapsinc BETWEEN Date or NoTICce AND DATE oF SETTLEMENT OF 
NON-LITIGATED CLAIMS 


Days Percentages of Claims Cumulative Percentages 
1- 7 17.2 17.2 
8-14 13.2 30.4 
15-21 9.6 40.0 
22-28 7.6 47.6 
29-35 7.3 54.9 
36-42 5.8 60.7 
42-49 5.7 66.4 
50-54 2.6 69.0 
55-62 3.2 72.2 
Months 

2- 3 8.6 80.8 
3-4 5.5 86.3 
4-5 3.2 89.5 
5- 6 1.7 91.2 
6- 7 1.6 92.8 
7-8 0.81 93.61 
8- 9 1.6 95.21 
9-10 0.32 95.53 
10-11 2.2 97.73 
11-12 0.65 98.38 


1 yr. or over 0.81 99.19 
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Massachusetts is the only state in this country which requires 
automobile liability insurance to be obtained by private parties under 
normal circumstances, without regard to previous accidents. The 
Massachusetts act requires each resident owner to give proof of fi- 
nancial responsibility with respect to personal injuries before regis- 
tration of his car. The proof, usually a certificate of insurance, must 
cover not only the owner of the car, but “any person responsible for 
its maintenance, operation, control or use with the express or im- 
plied consent of such owner,” upon the “ways” of the commonwealth. 
Premium rates must be established by the insurance commissioner. A 
risk refused without adequate reason may be forced on a company 
by an administrative board. There is no state fund. 


The pros and cons of compulsory insurance, including compari- 
son with existing and proposed “financial responsibility laws,” have 
heen adequately argued elsewhere,®* and no attempt will be made in 
this paper to rehearse the controversy. It is apparent that the cur- 
rent drive for financial responsibility laws is the result of opposition 
from important groups, particularly casualty underwriters, to compul- 
sory insurance, such laws being offered as a compromise between 
wholly voluntary and wholly compuisory insurance. Since the re- 
port made by the writer to the State Bar Association of Wisconsin,®5 
certain additional information has been obtained which might throw 
light on the question in Wisconsin. 

Since in theory a measure which increases the number of policy- 
holders should be indorsed rather than opposed by underwriters, 





TABLE Il. 


Amount of Settlement Percentages of All Claims Cumulative Percentages 
$10 or less 8.1 


$11-25 10.5 18.6 
26-50 11.0 29.0 
51-100 10.5 40.1 
101-200 17.5 57.6 
201-300 9.1 66.7 
301-400 44 71.1 
401-500 6.07 77.1 
501-1000 10.9 88.0 
1001-2000 5.6 93.6 
2001-3000 3.03 96.9 
3001-4000 2.3 99.2 
4001-5000 0.46 99.48 
Over $5000 0.23 99.71 


“In addition to the references in notes 2 and 3 supra, see The Report of the 
Special (Massachusetts) Commission, etc. (Nov. 3, 1930) 15 Mass. L. Q.; Report of 
the (Columbia University) Committee to Study Compensation for Automobile 
Accidents (1932). 

“ Supra note 2, at 195. 
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it is essential to understand the chief reasons for their opposition, 
which are these: (1) Compulsory insurance is a step in the direction 
of state insurance; (2) compulsory insurance means rate regulation 
by the state; (3) compulsory insurance means all risks, however bad, 
must be accepted. 

The first objection presents a problem of social policy too broad 
for more than incidental discussion in this paper. The second ob- 
jection raises the whole problem of adjustment of rates under volun- 
tary as well as compulsory insurance, so as to allow honest and effi- 
cient underwriters a fair profit on their investment without too great 
a cost to policy holders. Under section 204.32, the Commissioner of 
Insurance now passes upon the reasonableness of rates. If he finds 
a rate in existence or applied for to be “unreasonable,” he may es- 
tablish a “reasonable” rate and order a rate no higher than the rate 
so established. Many stock and some mutual companies subscribe to 
the rates promulgated by the National Bureau of Casualty and Surety 
Underwriters, which are based on a compilation of the loss experience 
of member companies. These rates are presented to the Commis- 
sioner for his approval. Numerous other companies, however, are 
writing at rates often as much as 25% and in some cases 40% below 
conference rates. As long as a proposed rate is uniform, no matter 
how low it may be, the Commissioner does not feel authorized under 
the existing law set forth below to reject it. The term “unreasonable” 
as used in the statute would seem to prohibit a rate too low as well as 
one too high for the public benefit. Experience justifies the opinion 
that companies writing at such a reduction are likely to collapse after 
a brief existence, causing considerable loss to policy holders and the 
expense of liquidation to the state. If the power to prohibit rates 
too low for efficient functioning does not already exist, then sec. 
203.42 should be amended to read: 


(5) ... If he shall find that the rate is unreasonable, he 
shall establish a reasonable [rate] schedule of rates and order the 
company to make a rate . . . which shall not be higher than the 
maximum nor lower than the minimum [rate] rates established 
by him. 


What is the past and present experience in Wisconsin under 
maximum public liability rates, and how might the adoption of com- 
pulsory insurance affect the situation? Table I, compiled Dec. 24, 
1934, shows the conference rate history in Wisconsin. 





217 


& 
S 
3 
» 
yn 
> 
~ 
~ 
"4 
S 
x 
= 
3 
© 
Q 
a 
= 
” 
r 
= 
~] 
> 
w 
~ 
— 
~ 
Ma) 
S 





RRRRRARV 


SRRRRRR 


RISSRRR 


vest oune 
ze6t ~Asenuesl 
oc6t ABW 
lLwl daquiss9q 
oz6t Asenuel 
Sz6l Idy 
0z6l [dy 


2381¢ jo Jepuleuay 





BRRRRRES | RRRESAS 


BRRRVSS | SRRARRS 


SSunee 


* pf6I ounf 
ze6t Asenuel 
oc6r ABW 
L26l A@quisceq 
976, Asrenuef 
Sz dy 
0z6r [dy 


set Tews 





ZRRRIRS 


BISSSTY | SSSSASS 


Re 





BZASSRS 


RERSSRS | RESRRSE | ROSRRSS | BARZATs 


OS*Iv 


peor oune 
ze6t Asenuel 
or6t ABW 
Lz6l 4aqutsseq 
Asenue fl 

Sz6r fady 
06 idy 


sorsedns 





pe6r aunf 
ze6r Asenuel 


teresereeees Qper ABW 


L761 4aqui399q 
976 Asenuel 
Sz6l [tady 
0z6t ady 





<= 


H 
Savo TVISYAWWOD 








Z A 
SUVD YUAONASSVd ALVAIUd 





S3LVd FAILI9AAFA 


DoqNEM 








AYOLIVUAL 





(Ainfuy Appog) 
NISNOOSIMA—AU¥OISIF] ALVY ATIAOMOLAY 


I TIaVvL 




















eee 








218 WISCONSIN LAW REVIEW 


From 1926 to 1934, as shown by the table, the rates for pri- 
vate passenger cars in particular showed a considerable increase, the 
percentages of advance being roughly as follows: 


Remainder 
Milwaukee Superior Small Cities of State 
Class W cars 50% 200% 100% 100% 
Class X cars 20% 140% 66% 667% 
Class Y cars 16% 110% 75% 80% 


The premium income for 1933 on business transacted in Wis- 
consin was $4,610,531, as contrasted with $5,063,543 in 1932, and 
$5,670,161 in 1931. The figures for 1934 are not yet available. 
Recent loss experience indicates even the present rates to be inade- 
quate to yield a fair return to underwriters. The permissible loss 
ratio at present is 61.5,—sixty-one and a half cents of each dollar of 
earned premium allocated to incurred losses. Under this ratio the 
companies have been losing money, and recent actual loss experience 
indicates a higher rate will soon be requested. Many tangible and 
intangible elements have contributed to loss increases since 1925, in- 
cluding broadened liability of insurers through legislative enactment, 
such as the omnibus coverage clause and joinder of insurers in ac- 
tions against the insured. The effect of rate increases, among other 
factors mainly incidental to the depression, has been a decrease in 
the number of insured cars in Wisconsin. It is estmated that at 
present less than 33% of all cars registered in Wisconsin are in- 
sured. In view of the direct correlation between insurance and the 
probability of compensation for damages, the danger to the public is 
apparent. On the other hand the public demand for increased finan- 
cial protection against automobile hazards is mounting. Compulsory 
insurance would obviously eliminate to a great extent the evil of un- 
compensated injuries, and it may be that the resulting benefit to the 
public at large would outweigh the added expense to car owners and 
operators. 

What would be the effect of compulsory insurance on rates? 
Although section 194.41, compelling common carriers of property 
or passengers and contract carriers to insure, has been in force for 
only a year, there are indications of a sharply increased loss exper- 
ience incapable of absorption by existing rates. The financial results 
of the Massachusetts law during the first five years of its operation 
may be gathered from the following quotation :*¢ 





* See the Columbia University Report, Supra note 34, at 122-3. 
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No insurance carrier is, of course, required to write automobile liability 
insurance in Massachusetts, but practical reasons may influence companies 
to continue business which in itself is unprofitable. A few carriers appear to 
have definitely restricted or discontinued their automobile liability writings, 
but most carriers have not done so. 

The enactment of the Massachusetts compulsory law has, unquestionably, 
brought in its train financial difficulties for insurance carriers as a whole. 
Any state which might pass a compulsory law, whether for liability insurance 
or compensation, would, in all probability, require strict regulation of rates. 
Regulation of rates has followed the enactment of workmen’s compensation 
laws under which employers have been compelled to insure. With a large 
share of the voting population required to purchase insurance, the cost of 
which cannot in most cases be shifted, there would be even more potent 
reasons for regulation. It is the tendency under such regulation to approve 
decreases, and to disapprove increases, in rates. Such problems as regulation 
of automobile insurance rates may bring to the insurance carriers are a part 
of the general problem of regulation of their rates—a problem which rail- 
roads and other utilities have faced for many years. 

While costs continue to rise from year to year, it seems clear that strict 
regulation of rates is likely to bring losses to the insurance carriers. If losses 
should decline, the companies would probably be able to recoup at least a 
portion of their underwriting losses. Whether in general, over a considerable 
period of years with constantly changing economic conditions, the companies 
may be expected to gain or to lose money under the Massachusetts system is 
a matter of conjecture. 

It is no new thing for insurance companies to lose money on automobile 
public liability insurance in localities other than Massachusetts, whether be- 
cause of inadequate rates as calculated by their own organizations, compe- 
tition, state regulation, or possibly other determining factors. The peculiarity 
of the Massachusetts situation lies in the fact that the rates are made by the 
state with the aid of a state rating bureau which, while conducted by the com- 
panies, is under constant surveillance by the insurance department. In a period 
of steadily rising costs, which were foreseen by the insurance carriers, the 
rates have proved inadequate for each year of coverage under the law. 

Properly managed mutual insurance carriers have in general been able to 
meet their losses and expenses, and to pay dividends on business written at 
the official rates. These rates, however, were intended to enable stock com- 
panies employing agents to do business at a reasonable profit. They have 
been inadequate to that purpose in the past. It is impossible to know what 
effect may be produced in the future by changing economic conditions. 


On the subject of forcing risks on companies in Massachusetts, 
the following comment from the same source may be illuminating :37 


An automobile owner who is refused insurance or whose policy is can- 
celled may appeal to the Board of Appeal, which may force the insurance 
carrier to carry the insurance if they see no good cause for declining the 
risk or for cancelling the policy. Records from the inception of the law to 
December 31, 1930, show that, of a total of 1108 complaints, 592 in which the 





* Ibid. at 123-4. 
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companies had not already voluntarily reinstated the policies had come up 
before the Board of Appeal for a hearing on the merits, of which approxi- 
mately half were decided in favor of the insurers and half in favor of the 
complainants, either after hearing or on default. In 391 cases, slightly over 
one-third of the total complaints, the companies apparently voluntarily re- 
instated the policies with no hearing on the merits. Varying dispositions were 
made of the remaining 125 cases. The insurance carriers claim that they ac- 
cept many risks without contest, because they regard contests as generally 
foredoomed to failure. It is impossible to give any figures showing whether 
the companies are able to underwrite their business in such a way as to avoid 
bad risks. Bound up in the same question is that of whether persons forced 
to insure under the law are in general poorer or better risks than those who 
take insurance voluntarily. Here again there are no figures available to answer 
the question. 


These remarks suggest the difficulties which might be encountered 
if compulsory insurance were to be adopted in Wisconsin, and there 
are varied opinions as to the surmountability of such difficulties. In- 
creased volume of business might not suffice to offset increased loss 
costs, and unless rates were high enough to absorb the increase, care- 
ful underwriters might be compelled to stop writing public liability 
insurance in Wisconsin, abandoning the field to more optimistic and 
perhaps less competent companies. Such a gloomy forecast might 
apply even to voluntary insurance, however, if rates continue to be 
inadequate as claimed. 

In theory, the solution is simply an increase of rates to the neces- 
sary point. The unfortunate experience of underwriters in Massa- 
chusetts has been attributed to the inability of the Commissioner to 
withstand political pressure for less than adequate rates, emanating 
from previously uninsured drivers and from others who were faced 
with rate increases in their particular territories. The question is 
whether a Commissioner of Insurance in Wisconsin, whoever he 
might be at a given time, could withstand similar political pressure. 
The answer involves an appraisal of the whole concept of adminis- 
trative regulation with court review. There is no inherent impos- 
sibility in the creation of an organization in Wisconsin vested with 
the responsibility of collecting and presenting reliable premium and 
loss data to the Commissioner on whch he shall base rates low 
enough to prevent gouging of the policy holders, yet high enough 
to enable honest and efficient underwriters to do business on a fair 
margin of profit. If competition in rates as well as service be neces- 
sary or desirable, then as suggested above the law should provide for 
a maximum and minimum rate, instead of a single rate as in Massa- 
chusetts or merely a maximum rate as in Wisconsin at present. 
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If the rates were properly adjusted, the problem of bad risks 
should prove relatively easy of solution. Even under voluntary in- 
surance, underwriters are not very cautious in selecting their risks. 
Under the Workmen’s Compensation Act, if a risk is rejected by 
three insurers, it is pooled among all compensation insurers. A simi- 
lar scheme might be applied under compulsory insurance. A few 
years ago conference companies attempted to operate a merit sys- 
tem of rating, but competition and difficulties of administration 
forced its abandonment. It would seem preferable to adopt a de- 
merit system, compelling autoists with a bad risk-affecting record to 
pay a higher premium rate than the average. The class to be dealt 
with would be smaller than under a merit system, therefore the 
scheme easier to administer. Such a plan would require more co- 
operation among underwriters than exists at present, and a closer 
liaison among insurers, the Insurance Commissioner and the Motor 
Vehicle Bureau. 

It is not presumed that there are no other important problems 
to be met under compulsory insurance, but they are relatively easy 
of solution, and in many instances, such as the problem of fleet rat- 
ing, they exist at present under voluntary insurance. 

The remaining objections to compulsory insurance as an un- 
justified burden on the driving public through increased rates or the 
imposition of an insurance requirement on the previously uninsured 
driver must be addressed to the legislative discretion. As a partial 
answer to such objections, reference might be made to the present 
annual registration fee and gasoline tax imposed for the privilege of 
using the highways. Presumably the income thereof, or a correspond- 
ing amount, is used to increase the usability and safety of the high- 
ways. It would not be difficult logically to support legislation in- 
creasing the fee or tax to provide a safety fund to disburse to those 
injured in automobile accidents, perhaps regardless of fault, as an 
incident to highway maintenance and supervision. Compulsory in- 
surance appears to be merely another method of spreading the risk 
among car operators. The choice of methods rests with the legisla- 
ture. 

In conclusion, it should be evident that in Wisconsin as elsewhere 
casualty and other underwriters have for many years been subjected 
to the hardships of some sort of compulsory insurance in many re- 
spects. Each act of the legislature requiring extended coverage or 
prohibiting previous protective policy clauses has required under- 
writers to raise rates or absorb the blow in some other manner. In- 





™* Supra note 2, at 195. 
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sofar as compulsory insurance imposes a hardship on the driving pub- 
lic, of course, other considerations prevail, but such considerations, 
while proper to be articulated by underwriters in support of their 
position, should be properly addressed to the legislature, to be com- 
pared with the advantages of increased protection to the public, in 
order to determine the final balance of social convenience. Even the 
proponents of the Model Act, who constitute the same forces which 
oppose compulsory insurance, recognize and even urge compulsion on 
the public as the motivation for their proposals. 

It is hoped that this paper may be useful in dissipating some of 
the confusion now so unfortunately surrounding discussion of vari- 
out automobile insurance proposals. To this end the distinction be- 
tween the aims of safety and compensation must be carefully ob- 
served. And to the end of further enlightened legislation and admin- 
istration it is necessary to provide some means, beginning with com- 
pulsory reporting of accidents, to gather, coordinate, disseminate and 
act upon motor vehicle accident statistics in this state. For the most 
effective handling of the numerous problems arising from the com- 
plexities of modern motor vehicle transportation conditions, it may be 
desirable to establish a separate Department of Motor Vehicles, as 
other states have already done, under a Commissioner of Motor Ve- 
hicles. 




































WAGE-EARNER GARNISHMENT: A PLAN FOR 
PERSONAL RECEIVERSHIP! 


Rocer C. MINAHAN 


A. INTRODUCTION 


In the Wisconsin Law Review for February, 1934, the writer out- 
lined a plan for legislation dealing with wage-earner garnishments.? 
It was pointed out at that time that some provision similar to that dis- 
cussed was a necessary adjunct to a recovery program. Though that 
is now nearly a year ago, it is universally recognized that the Admin- 
istration’s program is not complete, and because of the recent indica- 
tions of a response of business and its resultant activity in employ- 
ment, the need for such a program is ever more pressing. It was 
pointed out that this type of legislation, though desirable as a perma- 
nent plan, has particular significance during the re-employmeint per- 
1od. It is well recognized that great improvement in re-employment 
must still be accomplished,® and this will be particularly emphasized 
in the next few years. 

A study of the position of the small wage-earner in our economic 
life convinces one of the necessity of a provision for personal re- 
ceivership. As was pointed out in the introduction to this article,* 
the plight of the wage-earner sharpens the necessity for relief which 
may follow and preserve that immediately obtained by securing a job. 
And the position of the wage-earner during normal periods equally de- 
mands such a plan. To the working man who has been induced by 





* This article is the result of an investigation begun over a year ago as a part 
of the plan to study the Wisconsin Statutes through joint committees of the Wis- 
consin Law School and the Wisconsin Bar Association. The author wishes to ex- 
press his appreciation to Mr. Louis A. Lecher of the Milwaukee Bar for his keen 
interest and guidance, and to Mr. Edward J. Dempsey and Prof. H. L. Hall, both 
of whom rendered invaluable counsel. The following contriduted most helpful 
correspondence which constituted virtually the only material available: Mr. Peter 
J. McCarthy, Clerk of Court of Common Pleas, Cincinnati, Ohio; Mr. Leo Frank- 
lin of the Detroit (Mich.) Bar; Mr. William G. Bryant of the Detroit Bar; Mr. 
Henry A. Coit of Chicago; Mr. F. Milton Weeks of the Cleveland (Ohio) Bar; 
Mr. W. E. C. Huthwaite of the Pontiac (Mich.) Bar, and Mr. A. G. McKnight 
of the Duluth (Minn.) Bar. 

* Legis. (1934) 9 Wis. L. Rev. 177. It is suggested that the reader refer to that 
article as an introduction to this subject. 

*Re-employment is admittedly still recognized as a major problem. Ac- 
cording to statistics issued by the National Industrial Conference Board, from May, 
1934, to August, 1934, there has been a constant increase in the number of idle. 
See the United States News, Vol. 2, No. 34, August 27, 1934. 

* Supra, note 2 at 178. 
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recent unrestricted credit to an unsound financial condition,® there 
are no effective and desirable remedies. To the creditors, sometimes 
unworthy but more often likewise innocent victims of unjustified 
credit expansion, there is a lack of remedies for effectively realizing 
upon such claims. The wage-earner has the option of suffering re- 
peated garnishments—which entail costs,* and what is more serious, 
the possibility of consequent loss of his position, since employers dis- 
like the inconvenience and expense involved in that judicial proceed- 
ing’—or voluntary bankruptcy. The latter has been equally unat- 
tractive, though it means a discharge, because of the stigma of such 
proceeding and a loss of credit. Though the stigma heretofore at- 
taching to bankruptcy has been considerably diminished, individual 
pride and honor have not materially depreciated.® 

Debtors have a third method of solving their problem under pres- 
ent practice, by re-financing through small loan companies authorized 
under the Small Loans Law,?° or through loan sharks operating with- 
out legal sanction, and in many instances in direct violation of law. A 
recent advertisement appearing in a prominent newspaper in this state 
illustrates how the companies operating legitimately under the Small 
Loans Law have been functioning in this field: 


I was put back to work. “What a wonderful feeling.” Back to work 
after a lay-off of a whole year, but:—Haven’t a lot of bills accumulated? 
Won’t these creditors bother you—maybe attach your salary? We suggest 
that you group all of your obligations into one and use our personal loan 
service with repayments to suit your convenience and income. 


This is a practice used by the small wage-earner class during all 
economic phases, but is particularly attractive through periods of un- 





* Sturges, A Proposed State Collection Act (1934) 43 Vale L. J. 1055; Fortas, 
Wage Assignments in Chicago (1933) 42 Yale L. J. 526, 527, 550, 551. It is recog- 
nized that relief is of immediate necessity and that wage assignments perhaps 
should be absolutely prohibited. Jd. at 557-560. 

*Another objection to garnishment is that it is often used as a method of 
coercion when the claim is invalid. The debtor is usually ignorant of its invalidity. 
Fortas, op. cit. supra note 5, at 536. See the abuses which have occurred in similar 
cases of wage assignments, id. at 537, 538. It is true that these abuses are not as 
frequent in the case of garnishments or attachments because, in some jurisdictions 
at least, wage assignments are not affected by the intervention of bankruptcy 
while garnishments are superseded and avoided if acquired within four months. 
Id. at 547-549, notes 73-77. 

"The reasons for discharge of employes when wage assignments are filed or 
garnishments or attachments served are discussed in Fortas, op. cit. supra note 5, 
at 532, 533. 

* Bankruptcy has not been a satisfactory remedy for this class. Indeed there 
is no inexpensive desirable remedy. Sturges, supra note 5, at 1056. 

* Supra note 2, at 178, note 11. 
“ Wis. Stat. (1933) c. 214. 
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employment. Unfortunately, pressure by creditors and fear of loss 
of position and credit often persuade debtors to adopt this method of 
meeting the demands of their creditors. The cost of such re-financ- 
ing is unbearably high due to risks on loans to persons of this class. 
They are unable to furnish collateral, and, though their characters 
may be unimpeachable, the continuance of their jobs and health is es- 
sential to repayment.?4 

Nevertheless, because of a lack of other solutions this class has 
used these companies extensively. Several years ago an analyst made 
a study of this situation in the Sixteenth Assembly District in Mil- 
waukee County, choosing that district because he believed that it 
fairly represented the general conditions of the state. This analysis 
revealed that of a total of one thousand borrowers, nearly seven hun- 
dred were employes of the mechanical and retail trades or unclassified 
skilled laborers. Over five hundred of these borrowers ranged in 
monthly income from one hundred twenty-six to one hundred 
seventy-five dollars. The reason for borrowing were predomi- 
nantly to consolidate existing debts, nearly fifty per cent assigning this 
as their purpose. Emergency causes, the payment of doctors, den- 
tists and hospital bills accounted for one hundred fifty borrowers 
and fifteen per cent of the total money loaned. Other figures for the 
Wisconsin offices of one of the large companies show that seventy 
per cent of the borrowers gave as their reason debts already contract- 
ed, and this figure excludes money used to assist relatives and to meet 
funeral expenses and tax bills, so that it might safely be predicted 
that seventy-five per cent of these borrowers would be offered a more 
economical method of meeting their obligations under a personal re- 
ceivership. 

It would be fallacious to conclude that the functions of legitimate 
loan companies are to this extent abated. They would continue to 
play a necessary part in the credit field. Even after the institution of 
this procedure, there will be cases where liquidations through loan 
companies will be the only satisfactory solution. Emergencies also 





“This cost frequently amounts to 42% and greater. Authorized companies 
did receive 34% a month but now are permitted to charge 2%4% a month for 
the first $100, 114% a month on the second $100 and 1% a month on the third 
$100. This means that on loans of $100 it costs the wage-earner $25 a year, $18 
on the second $100 and $12 on the third $100. While this is reduced by monthly 
principal payments of about $5 per month per $100 loaned, it is safe to estimate 
that such loans cost, on the average between 20% and 257% annually. Under this 
period of reconstruction it will require at least two and in many instances three 
years for debtors to meet all outstanding obligations under this plan, which means 
a cost of from 25 to 50% of their total obligations for the purpose of liquidation. 
This rate is established by the Banking Department pursuant to §214.07(2). 
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call for aid from this source. It is felt, too, that these companies may 
and will desire to avail themselves of this procedure for much of what 
has been necessarily written off their books as uncollectable so that 
this act will not injuriously affect their business. 

The creditors also face a dilema. Garnishment fails because of 
the possibility of consequent loss of the debtor’s job and a voluntary 
bankruptcy brought about by such repeated process. As has been 
pointed out, creditors suffer severe loss by bankruptcies in this field.1* 
Though voluntary pooling agreements are sometimes worked out by 
independent agencies and local retail credit bureaus, they have been 
only infrequently successful. Generally there are one or more cre- 
ditors who refuse to abide by such an agreement, and institute other 
legal process obstructing the pooling plan and harassing the debtor.!% 

Enough has been said concerning the unsatisfactory relation be- 
tween the small wage earning debtor and his creditor to indicate that 
some plan is necessary for adjusting and satisfying those obligations. 

As a resuit of a study of the acts now in effect in Michigan,’ 
Ohio’ and Minnesota,’*® a suggested form for such legislation in 
Wisconsin is presented. Briefly, it provides for payment of debts 
upon an installment basis. This will place the creditors in a better po- 
sition than if the debtor were to choose bankruptcy. However, they 
will not receive immediate payment as they would if the debtor were 
to consolidate existing debts through a financing unit. The creditor 
will be forced to wait for complete satisfaction of his claim, but event- 
ually will be paid, and the debtor may thus honorably meet his finan- 
cial obligations without hardship or fear of loss of position, and at a 
reasonable cost. 


B. Tue Act 


It is deemed expedient to discuss this proposed form by setting 
out the provisions and commenting upon each in the order in which 
the act would appear. 


273.12 Personal receiverships for wage-earners and 
salaried employees. (1) Persons QuaLiryinc UNper Tuts 
Act. Any person who is employed for wages or salary or on a 








* Loc. cit. supra note 2, at 178, notes 8 and 9. 

* Douglas and Marshall, A Factual Study of Bankruptcy Administration and 
Some Suggestions (1932) 32 Col. L. Rev. 25, at p. 48, note 7. 

* Mich. Comp. Laws (Mason’s 1933 Supp.) §§15364-1 to 15364-13. 

* Ohio Gen. Code (Page, Code Service No. 2, 1933, p. 483) §11728-1 (also 
found in Ohio Laws 1933, p. 433). 

* Minn. Stat. (Mason, 1927) §1377 confers authority to create a conciliation 
court, and Minn. Laws 1925, c. 17 creates such a court in Duluth, Minn. 
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commission basis, or any combination thereof, and who has cur- 
rent debts which he is unable to pay, is entitled to the benefits of 
this act. 


This follows the forms of the acts in the three jurisdictions re- 
ferred to. In Vermont the scope of the plan is enlarged.17 Section 4 
of that act defines the word “person” as applying to “bodies corporate, 
co-partnerships, unincorporated associations and individuals.” This 
provision brings the small business under the benefits of a similar act. 
There is a distinction between the wage-earner and the small business 
man which justifies the latter’s exclusion from the plan. His credit 
is obtained generally upon the faith of his stock of goods or other re- 
sources, while the wage-earner’s credit depends entirely upon his 
wages or salary. When a stock of goods or other resources are in- 
: volved, there seems to be no sufficient reason for denying creditors 
the right to look to those assets which induce them to extend their 
credit, through the procedure which the law now provides. The wage- 
earner, however, depends upon his wages and salary only, and such 
funds must be used for both payment of existing obligations and the 
care and maintenance of himself and his family.1® Consequently, it 
is proposed that the act be definitely limited to those who are wage- 
earners or salaried employes. 


(2) PRocEDURE AND CONTENTS OF THE PeTiTION. Any per- 
son entitled to the benefits of this act may file a petition for the 
appointment of a trustee hereunder in any justice, municipal or 
circuit court in the jurisdiction in which the debtor resides. Such 
petition shall be upon oath and under the pains and penalties of 
perjury and shall set forth whether said debtor is married 
or not, and the name, age and relationship of each person de- 
pendent upon him for support, and it shall contain a full and com- 
plete list of all of his creditors, with the names and addresses of 
and the amount owing to each, whether the amount is disputed by 
either party, and if so the respective amounts which the parties 
claim are due, the name and address of his employer or employers 
and the names and addresses of any persons indebted to him or 
having money or property belonging to him, and a list of all his 
assets. 

(3) Same—May Be Fivep sy Crepitor. Any creditor of 
any person entitled to the benefits of this act may file a petition for 





* Vt. Laws 1933, No. 30. 

«| | Many times all that the wage-earner has is his earnings, while others 
have acquired comfortable homes and accumulated many of the exempted articles 
named in the statute . . . A wise public policy ought to encourage him in the se- 
curing to himself and his family the necessary comforts of life guaranteed by the 
constitution of the state.” Veto message to Bill No. 48a, May 3, 1905 by Gov. 
R. M. LaFollette. 
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the appointment of a trustee hereunder in any justice, municipal 
or circuit court in the jurisdiction in which the debtor resides. 
Such petition shall allege on information and belief that the debt- 
or is entitled to the benefits of this act, that he is unable currently 
to pay his debts and that the petitioner believes that the said 
debtor receives wages or salary in excess of the exemptions pro- 
vided for in chapter 272 of these statutes and any amendments 
from time to time made thereto. The debtor shall within twenty 
days of the service of said petition upon him make answer, and 
his failure so to do shall constitute a default as in other civil 
suits. The answer shall contain the same material and be in the 
same form as that prescribed under subsection (2) for a debtor's 


petition. 
These sections are very similar to those in Michigan as well as 


those provided for in Ohio except that they provide that the proceed- 
ings may be begun by creditors as well as by debtors.'® It has been 





* These sections are made separate and sub-section (20), infra, is added to 
prevent total failure of the act in the event that the involuntary feature is de- 
clared invalid. If that feature fails, the rest of the act will remain in force and 
be substantially similar to the Michigan and Ohio Acts. Because the voluntary 
feature is in effect a common law wage assignment there is little doubt of its 
constitutionality. Pobreslo v. Joseph M. Boyd Co., 287 U. S. 518, 53 Sup. Ct. 
262 (1933). 

Though the constitutionality of the involuntary feature is more doubtful, it 
is felt that this can also be sustained. It has been suggested that it is not in con- 
flict with the bankruptcy laws because it is actually a receivership as contrasted 
with a dissolution of an estate, the latter being the object and purpose of bank- 
ruptcy legislation. In International Shoe Co. v. Pinkus, 278 U. S. 261, 49 Sup. Ct. 
108 (1928) the Arkansas Voluntary Assignment Act was held invalid because it 
contemplated the judicial liquidation and distribution of the assets of the debtor 
and ultimate discharge. But the act under consideration does not provide for a 
discharge and its purpose is not the judicial liquidation and dissolution of his 
estate. This act merely provides for a receivership for income until the financial 
condition of the debtor is stabilized. 

This distinction between receivership and dissolution, the latter being em- 
braced in the bankruptcy laws, has been frequently recognized. The courts have 
consistently maintained that the object and purpose of bankruptcy laws was to 
secure an absolutely equal and impartial distribution of the assets as speedily as 
possible. Wiswall v. Campbell, 93 U. S. 347, 23 L. Ed. 923 (1876); Merchants’ 
Natl. Bank v. Sexton, 228 U. S. 634, 33 Sup. Ct. 725 (1913); Clarke v. Rogers, 
228 U. S. 534, 33 Sup. Ct. 587 (1913); In re Houtman, 287 Fed. 251 (E.D.N.Y. 
1923) ; In re Feinburg, 287 Fed. 254 (E.D.Pa. 1923); Farnsworth v. Union Trust 
Co., 272 Fed. 92 (C.C.A. 4th, 1921). Cf. In re Landquist, 70 F. (2nd) 929 (C.C.A. 
7th, 1934) (holding Section 74 of the Bankruptcy act constitutional); Matter of 
Bradford, Jr., 7 F. Supp. 665 (D.Md. 1934). The purpose has been two-fold: 
(1) to convert the bankrupt’s estate into cash and (2) to discharge him. Burling- 
ton v. Crause, 228 U. S. 459, 33 Sup. Ct. 564 (1913); In re Munford, 255 Fed. 
108 (E.D.N.C. 1919); Webb v. Lynchburg Shoe Co., 107 Va. 807, 60 S. E. 130 
(1908). Bankruptcy dees not contemplate the assumption of control over wages 
earned subsequent to the filing of the petition; it is concerned with the debtor’s 
estate. 

The conclusion that state legislation upon this subject is not superseded is 
strengthened by the decision in Pobreslo v. Joseph M. Boyd Co., supra. That 
case held that a state law which did not contemplate a judicial liquidation and 
dissolution was not in conflict with the bankruptcy laws and, therefore, not in- 





























































A PLAN FOR PERSONAL RECEIVERSHIP 229 


pointed out that this plan contemplates not only relief to debtors but 
also benefits to honest indulgent creditors.2° Therefore, it is advisable 
to permit creditors to institute these proceedings. In Michigan and 
Ohio it is wholly at the option of the debtor, which in many instances 
may give him a club for gaining an inequitable settlement with par- 
ticular creditors and preferring others.21_ By providing that creditors 
may set the act in operation it was necessary to elaborate the pro- 
cedure to include an answer from the debtor setting forth all the 
facts normally required for a debtor’s petition. 

While section 272.18 of the Statutes is not entirely satisfactory, 
no attempt will be made at this time to discuss those provisions.?? 


(4) Notice, HEARINGs AND Orpers. Upon the filing of either 
of the said petitions or answer the court shall cause notice to be 
served upon all of the creditors listed therein of a meeting to be 
held at a time fixed by the court, not sooner than within five and 
not later than within fifteen days of the filing of the petition, at a 
place designated by the court, before the court or a court com- 
missioner. At such hearing the court shall appoint a trustee 
as provided herein to whom shall be made payment of all wages, 
salary or commissions in excess of legal exemptions, notwith- 
standing section 241.09 of these statutes, and all moneys or prop- 
erty due the said debtor together with any sums which he may 
voluntarily pay to the trustee, or if the court shall find that for 
any reason the parties are not entitled to the benefits of this act, 
it shall dismiss the proceedings. If an order is entered in pur- 
suance of this plan the court shall cause notice of said order to be 
served upon each creditor and the employer or employers of said 
debtor and any persons indebted to or having money or property 
belonging to the said debtor. Such notice shall constitute notifi- 
cation to remit all moneys due said employee in excess of legal ex- 
emptions at each regular wage paying period to the trustee until 
further notice and persons in receipt of such notice shall stand 


valid. See also, Trinidad v. Jamieson, 60 Colo. 354, 153 Pac. 441 (1915) and 
Greene v. Rice, 32 Idaho 504, 186 Pac. 249 (1919). 

It has been suggested that most state statutes upon the subject of receiver- 
ships and other proceedings for the collection of debts are in conflict with the re- 
cent amendments to the Bandruptcy Act (§§73-77 added March 3, 1933). There 
is some doubt, however, that these amendments are bankruptcy laws, and if they 
are not, state laws would not be suspended. Stebbins, Constitutionality of the 
Recent Amendments to the Bankruptcy Laws (1933) 17 Marq. L. Rev. 163; Rem- 
ington, Bankruptcy (4th ed. 1934) §§202.01-202.15, 3152.01-3152.07. Cf. Hanna, 
Recent Additions to the Bankruptcy Act (1933) 1 Geo. Wash. L. Rev. 448, 451; 
Legis., (1933) 33 Col. L. Rev. 704-709; Appendix A, Sen. Rep. No. 1215, 72nd 
Cong., 2nd Sess., (1933). 

* Loc. cit. supra note 2, at 178. 

"Threats of bankruptcy have long been a club in the hands of dishonest 
debtors to secure inequitable settlements, It appears likely that such a plan might 
likewise have that effect, were not the creditor given a power to answer by a 
petition under this act. 

“For a suggested revision of this section, see post, p. 277 et. seq. 
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liable thereon at the suit of the trustee, and such order shall con- 
tain a direction to the employer of the amount or measure of the 
amount of exemptions due the debtor. All persons indebted to or 
having money or property belonging to the debtor shall deliver 
and convey, or cause to be delivered and conveyed, the said money 
or property to the trustee upon the order of the court. Wherever 
the term “court” is used herein, it shall be construed to include the 
judge thereof in vacation. 


This section first provides for a full hearing to be given all parties 
for the purpose of making clear to them the operations of the act, as- 
certaining whether the parties are entitled to the benefits of the plan, 
whether any mechanical deviations are necessary in the particular 
case, determining the number and times of distribution, discussing 
the problem as to who shall be appointed as trustee and also to ex- 
amine claims made by the creditors or the debtor. 

The Ohio and Michigan acts as well as that of Minnesota, extend- 
ing the option to begin the suit only to the debtor, provide for the 
assignment of his wages or a part thereof to the court or trustee 
to be applied periodically at times fixed by the court, or provide that 
the court may determine what amount shall be fair, and order the said 
debtor to pay such amount if he wants to continue to receive the 
benefits of that act.28 The procedure under the proposed act neces- 
sarily must be somewhat different; a voluntary assignment by the 
debtor will not suffice in view of the fact that the creditor is per- 
mitted to begin the proceedings. Under subsection (4) the amount of 
his wages over exemptions will be automatically assigned to the 
trustee. This has been done because, as pointed out, it is felt that 
the creditor is as much entitled to the benefits of these proceedings as 
the debtor, and the success or failure of the plan should not depend 
upon the whim of the debtor. The plan should not be an option with 
either party, but because it may be in the interest of the other it 
should be mandatory upon both, provided either selects this remedy. 

It is thought advisable to include in the administration of the 
wage-earner’s affairs not only his wages but whatever other small re- 
sources he may have, not exempt under section 272.18. Persons of 
the class to which this act will apply generally have little or no non- 
exempt property. Of course, it is clear that the debtor should not be 
allowed to escape payment out of any additional property merely by 
taking advantage of this proceeding. If, however, there is other pro- 
perty subject to ordinary execution, one creditor should not gain any 





* Mich. Comp. Laws (Mason’s 1933 Supp.) §15364-3; Minn. Laws 1925, 
c. 17 §6; Ohio Gen. Code (Page, Code Service No. 12, 1933, p. 483) §11728-1. 
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advantage over others by his diligence in discovering that property, 
once this proceeding is begun. When a party comes into court to 
submit to an equitable adjustment of his debts, or a creditor to seek 
equitable adjustment, this equity ought to work in favor of all the 
creditors who are jointly interested in whatever the debtor may have 
to satisfy his debts. Therefore, if the debtor’s property is not suffi- 
cient to satisfy all claims it should be brought into court and sold 
and the proceeds used to augment the trust estate, making such as- 
sets available for all the creditors alike. This non-exempt property 
would, under subsection (8) of this act, be applied pro rata upon all 
claims allowed.?4 


(5) Proor or Cram. All claims of creditors, whether or not 
listed in the petition or answer of the debtor, shall be made in 
writing, setting forth the title of the cause, the date of the claim 
and its nature, together with any other relevant facts, signed by 
the creditor and presented to the court within fifteen days of re- 
ceipt of notice by the creditor of the order subjecting the debtor 
to the provisions of this act. 


This section provides for the informality of proof considered ad- 
visable, requiring a simple form and setting forth only the bare facts 
relating to the claim itself which shall be sufficient in the event that 
the claim is not contested. The court and creditor are sufficiently 
protected against fradulent practices by a debtor to warrant this 
economic and informal proof of claim.?5 Unless the costs of the pro- 
ceeding are minimized, it is apparent that it has no place in our ad- 
ministration of equitable aids in execution. 


(6) Errect oF FAILURE oF Employer To Compty. In the 
event of default by the employer and a failure or refusal to com- 
ply with said order where it is established that such failure or re- 
fusal was willful or in connivance with the debtor, the said em- 
ployer shall be fined not less than $25.00 nor more than $100.00. 


The purpose of this penal section is to put teeth in the act. With- 
out some such jurisdiction over the employer it would be difficult 





“This procedure will accomplish another desirable purpose. The fact that 
Section 272.18 is not entirely satisfactory has already been referred to. It perhaps 
is too harsh in depriving the debtor of articles of small marketable value, but of 
significant sentimental value to him. This provision will destroy the incentive to 
take these articles because they will not be worth pursuing unless of sufficient value 
to amount to a substantial sum when pro-rated among all creditors. To permit the 
debtor to retain these articles will preserve his peace of mind and induce a will- 
ingness to co-operate in making this proceeding a success. 

* Loc. cit. supra note 2. 
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in many instances to insure compliance; cases involving connivance 
between employers and debtors are known to exist.. Of course, by 
subsection (4), the trustee is given a civil remedy to obtain any sums 
which are withheld unlawfully under this act for the benefit of the 
trust fund, but a further incentive to co-operate is desirable. As 
pointed out in the introduction to this article,?® one justification for 
devising this plan is to protect the employe from losing his job by 
reason of garnishment served upon his employer. No additional un- 
due hardships should be placed upon the employer. But this penal 
section applies only to those who attempt a fraud upon the law, and, 
therefore, will not destroy the usefulness of this act, inasmuch as a 
dishonest employer would ruin its effectiveness. 

Both subsections (3) and (4) substantially deviate from the 
Michigan and Ohio Acts. Correspondence with prominent attorneys 
in Michigan and Ohio, engaged particularly in collection work, indi- 
cates that some force must be applied in order to make the plan a 
success. Many attorneys concluded that the plan was little used—a 
result, probably, of its being an option only of the debtor, since if 
he is inclined to do so he may hold off his creditors completely by a 
threat of bankruptcy. Having no option to commence the proceed- 
ings, they are rendered helpless. Under this act creditors have a 
remedy with which to answer such a threat. 


(7) Proor or CLaims AND Contest. The trustee, debtor, or 
any creditor may contest the claim of any creditor at any time 
during the pendency of said proceedings until the time of the first 
distribution when all claims then on file and against which no ob- 
jection has been made shall be absolute for the purposes of this 
proceeding. When a creditor whose claim is contested is notified 
of such objection by the trustee he shall serve upon the contesting 
parties an itemized account of his claim and shall swear and sub- 
scribe to said account and have his signature acknowledged by a 
notary public. If the contesting parties are not satisfied of the 
validity of the claim they may petition the court or court com- 
missioner for a hearing, at which time the court or court com- 
missioner shall fix the amount of such claim or dismiss the claim 
and may issue subpoenas to compel the attendance of witnesses as 
in other civil causes, and tax costs. The costs may be taxed 
against the debtor, creditor or parties contesting the claim in the 
discretion of the court and if taxed against the debtor may be 
deducted from the funds in the hands of the trustee and paid to 
the person in whose favor they are taxed. 

(8) CLarims To BE Fixep—Errect. The court before which 
this proceeding is pending shall fix all claims in the manner pro- 





* Loc. cit. supra note 2. 
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shall not be construed to be a judgment, and any 


other remedies available. 
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a determination made in this informal manner shall fix 
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vided in subsection (5), whether or not it exceeds the jurisdiction 
of the court in civil actions, for the purpose of participating in the 
funds available under this act only. The fixing of any such claim 


creditor may, 


after the dismissal or termination of this proceeding, pursue any 


It may be observed from subsection (5) that one of the key- 


to be essential 
willingness to 


co-operate as well as a reduction of costs and expenses. However, in 
any case in which a claim is contested some slight additional formal- 
ities are required up to and even including a hearing and determina- 


(6) that such 
the claim only 


for the purposes of this proceeding and shall not constitute a judg- 
ment or be res adjudicata in any subsequent proceeding not within 


It is reasonable to believe that very few claims will be contested. 
Creditors ordinarily are informed as to the assets and other obliga- 
tions and liabilities of their debtor. It has been a particular criticism 


opinion of at- 


torneys in Ohio that debtors were inclined fraudulently to list per- 
sons as creditors who were not bona fide, thereby retaining greater 
exemptions and reducing substantially the amount available to bona 
fide creditors. This subsection will give power to prevent any debtor 
from thus defeating the purpose of the act, since it requires positive 


colorable. In 


subsection (2) a step has been taken to prevent any repetition of 
fraudulent practices by the debtor under this act by providing that the 
list of creditors which he shall make either in his petition or his 
answer shall be under the pains and penalties of perjury. This phrase 


of the section 


in Michigan, and in correspondence with attorneys in each state it is 
noted that the criticism has come solely from Ohio attorneys. Per- 
jury is a sufficiently serious and odious offense to constitute an effec- 


ng claims, in 


furtherance of the purposes pointed out above it is well to provide 


(9) Errect or THESE Proceepincs Upon Orner Lecar 
Process—UNLISTED CrEDITOR’s RIGHT To INTERVENE. No pro- 
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ceedings in attachment, garnishment, execution or other actions 
shall be brought by any creditor against any debtor qualifying un- 
der this act after the filing of the petition herein and the pen- 
dency of any such proceedings shall be void and may be prevented 
by any remedies provided by law; provided, however, that 
any creditor who has not been listed or notified of the pendency 
of these proceedings, and who was a creditor at the time of the fil- 
ing of the petition, may prove his claim and share in the future 
distributions, but this shall not affect previous payments made by 
the trustee. Any such creditor upon proof that his suit brought 
subsequent to a filing of the petition herein was in good faith 
without actual knowledge of these proceedings shall be entitled to 
add to his claim the costs incurred in his suit. Whenever the debt- 
or’s employer or persons indebted to or having money or property 
belonging to the debtor shall be garnished or otherwise subjected 
to a civil legal proceeding on account of having money or property 
belonging to said debtor, they shall nevertheless deliver such 
money or property to the trustee and give him notice of such other 
proceeding. Any legal proceedings for the collection of a debt 
pending at the time of the filing of the petition herein or any ac- 
tions begun by creditors in ignorance of these proceedings shall be 
stayed until the termination of these proceedings. 


The effectiveness of this act, of course, depends upon the exclu- 
siveness of the remedy. Therefore, it has been provided in this sub- 
section that no other process may be maintained by creditors while 
this plan is in operation. However, it is recognized that one who in- 
nocently brings suit against a debtor without knowledge that this pro- 
ceeding has been set in operation by the filing of a petition should not 
be penalized but should be permitted to participate from then on for 
the amount of his claim plus any cost incurred in process before be- 
ing notified of the pendency of this proceeding. It is further pro- 
vided by subsection (7) that when persons having property or mon- 
eys belonging to the debtor shall be subjected to legal process in the 
interest of a creditor of such person, they shall nevertheless pay the 
money or deliver the property in accordance with the order of the 
court to the trustee and give the trustee notice of such an occurrence 
so that he may know what other claims are made against such funds. 
It is clear, of course, that under this subsection whenever any garnish- 
ment has been served upon persons owing money or having property 
belonging to the debtor and who have been affected by the order of 
the court under this act, they shall have no obligations whatever to 
the person serving such garnishment since that property or money 
at the time of the filing of the petition, subject to the dismissal of 
said petition, is then within the jurisdiction of the court, which ex- 
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cludes any subsequent liens by garnishment or attachment. Clearly 
the extent of the procedure herein provided is unnecessary in Ohio 
and Michigan since under those acts an assignment of wages or volun- 
tary payments are made by the debtor.27 Under this suggested plan 
payments are all mandatory and fixed, with the exception of any 
amounts a conscientious debtor might desire to add voluntarily to the 
fund. 


(10) DistrisutTion. The trustee shall receive all wages, sal- 
aries or commissions owing to the said debtor in excess of legal 
exemptions and any non-exempt property or moneys belonging to 
the said debtor and shall make distribution of such sums pro rata 
upon the claims proved and allowed in the manner herein provided. 
The number of distributions to be made shall be determined by 
the court, but no distribution except the last shall be made until 
there is an amount in the fund sufficient to pay each creditor 20% 
of his claim. It shall be the duty of the trustee under the direction 
and order of the court to liquidate any property which becomes a 
part of the fund under this act. No distribution shall be made 
within thirty days of the order of the court subjecting the debtor 
to the provisions of this act. 


In consonance with the purpose to prevent handicapping an em- 
ployee and preserving his job by avoiding continued garnishments, 
it is necessary to devise a plan which will place the amount of the 
debtor’s wages or salary in excess of exemptions in the hands of the 
trustee. There are several ways in which this might be done. First, 
the whole responsibility may be placed upon the debtor to account to 
the trustee each wage-paying period. This is undesirable ; the money 
is thus removed from the control of the court or trustee. It is also 
an unfair burden to place upon the employee whose hours of work 
are normally as long or longer than the office hours of the trustee, so 
that it would be difficult for him to contact the latter. This plan, 
somewhat modified, is employed by the Ohio act.?8 

Secondly, the total wage or salary might be transferred to the 
trustee and the exemptions paid by the trustee to the debtor, the 
balance to be placed in the trust fund. This procedure is followed in 
Michigan.?® Though that act is founded upon voluntary assignment, 
a similar provision might be incorporated into our law. This system 
would more effectively relieve the employer from odious obligations,®° 








* Supra note 23. 

* Supra note 23. 

* Mich. Comp. Laws (Mason’s 1933 Supp.) §§15364-1, 3. 

* This would simply require a change of the name of the payee upon the pay 
check. No more than one check would be necessary. 
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but it will not be as convenient to the employee who will have to seek 
the trustee for payment of his share. The objections to this have been 
indicated. 

The plan suggested by this draft requires two checks, but is other- 
wise designed to alleviate much of the burden and responsibility of 
ordinary garnishments. The employer will be notified of the debtor’s 
exemptions and may pay him that amount, the excess to be paid by 
another check to the trustee. This is a relatively simple procedure, 
compared with the answer required by monthly garnishments. Un- 
der this procedure no legal advice or process is required of the em- 
ployer, but simply a communication between the treasurer of the 
company by which the debtor is employed and the trustee, for the 
purpose of ascertaining the amount of the exemption. 

It is expedient to allow the court discretion in determining the 
number and times of distribution, with the exception that no more 
than five distributions in any particular case shall be made. It would 
be too great a burden in any particular case to make any more fre- 
quent distributions when the cost at which this service will be ren- 
dered is considered. Furthermore the great majority of creditors do 
not wish a distribution unless some substantial payment is to be made 
upon their claim. 

The provision for liquidation is made for those cases where that 
part of subsection (4) which provides for augmenting the fund with 
any additional non-exempt property is employed. 

Sufficient time has been provided between the entry of the order 
by the court and the first distribution, to give adequate notice to all 
persons standing liable to the trustee for amounts due the debtor. 
This time will also permit the trustee, the debtor or any creditor who 
is dissatisfied with any claim properly to contest it before it becomes 
absolute under subsection (7). 

This provision contemplates a pro rata distribution. In Ohio a 
provision for the preference of claims for labor or necessaries is 
made.*! To prefer creditors who supplied work or necessaries is of 
doubtful expediency. There is no sanctity about claims of this na- 
ture; legally and equitably they are of equal rank. Apparently the 
purpose of the provision is to give an opportunity to a wage-earner 
debtor to obtain necessaries on credit more readily; these creditors 
will realize that they will be paid off at a rate twice as great as other 


" Supra note 15: “The sums due and owing to said unsecured creditors for 
work or labor, or for necessaries shall be multiplied by two and the products 
thereof shall share pro-rata in the distribution of the sums due and owing said 
unsecured creditors for purposes other than work or labor or for necessaries.” 
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creditors. It is considered that the policy back of such a rule is not 
sound. One purpose of this act is.to discourage credit among per- 
sons which the act affects, and who have been too susceptible to an 
ever-increasing expansion of credit. This class of persons to be pro- 
tected must not be provided with any new and additional machinery 
for continuing or enlarging upon the credit elasticity of the past de- 
cade.8? 


(11) New Crepitors; Remepies Aseyep. None of the pro- 
visions of this act shall affect or apply to debts or obligations in- 
curred after the filing of the petition provided herein except that 
such new creditors shall have no legal remedies for the collection 
of their claims during the pendency of these proceedings. 


This section is very different from those found in the Michigaa 
and Ohio Acts. Michigan, for instance, provides that: “None of the 
provisions of this act shall affect debts or obligations incurred after 
the filing of the petition mentioned herein.”** This stays ordinary le- 
gal proceedings only in cases where the creditor is named in the pe- 
tition. It has been felt that such a provision is inadequate. In order 
to make this plan effective it must prevent any new creditors from 
participating in the proceeding and must certainly prevent them from 
exercising any ordinary legal remedy, such as garnishment. This 
provision will also deter the expansion of credit. 


It is apparent that the plan would fail for want of such provision 
as debtors might then produce substantially the same effect as that 
obtained where colorable claims are allowed; other creditors would 
then be subject to subsequent debts that a debtor might choose to 
make. It is believed that this section will have no disastrous effect 
upon the rights of new creditors. They must take notice of the rights 
which they shall have for the collection of their claims before con- 
tracting. Nor should this provision be any great handicap to a debtor, 








” Other plans have been suggested. One is to prefer the creditors according to 
the time they respectively extended credit. The argument is that each creditor when 
he extended credit should be held to have accepted the status of the debtor as 
that creditor found it. Sturges, supra note 5, p. 1058. Neither this accident, nor 
the preference of necessaries creditors (id. at 1063) is predominantly equitable. The 
author of the proposed State Collection Act suggests that the preference plan will 
not place any hardship upon the debtor because it does not restrict him in the use 
of his earnings or property to secure credit in emergencies. However, the use of 
these facilities has been abused and it has been considered unwise to induce their 
use. See also, Fortas, supra note 5, at 557-560. Further, the debtor will not derive 
much advantage from these facilities, since, if he assigns substantially all of his 
wages or property under the Proposed State Collection Act, it is then termed a 
“collection proceeding” and the other creditors may underfile. Sturges, supra, note 
5, at 1062. 

* Mich. Comp. Laws (Mason’s 1933 Supp.) §15364-10. 
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since his legal exemptions under chapter 272 will be sufficient for him 
to procure all the necessaries of life. And without this provision it is 
difficult to see how such a plan might be workable and of any material 
benefit to creditors and debtors. 


(12) Grace Periop. No petition for the institution of these 
proceedings nor any other legal proceedings to subject the per- 
sonal earnings of a defendant to the satisfaction of a claim shall 
be entertained by any court within sixty days of the conclusion of 
the last preceding successful proceedings against the same de- 
fendant. 


A provision somewhat similar to this section may be found in the 
last paragraph of the Ohio Act, although the period allowed by the 
Ohio Act is but thirty days. A period of this nature seems advisable 
as it will permit a debtor sufficient time so to arrange his affairs with 
any creditors entitled subsequently to bring a proceeding that he may 
avoid the costs incident to an administration under this act by agree- 
ment with his creditors. It will further permit him for a limited per- 
iod of time to spend the entire amount of his wages upon himself or 
his family, or place it in some exempt property for the comfort of 
himself or his family, and allow him to procure some few necessities 
or comforts which are not within the exemptions provided by chap- 
ter 272. This will have a desirable effect similar to that pointed out 
in the discussion of subsection (4) .34* 

It will be noted that this grace period is allowed only after the 
successful completion of one of the proceedings herein provided, and 
will have no effect where the debtor fails to co-operate. 


(13) SusPENSION OF THE STATUTE OF LimiTaTIONs. The 
statute of limitations shall not run against any creditor from the 
time of the filing of the petition herein until said proceedings are 
terminated. 


A similar provision will be found in the Michigan Act.3> No pro- 
vision of this nature appears in the Ohio Act. While a debtor should 
have the opportunity of legally settling his claims by installments, this 
option should not in any way affect the remedies of the creditors 
whose ordinary legal remedies are held in abeyance while these pro- 
ceedings are in force. 





* Supra note 15. 
“* Supra note 24. 
* Mich. Comp. Laws (Mason’s 1933 Supp.) §15364-11. 
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(14) Securep Crepitors. Any creditor holding security for 
his claim may either surrender his security to the trustee and 
prove his claim in full or may rely wholly upon his security, but 
he shall not be entitled to do both. Such secured creditor may, 
however, prove his claim and liquidate his security at the time of 
the filing of the petition or before the time ordered for the first 
distribution or have his security valued by the trustee, and 
his claim thereafter shall be allowed for the balance. If the credit- 
or is not satisfied with the values placed upon the security by the 
trustee, he may by motion secure a valuation by the court. Any 
such valuation made by the trustee or the court shall not be con- 
clusive upon the trustee or the court, and if during the pendency 
of the proceeding such security is liquidated, such creditor shall 
thereafter receive distributions only upon the unpaid balance of 
his claim and shall not retain any more of the proceeds of the 
liquidation than are necessary to satisfy his claim in full. Any 
excess realized upon such security shall be paid to the trustee for 
distribution among the remaining creditors. Whenever any se- 
cured creditor liquidates any such security after the filing of the 
petition herein and during these proceedings, he shall serve ten 
days’ notice in advance of such sale upon the trustee, creditors and 
debtor and shall permit any of them to bid at such sale. 


The Michigan Act®* provides simply that nothing therein shall 
deprive a secured creditor from pursuing his rights under the instru- 
ment by which he obtained his security, and the Ohio Act8? makes 
substantially the same provision. The provision here suggested is 
substantially similar to that provided for by the Bankruptcy Act.*8 
This is more equitable than to permit a secured creditor to have the 
advantage of realizing upon his security and receiving dividends upon 
his total claim. It does not in any way detract from the more advan- 
tageous position of a secured creditor, since, in any event, unless 
100% is eventuaily paid upon the claims of creditors in this proceed- 
ing, such a secured creditor will be preferred over the unsecured cred- 
itors to the extent of the value of his security.5® 

The provision respecting the liquidation of such a security after 
the institution of these proceedings has a two-fold purpose: (1) It 
will give other interested parties an opportunity to be present at the 
sale and to preserve the investment or security in case they deem it 
worthy of preservation; and (2) it will afford publicity to the trus- 
tee and all parties interested, so that such a secured creditor will 





* Tbid., §15364-8. 

* Ohio Gen. Code (Page Code Service, No. 12 [1933] p. 483) §11728-1a. 

* 30 Stat. 560 (1898), 11 U.S. C. A. §93 L (1926). 

* This method has recently been adopted in the matter of bank liquidations. 
Wis. Stat. 1933 §220.08(5). 
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thereafter receive dividends only upon the basis provided for in this 
section when the security has been liquidated. 


(15) Notices; MANNER oF SeErviING. All notices provided 
for by this act may be served by registered mail with return re- 
ceipt demanded and in case the return receipt is not received the 
court may order the same served as a process served in said court 
and the costs thereof shall be taxed against the funds available for 
distribution or against the petitioner in the discretion of the court. 


This provision is in harmony with the purpose of providing for a 
simple and informal procedure and will substantially reduce the costs. 
A very similar provision appears in the Michigan Act.*° 


(16) Errect or CHANGE OF EMPLOYMENT. No change of 
employment by the debtor shall in any way affect these proceed- 
ings but the court shall issue a new order upon any such change 
and cause service of such order upon the new employer. 


A provision similar to this is also found in the Michigan act*! 
except that their proceeding being optional with the debtor, he has 
simply to notify the clerk and execute a new assignment of his 
wages. The provision in this act must necessarily call for a new 
order by the court since non-exempt wages are automatically as- 
signed, and because they are paid by the employer directly to the 
trustee, notice must be served upon the new employer. 

The problem immediately raised is the effect of the debtor’s re- 
moval from the state and the taking up of new employment elsewhere 
with the possibility of a consequent loss of jurisdiction of the em- 
ployer. Upon the first draft this case was excepted, and a provision 
made for dismissal in the event that employment was changed with- 
out the state and jurisdiction over the employer could not be ob- 
tained. That exception has been removed and left to be dealt with in 
each individual case, the outcome depending upon the power of the 
court to compel either the employer or the employe himself to con- 
tinue payments to the trustee.*? 





* Mich. Comp. Laws (Mason’s 1933 Supp.) §15364-9. 
Ibid. 

“ The assignment of future wages not under an existing employment or exist- 
ing contract was void at common law. “The doctrine is based on considerations of 
policy that such assignments tend to subject wage-earners to harsh and unreas- 
noable conditions of servitude which operate against the general welfare. In their 
legal aspect such assignments are considered to deal with a mere possibility not 
coupled with an interest. . . . We consider that the assignment in question was 
absolutely void as to the earnings of the plaintiff here in question under the com- 
mon law.” Siebecker, J., in Parte v. Chicago and Northwestern R. Co., 162 Wis. 
446, 156 N. W. 469 (1916). See also Blackhawk State Bank v. Accola, 194 Wis. 
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(17) Stay or Proceepincs. These proceedings shall be 
stayed by the court during any period in which the debtor is un- 
employed but shall be immediately reinstated upon such debtor’s 
reemployment. These proceedings shall be continued until all the 
debts of the debtor and the costs of these proceedings are paid; 
provided, however, that in no case shall such proceeding be con- 
tinued beyond three years from the filing of the petition and the 
same may be dismissed at any time in the discretion of the court 
upon the petition of the debtor or upon motion of the court or 
upon the petition of any creditor who may establish that the debt- 
or is attempting to deceive the court or to be unfair or is in collu- 
sion with any person, firm, or corporation in connection with 
said proceedings. 


A period of unemployment by the debtor will in no way upset the 
continuity of these proceedings except, of course, where that period 
may exhaust the three year limit provided herein.4® The principal 
reason for establishing such a limit is to induce the parties as hastily 
as possible to retire the obligation, not to forestall too long whatever 
other opportunities may be available to creditors, and also to permit 
new creditors a remedy at least within three years of the time when 
their claims arose. It will be noted that the court is given wide discre- 
tion to dismiss the proceedings whenever any good reason is made ap- 
parent for no longer continuing them. It is admitted that this plan 
may not be an infallible solution for all persons of this class who are 
overburdened with debt, and therefore in any specific instance in 





29, 215 N. W. 433 (1927). Of course, the plan suggested does not constitute an 
assignment of a total wage but expressly provides for exemptions adequate for 
the debtor’s maintenance. In that respect, it would hardly be condemned under 
the doctrine of the Parte case, supra, and though the operation of section 241.09 
has been expressly excepted, for the same reason it would not be within that 
statute. 

Such assignments, when of earnings under existing employment, would cer- 
tainly be valid and enforceable in any state since they involve merely the ex- 
cess over exemptions and there is little doubt that when the statutory exemp- 
tions which contemplate furnishing the debtor with an adequate living are ex- 
empted, it could not be assailed upon the ground that it is involuntary servitude. 
See Fortas, supra note 5, at 550, note 81. That conclusion must be qualified. 

But as to the enforceability of an assignment of wages of an employment or 
under a contract not yet in existence, there is much doubt. As was said in the 
Parte case, such assignment is empty, there is nothing to assign. It is a “mere 
possibility.” Consequently, it is fair to assume that were a debtor to execute such 
assignment, or the Wisconsin statutes to prescribe that the effect of these pro- 
ceedings would constitute such assignment, it would probably not be recognized 
in other states for our own court has indicated that it comprises nothing and thus 
it would not include a new employment or contract entered into with an em- 
ployer in another state. However, the possibility that such objections might be 
overcome is sufficient reason to leave the question open for judicial interpretation. 
See Fortas, supra note 5, at 533, note 16. 

“ The absolute limitation is three years, it being provided that in no case shall 
the proceedings be continued beyond that time. 
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which, though the act is applicable, it may for any reason fail to serve 
the best interests of creditors and debtors alike, the court may dis- 
miss the proceedings. 


(18) TrusteEs—APppolINnTMENT; Duties. The trustee shall 
be appointed by the court after the hearing at which all parties 
may be heard upon the subject of his appointment. The court shall 
appoint as trustee an attorney within that jurisdiction selected 
from among a list of recommendations made by a committee of 
the Wisconsin Bar Association which shall be appointed especially 
for that purpose by the president thereof except in those cases 
where no recommendations have been made or the court is not 
satisfied with the list of recommendations, in which event the court 
may appoint any qualified person, firm or corporation to act as 
trustee. The trustee shall reduce all the assets of the fund, as 
speedily as possible under the circumstances, to lawful money of 
the United States as defined by section 224.01 of the statutes, and 
by agreement with the bank make a special deposit of such funds 
in any bank in this state chartered by the state of Wisconsin or 
the United States. The trustee shall keep complete records of re- 
ceipts and disbursements and an inventory of property involved 
in the proceeding and at the close of each case shall present an ac- 
count to the court for approval and allowance and the discharge 
of the trust. The trustee upon the motion of any creditor and the 
approval of the court shall investigate the books of the employer 
and any other sources to ascertain whether the provisions of this 
act are being complied with and the costs of such investigation 
shall be taxed against the creditor or the trust fund in the dis- 
cretion of the court. The trustee shall receive as full compensa- 
tion for his services, other than those rendered in an investiga- 
tion hereunder, five per cent of the total amount paid into the 
trust fund but his compensation shall never be less than seven and 
one-half dollars nor more than one hundred dollars. In each pro- 
ceeding under this act the trustee shall give bond to be approved 
by the court except in those cases wherein a corporate trustee 
shall act, when such corporate trustee is organized under chapters 
221 and 223 of these statutes, and has deposited with the state 
treasurer the indemnity fund provided by section 223.02. 


It has been thought advisable to permit a full hearing upon the 
subject of the appointment of the trustee inasmuch as the relationship 
will necessarily be personal to some extent, due to the informality of 
the procedure, and the co-operation which is desirable will be forth- 
coming only when all parties are satisfied. 

Though the provision for the appointment of the trustee is some- 
what novel, it is felt that it is workable and that it will be far more 
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satisfactory than any plans suggested by the Michigan and Ohio Acts. 
In both Michigan and Ohio the various clerks of court act in the ca- 
pacity of trustee.** It is apparent that in our more thickly populated 
communities, this would be an undue burden for the clerk and event- 
ually would necessarily entail the addition of several members to his 
staff. It is also felt that clerks of court are not necessarily qualified 
to act in this capacity, and that in providing that persons duly ad- 
mitted to the practice of law act as trustees wherever possible, 
persons particularly qualified for this type of work will be secured. 
Their knowledge of the practice will, of course, solve many of the 
problems for them. 


A provision is made for an investigation of any sources available 
to determine whether or not the provisions of the act are being com- 
plied with. Of course this will normally be unnecessary, and conse- 
quently it will be done only upon the instigation of a creditor who is 
not satisfied as to the manner in which the proceedings are being en- 
forced. The provision will be a safeguard against failure of compli- 
ance but at the same time will minimize costs of administration by 
supplying a simple and voluntary procedure. 

The compensation of the trustee, though an arbitrary figure, never- 
theless is adequate and not out of reason. One justification for this 
act is that obligations may be re-financed more economically than any 
other liquidation of the wage-earner’s debts. This provision consider- 
ably decreases the cost formerly incurred by re-financing through 
small loan companies.*® It is apparent that a liquidation of this na- 
ture will extend beyond a period of six months and all the costs in- 
curred by a proceeding under this act, including the trustee’s fee, will 
not exceed fifteen per cent of the total funds available for distribu- 
tion. The limits upon the trustee’s compensation, particularly the 
maximum limit which is adequate for any particular case regardless 
of size, ensure the reasonableness of the charge—a necessary consid- 
eration to justify the procedure. 


(19) Costs. Costs shall be taxed immediately before the final 
distribution and such distribution shall not be made until there are 
sufficient assets in the fund to meet all costs, disbursements and 
administration expenses including the trustee’s fee in addition to 
the final payment. During administration a sufficient amount shall 
be kept in the fund to pay all costs, disbursements and adminis- 
tration expenses including the trustee’s fee, which have thus far 





“Ohio Gen. Code (Page’s Code Service [1933] No. 12, p. 483) §11728-1. 
Mich. Comp. Laws (Mason’s 1933 Supp.) §15364-1. 
“See discussion, supra at note 11. 
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been incurred, and no distribution shall be made unless there is 
sufficient in excess of such payments as reserve for such charges. 
Costs shall be taxed as herein provided and as provided elsewhere 
in these statutes but shall not exceed seven and one-half dollars 
when the total amount paid into the fund is one hundred dollars 
or less, and shall not exceed ten dollars when the total amount 
paid into the fund is one hundred fifty dollars or less and for 
any additional sums the limits prescribed by section 271.04(12) 
of these statutes shall apply. 


The problem of costs is dealt with by making applicable relevant 
sections of the statutes dealing with costs in the various courts.*® 
Though proceedings are simple and informal, some small costs will 
be incurred by the papers required and the possibility of service where 
registered mail will not be sufficient. These costs should be allowed, 
but because it is vital that they do not exceed a reasonable limit, the 
maximums have been adjusted to fit the case. Therefore on amounts 
involving one hundred dollars or less the entire charge will not ex- 
ceed seven and one-half dollars for costs and seven and one-half dol- 
lars for trustee’s fee. This provides a limit of fifteen per cent for the 
cost of a receivership involving one hundred dollars. It represents the 
cost of maintaining a loan under the rates prescribed by the Banking 
Commission for a period of between six and seven months and it is 
considered that most loans of this nature extend beyond six months. 

Some states, as a part of similar legislation, have provided ‘that 
the “act shall not apply to any action, suit or proceeding to recover 
money upon a claim arising upon contract express or implied .. . , 
if the contract was entered into prior to the effective date of this 
act.”47 While that might easily be made a part of this act without 
destroying much of its effectiveness, it seems unnecessary to include 
it for constitutional reasons. Only a considerable deprivation of rem- 
edy constitutes impairment of the obligation, and inasmuch as this act 
will aid in the collection of claims, it will not violate the “obligation of 
contracts” clause.** It should not be included unless absolutely nec- 
essary because of the desirability of applying this procedure to pres- 
ently outstanding debts. 


(20) Errect or Partiat Inva.ipity. It is the intention of 
the legislature that this act is, and it is hereby declared to be 





“ Costs in circuit courts are provided by c. 271 and specifically by §271.04, in 
justice courts by c. 307 (in §307.01). 

“ Sturges, op. cit. supra note 5, at 1081, §11. 

“ Changing the remedy by which a right under a contract is enforced does not 
impair the obligation of contract. Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 
209 (1911); State ex rel. Milwaukee v. M. E. R. & L. Co., 169 Wis. 183, 172 N. 
W. 239 (1919). 
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severable, each section from every other section. In the event 
that any section or sections, are invalid, such invalidity shall not 
affect any other section or sections. 


This section, somewhat elaborated, follows the general form of 
codes involving several sections, all governing or applying to a single 
legal transaction.*® Its purpose is to save the act for voluntary as- 
signment purposes in the event that the involuntary feature is held 
invalid.5° 


C. CoNCLUSION 


It is significant that the general consensus of opinion of practi- 
tioners in Ohio®! and Michigan®? where this act is first being tried, 
as well as those in Duluth where the Minnesota Act®® is in force, is 
that the plan is very successful and will be of increasing importance. 
In the Municipal Court of Cincinnati (Ohio), Civil Division, the clerk 
reports that between August 18, 1933 and October 27, 1933 thirty ap- 
plications for trusteeships had been received and favorably passed up- 
on by the Municipal Court. Of these thirty during that period twen- 
ty-seven were in full and satisfactory operation. The clerk reported 
that thirty applicants listed a total of two-hundred sixty creditors, 
among whom were quite a few with secured claims who rendered 
their proof of claim, waiving their right to attachment and electing 
to share in the proceedings. In that period of time no complaint had 
heen received from any of the creditors nor was there any known 
abuse of the situation by any of the debtors. It might be pointed out 
that the three defaults by debtors occurred in a state which makes 
the proceeding a voluntary one by the debtor, and when he makes an 
application he simply is directed or ordered to make a specific regu- 
lar payment, but his pay check is not, as it is under the proposed act, 
controlled by the court. This explains the manner in which defaults 
may be experienced when the plan is voluntary. 

In Michigan the program has also been of a voluntary nature. On 
December 14, 1933, Judge Joseph A. Gillis of the Common Pleas 
Court of Detroit in charge of the conciliations division reported that 








“ These provisions have been everywhere regarded as effective and respected 
by courts. The Wisconsin court has indicated that no other conclusion might 
reasonably be reached. Borgnis v. Falk Co., supra note 48, at 357, Brittingham & 
Hixon Lumber Co. v. City of Sparta, 157 Wis. 345 at p. 352, 147 N. W. 635 
(1914) 

See supra §§2 and 3 and discussions thereof. 

™ Supra note 15. ; 

" Supra note 15. 
" Supra note 15. 
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approximately 2,000 debtors were then paying installments and ap- 
proximately 80% were successfully in operation. The plan had then 
been in effect for four months. The co-operation of credit houses and 
credit bureaus was obtained as soon as they sufficiently understood 
the purpose of the statute and that its operation was a wholesome 
solution for the creditor as well as the debtor.5* When conflicting in- 
terests are satisfied with the procedure, and the ends of justice are 
served, the highest goal of any legislation has been attained. 

Some idea of how a plan similar to the one suggested has worked 
elsewhere may be found in a study of the files of the American Amor- 
tization Company of Chicago, Illinois.55 This company operated in 
Chicago with very satisfactory results until the fall of 1932 when it 
went out of business by reason of inability to secure finances. There 
was, of course, no law similar to that suggested here in force in Illi- 
nois, and the plan which was operated by the Amortization Company 
was voluntary. The company put in effect a plan for the installment 
settlement of obligations of small wage-earners whenever the indi- 
vidual creditors would co-operate.5® 

Thus it has been proved that such a plan may be effectively 
worked out to relieve the overburdened wage-earner by a private or- 
ganization even when operating without any support from a law 
which requires the co-operation of the creditors. 

The foregoing indicates that the plan has met with success and 
much favorable comment in the few instances in which it has been 





“ “When the plan was first put in operation there was considerable protest on 
behalf of the principal credit houses of the city because it was their contention 
that none of the judgment debtors were entitled to any consideraton inasmuch 
as they were deadbeats in the first place. Now that the plan has been in operation 
for several months, one of the principal credit houses made an objection to a 
motion in one of these proceedings this morning for the first time in four months, 
and in this particular instance was justified in so doing. 

“. . . . At the present time there is complete co-operation between the credit 
houses and other plaintiffs with the employers. It has come so far in the public 
opinion as to result in one of the credit houses even requesting the judge for 
permission to include in a letter of theirs to the judgment debtors to the effect 
that if the debtor does not wish to be bothered with garnishments that he should 
go to the Common Pleas Conciliation Division and apply for installment payments 
of the judgment.” From the letter of a Detroit attorney. 

“See the full discussion of the nature of the company’s business in Fortas, 
supra note 5. 

“Mr. Henry A. Coit of Chicago, who managed the affairs of the company, 
writes that they “were obliged to suspend their operations, due to lack of financial 
support, and not because of any fault with the system. It takes time to carry such 
a business to a point where it is self-supporting and we ran out of money before 
we reached that point. 

“. . . . We charged the debtor a fee based on interest calculated at 4.2%, plus 
what we called an entry charge of 50c per year, for each creditor with whom we 
had to deal. The entry charge we deducted from the first installment payment and 
the fee we pro-rated with the creditors.” 
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tried. Its fundamental principles were recently presented to the re- 
tail credit bureaus in Wisconsin along with a questionnaire relative 
to this problem.5?7 Twelve of the fourteen credit bureaus in answer- 
ing this questionnaire approved and admitted the necessity for such a 
plan as that suggested. Ten felt that there is a need of some special 
provision at the present time in view of the apparently slight use 
which is made of wage garnishments. The bureaus were also asked 
if they felt that some provision of this type was necessary even 
though the statutes were amended to permit the acquisition of future 
wages by a single garnishment, and six of the nine who answered 
felt that it was necessary. It was discovered that several of the credit 
bureaus often attempted to work out a voluntary pooling agreement 
which substantially was the work of the American Amortization Com- 
pany in Chicago.5® However, ten out of the fourteen bureaus re- 
ported that they rarely or never used this system, for it was too easy 
for a creditor to defeat its purpose under the present law. However, 
the bureaus reported that the debtor often asked for such an ar- 
rangement. 

It is considered that this plan is a workable solution for the con- 
flict of interest between the wage-earner and his creditors. The ends 
of justice may be served by the ultimate payment, normally in full, 
of all obligations without any undue hardship upon the debtor. While 
creditors will not be afforded immediate payment, their position and 
the interests of society are greatly enhanced. The debt eventually will 
be paid, the honor and pride of the debtor vindicated, his opportunity 
for economic progress improved and his credit unimpaired. The 
creditor will have his just claims satisfied without the material losses 
occasioned by bankruptcy or the termination of the debtor’s em- 
ployment as a result of repeated garnishments. 

As has been observed, such a program is an essential adjunct to a 
plan for recovery, which seeks the end of unemployment. When re- 
employment is accomplished, it must be protected and preserved. 
Much of the unfortunate credit expansion among this class will per- 
manently be checked. Its wholesome effects and urgency call for 
prompt consideration. It is felt that Wisconsin is a particularly eligi- 
ble field for this act. 





* The questionnaire was submitted to the retail credit bureaus by Dean Lloyd 
K. Garrison of the Wisconsin Law School on January 10, 1933. 
“ Fortas, supra note 5, at 528. 








INSURANCE: THE WISCONSIN “VALUED” 
POLICY” LAW! 


WINFIELD V. ALEXANDER* 
A. INTRODUCTION 


The so-called “vaiued policy law,” section 203.21 of the Statutes, 
is a legislative expression of the public opinion against the practice by 
fire insurance companies of writing excessive amounts of coverage, 
collecting high premiums, and then reducing the amounts of recov- 
eries to a minimum when losses occur. It provides that: 


Whenever any policy insures real property and the property is wholly des- 
troyed, without criminal fault on the part of the insured or his assigns, the 
amount of the policy shall be taken conclusively to be the value of the pro- 
perty when insured and the amount of loss when destroyed. 


It is applicable only in instances of total loss to realty by fire where 
property is insured and its effect in most cases is to change many of 
the principles of contract law. A statute of such drastic effect can 
only be justified by a very exaggerated condition of unfair practice 
on the part of insurers, and whether or not this feeling is reasonable 
is not within the scope of this paper. 

The two conflicting interests are clear cut and diametrically op- 
posite. The one is the interest of the insured in securing adequate 
return for the premiums paid; the other is the interest of the in- 
surer in not having to pay more than the actual amount of the loss 
sustained. From a purely theoretical view, the latter is more sound 
because the fundamental basis of insurance is indemnity for loss. This 
phrase is limited by its own terms to the actual amount of loss as the 
measure of recovery. The fire insurance policy under the valued 
policy law ceases to be a contract of indemnity and becomes one of 
endowment upon a certain contingency, namely, total loss by fire. It 
is therefore obvious that a strong public policy is the basis of the 
statute, and how this is reflected in the decisions of the Wisconsin Su- 
preme Court will be seen in the following discussion of decided cases. 

In a case? decided shortly after the first enactment of the valued 
policy statute, the basic principle of construction that has been fol- 





* The author wishes to acknowledge the assistance of Mrs. Irene Ekern Alex- 
ander and Prof. N. P. Feinsinger in the preparation of this article. 
* Wis. Stat. (1933) $203.21 (total loss measured by amount written in policy). 
* Reilly v. Franklin Ins. Co., 43 Wis. 449 (1877). 
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lowed since was set out in the statement that as the statute was based 
on public policy, the provisions of the insurance contract were abro- 
gated if inconsistent with the rights of the insured under the statute.* 
This construction makes the provisions of the statute an integral part 
of the contract as though written into the policy. The literal meaning 
of the language of the statute is given full force, and wherever there 
has been a total loss of realty by fire without criminal fault, the value 
of the property at the time of destruction is the face value of the 
policy; this is also the amount of the loss and the measure of the 
damages. This principle seems to have been adhered to without sub- 
stantial change during the subsequent decisions dealing with the con- 
struction of the statute. 

In Thompson v. St. Louis Ins. Co.,* in overruling a demurrer to 
the complaint, the court held it was not necessary to aver the amount 
of the actual loss, inasmuch as the face of the policy was the true 
amount of loss upon averments of a total loss. In Seyk v. Millers’ 
Nat. Ins. Co.,5 the statute was held to apply to all fire contracts writ- 
ten on realty in the state regardless of where the contract was made. 

Also, where there is more than one policy in force on the same 
realty at the time of the fire, the total of the amounts in each policy 
is the recovery to which the insured is entitled.® 


B. Tota Loss 


As the valued policy law applies only where there has been a total 
loss, it is essential to examine the holdings of the court in defining 
this term. Under the decisions, “total loss” or “wholly destroyed” 
mean the same and have acquired a legal significance which, in some 
cases, seems to vary from the literal interpretation which would be 
given by a layman. In Lindner v. St. Paul F. & M. Ins. Co.," the 
court quotes Seyk v. Millers’ Nat. Ins. Co.,™ in defining total loss as 
follows: “A building is wholly destroyed by fire so that the loss is 
total if its identity as a building is destroyed, although some of the 
materials remain in a more or less damaged condition.” Also in Har- 
riman v. Queen Ins. Co.,8 besides finding generally that the building 





* Reference is to White v. Conn. Mutual Life Ins. Co., reported in (1877) 5 
Cent. L. J., 486 (U.S.C.C. W.D. Mo.), for the principle stated. 

*43 Wis. 459 (1877). 

574 Wis. 67, 41 N.W. 534 (1889). 

* Oshkosh G. & L. Co. v. Germania Ins. Co., 71 Wis. 454, 37 N.W. 819 (1888) ; 
Stephenson v. Agricultural Ins. Co., 116 Wis. 277, 93 N.W. 19 (1903). 
* Lindner v. St. Paul F. & M. Ins. Co., 93 Wis. 526, 67 N.W. 1125 (1896). 
© Supra note 5. 
*49 Wis. 71, 5 N.W. 12 (1880). 
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was wholly destroyed by fire, the jury found specifically that no por- 
tion of the brick walls remaining after the fire could be used in re- 
building it; that the foundation so remaining was not sufficient to 
support a building of the weight and dimensions of the one burned ; 
that the expense of removing the debris of the old building would at 
least equal the value of all materials left; and that such materials 
were worth less than the cost of getting them out of the wreck of the 
building. It was held that this constituted total destruction within the 
meaning of the statute. In St. Clara Female Academy v. N. W. Nat. 
Ins. Co.,® the court said: 


Total loss under the statute does not mean that the material of which 
the building is composed shall be annihilated or reduced to a shapeless mass; 
that when the identity of the structure as a building is destroyed, so that its 
specific character as such no longer remains and there is nothing left but the 
cellar walls and a dilapidated foundation, the loss is total within the meaning 
of the statute. 


In the recent decision of Eck v. Netherlands Ins. Co.,)° the defini- 
tion of total loss seems to have been broadened, and there is a sug- 
gestion that an even further expansion might be made. The roof of 
the building was destroyed, the sides thoroughly burned, most of 
the studs, rafters, and joists were burned away; the flooring on the 
second floor was burned, but could be walked upon. It was estimated 
on the basis of usable material that about fifteen per cent of the build- 
ing remained. The outline and appearance of the building could be 
determined by photographs taken after the fire. It was held that the 
trial court was justified in finding that it had lost its identity as a 
building. The court says that there was evidence that a prudent own- 
er would not utilize the remnants in rebuilding, but as a matter of 
fact the owner had been denied a permit to rebuild because of a city 
ordinance. In referring to this last fact, the court says that it is not 
necessary to decide whether the insured might have recovered the 
full face of the policy on the grounds of constructive total loss due 
to refusal of the city to allow rebuilding the same building. 

This indicates that the court has considered the possibility of 
holding that an insured may recover the full face value of his policy 
where a city demolition ordinance prevents the rebuilding of a par- 
tially destroyed structure. If this should be held to be the law it 
would be a violation of underwriting principles, as this type of risk 
is underwritten in the form of demolition insurance, an additional 





°98 Wis. 257, 73 N.W. 767 (1898). 
* 203 Wis. 515, 234 N.W. 718 (1931). 
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premium for which has been sanctioned by the Wisconsin Insurance 
Commissioner. Furthermore, the Wisconsin statutory policy form 
provides for indemnity to the extent of the actual cash value of the 
property destroyed, but “without allowance for any increased cost of 
repair or reconstruction by reason of any ordinance or law regulat- 
ing construction or repair. . . .”21 


C. Portcy Provisions INCONSISTENT WITH THE STATUTE 


As previously stated,!* the provisions of the policy are controlled 
by section 203.21 where the two are in conflict. This is so even though 
the policy be statutory and passed subsequent to the valued policy 
law.12 There are several such provisions. 


(1) Actual cash value limitation 


For example, the policy provides’* that the amount of recovery 
to which the insured is entitled shall not exceed the actual cash value 
of the property destroyed. To give effect to such a limitation would 
of course completely nullify the valued policy statute, as its primary 
purpose is to prevent insurers from reducing the amount of recovery 
below the amount of insurance written when the property insured has 
been totally destroyed.*4 


(2) Pro rata liability 


Another clause!® designed to have a similar effect is one providing 
for pro rating the loss proportionately among all the insurers covering 
the risk. The effect of this clause where the valued policy law does 
not apply, where there has been less than a total loss on realty, or 
where the subject of insurance is personalty, is clearly stated in 
Stephenson v. Agricultural Ins. Co.15* In such cases, where there 
are concurrent policies covering the same risk, and when the amount 





* Wis. Stat. (1933) §203.01 (insuring clause on face of policy). 

4 Supra note 3. 

* Fox v. Milwaukee Mechanics Ins. Co., 210 Wis. 213, 246 N.W. 511 (1933). 

* Wis. Stat. (1933) §203.01: “In consideration of the stipulation herein 
named and of ............ dollars premium does insure .............0.+ and legal represen- 
tatives, to the extent of the actual cash value (ascertained with proper deduc- 
tions for depreciation) of the property at the time of loss or damage. .. .” 

* Thompson v. Citizens Ins. Co., 45 Wis. 388 (1878). 

* Wis. Stat. (1933) §203.01, lines 101-105: “Pro rata liability. This 
Company shail not be liable for a greater proportion of any loss or damage than 
the amount hereby insured shall bear to the whole insurance covering the prop- 
erty, whether valid or not and whether collectible or not.” 

8 Supra note 6. 








252 WISCONSIN LAW REVIEW 


of indemnity has been determined, the amount each insurer pays is 
determined by the proportion that its policy bears to the total amount 
of insurance in force. To illustrate, company A has $5,000 at risk, 
company B has $2,500 and company C $2,500; the loss is $5,000. A 
indemnifies the insured to the amount of $2,500. B and C each pay 
$1,250. 

However, the above rule was expanded in Sherman v. Madison 
Mut. Ins. Co.,1* where the situation was somewhat complicated by 
nonconcurrent provisions in three contracts with three different in- 
surers. Two of the policies had provisions which limited the liability. 
The third had no limiting provision and the insurer was compelled to 
make up the balance of the loss in spite of the fact that this was 
considerably more than its pro rata share. The court felt that since 
the insured had paid a premium on an amount of insurance which was 
greater than his loss, and since the defendant company had not pro- 
tected itself by limiting clauses, it should pay the difference between 
the amount recovered from the first two insurers and the amount of 
loss. The result is closely analogous to that reached under the pres- 
ent Minnesota statute, discussed below. 

In Fitzimmons v. City F. Ins. Co.,17 the insured had recovered the 
full amount of the loss from less than all of the companies on the risk. 
This was held to be no defense in an action against the defendant who 
had not paid. It was held that the pro rata share of the defendant 
was a debt and the insured was entitled to payment. The defendant 
could not get contributions from the other insurers, though the com- 
panies that had overpaid could recover from the insured.18 


(3) Arbitration 


Likewise, provisions!® for arbitration as to the amount of indem- 
nity and for the appraisal of the property destroyed to determine the 


*39 Wis. 104 (1875). 
18 Wis. 246 (1864). 
* Contra: Home Ins. Co. v. Baltimore Warehouse, 93 U.S. 527, 23 Sup. Ct. 868 
(1876) ; Williamsburg City F. Ins. Co. v. Gwinn, 88 Ga. 65, 13 S.E. 837 (1891). 
Wis. Stat. (1933) §203.01, lines 159-175: “Appraisal. In case the insured and 
this Company shall fail to agree as to the amount of loss or damage, each shall, 
on the written demand of either, and within ten days after such demand, select 
a competent and disinterested appraiser. The appraisers shall first select a com- 
petent and disinterested umpire; and failing for fifteen days to agree upon such 
umpire then, on request of the insured or this Company, such umpire shall be 
selected by a judge of the circuit court of the county in which the property was 
at time of fire. The appraisers shall then appraise the loss or damage to each 
item; and failing to agree, shall submit their differences only, to the umpire. An 
award in writing, so itemized, of any two when filed with this Company shall 
determine the amount of sound value and loss or damage. Each appraiser shall 
be paid by the party selecting him and the expenses of appraisal and umpire shall 
be paid by the parties equally.” 
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amount of loss are void as being in conflict with the statute.2° This 
result is obvious, since the amount of recovery and the value of the 
property destroyed are fixed by the statute at the face value of the 
policy, and there is no need for arbitration or appraisal. A submission 
to arbitration is not held to be a waiver of the rights of the insured 
under the statute.?! 


(4) Option to rebuild?* 


Section 203.01, lines 176-182,22 gives the insurer the right to re- 
build the damaged or destroyed property. By allowing the company 
to rebuild a building that has been totally destroyed by fire, the ef- 
fect of the valued policy law is defeated, as the exercise of the op- 
tion obviously limits the liability of the insurer to the actual cash value 
of the property destroyed in the literal sense. The Wisconsin Su- 
preme Court has sustained the right of the company to exercise this 
option, which seems to be contrary to the majority view.?8 


The outstanding case is Temple v. Niagara F. Ins. Co.** in which 
the court, through Mr. Justice Cassoday, reiterates the principles of 
the valued policy law, which control the provisions of the contract, 
and then proceeds to stress the point that the standard fire policy is 


*” Thompson v. St. Louis Ins. Co., supra note 4, Seyk v. Millers’ Nat. Ins. Co., 
supra note 5, Eck v. Netherlands Ins. Co., supra note 10. 

™ Seyk v. Millers’ Nat. Ins. Co., supra note 5. 

™* The practice of the companies in the operation of the option to rebuild 
clause is the center of much controversy between the insurers and the Insurance 
Commissioner at the present time. The companies have taken the position that 
they may exercise the option to rebuild and then concede their right to do the 
rebuilding in consideration of the insured’s waiver of his rights under the valued 
policy law, the result being a cash settlement of the loss in cases where the in- 
sured does not wish the property rebuilt. The Commissioner insists that this 
cannot be done and that the only alternative open to the companies is either to 
rebuild or pay the full amount of the insurance in force under the valued policy 
law. These two views will be presented to the 1935 Legislature for the purpose of 
being enacted into law. 

™=“Company’s options. It shall be optional with this Company to take all or 
any part, of the articles at the agreed or appraised value, and also to repair, re- 
build, or replace the property lost or damaged with other of like kind and quality 
within a reasonable time, on giving notice of its intention so to do within thirty 
days after the receipt of the proof of loss herein required; . .” See also supra 
note 13. 

* See Vance, Insurance (2nd ed. 1930) 771, as to the majority view. A prac- 
tical argument in support of the Wisconsin rule appears in State Bank of Chilton 
v. Citizens’ Mut. Fire Ins. Co., 252 N.W. 164, 166 (Wis. 1934) where the court 
refers to the option to rebuild as intended primarily to “prevent intentioned over- 
valuation of the insured property and the recovery of such overvaluation under 
the valued policy law.” But this presupposes that the valued policy law antedates 
the option to rebuild, and is not the ground on which the court had earlier sup- 
ported the coexistence of both provisions as not in conflict. 

*109 Wis. 372, 85 N.W. 361 (1901). 
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statutory. “It is the only contract that parties had within their power 
to make,” says the court, “under the Wisconsin statutes, and must 
therefore be construed in connection with other statutes.” The de- 
cision quotes the provision on the face of the statutory policy limiting 
the companies’ liability to the actual cash value,?4* and also the pro- 
vision for rebuilding at the option of the insurer, and concludes that 
these provisions are not in conflict with the valued policy law. The 
language of the opinion is unequivocal and unambiguous, and the 
facts make the issue as clear as could be desired inasmuch as the 
building was totally destroyed. The insured claimed his rights under 
the valued policy law ; the insurers claimed theirs under the standard 
policy, and proceeded to rebuild the building in conflict with the in- 
sured’s wishes. The court reversed the circuit court and said that 
a verdict should have been directed for the defendant insurance com- 
panies. 

Temple v. Niagara F. Ins. Co. is still controlling as far as the in- 
surer’s right to exercise the option to rebuild is concerned. The de- 
cision may be rationalized on the ground that the option does not con- 
flict with the valued policy law. The language, however, goes much 
further, and is contrary to many holdings in Wisconsin both before 
and after this decision, in suggesting that the provisions of the statu- 
tory policy are to be given the same effect as any statute, regardless 
of conflict. In all other situations litigated to date, where the contract 
provisions are found to conflict with the valued policy law, the former 
is always controlled by the latter. This is true even though the stand- 
ard policy was re-enacted with some slight changes in 1933; the rule 
that the last legislation prevails over former enactments has been held 
not to apply.?5 


(5) Fraud clause 


The question of the effect of the fraud clause,?® set up by the 
insurer as a defense where the valued policy law is applicable, has not 
been satisfactorily settled as to many of the possible situations in 
which it might be invoked. It would seem, however, that where the 





“8 Supra note 13. 

* Fox v. Milwaukee Mechanics Ins. Co., supra note 11. 

* Wis. Stat. (1933) §203.01, lines 1-9: “Fraud, misrepresentation, etc. This 
entire policy shall be void if the insured has with intent to deceive concealed or 
misrepresented any material fact or circumstances concerning this insurance of the 
subject thereof; or if the matter misrepresented increased the risk or contributed 
to any loss; or in case of any fraud or false swearing by the insured touching any 
—_— relating to this insurance or the subject thereof, whether before or after 
a loss. 
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company can prove such fraud as would constitute a good defense in 
the absence of the valued policy law, that the statute should not pre- 
vail. In the situations which existed in Worachek v. New Denmark 
Mut. Ins. Co.,27 and Oshkosh Packing and Provision Company v. 
Mercantile Ins. Co.,?8 the insured fraudulently overvalued the proper- 
ty destroyed. In both these cases the policy in suit covered real estate 
and personal property, and an overstatement of values after the loss 
was made as to each. The court stated that if there were no fraudu- 
lent overvaluation as respects the personalty—to which the valued 
policy law did not apply—then the jury could not consider the ques- 
tion of fraud on the part of the insured as to the realty. In other 
words, false swearing as to the value of realty which has been to- 
tally destroyed cannot be shown by the defendant company, because 
the value of the property was fixed by the face value of the policy at 
the time of loss, and this became the amount of liquidated damages 
to which the insured was entitled ; therefore, no fraudulent overvalua- 
tion subsequent to the loss could affect the liability of the company 
for the whole amount of its coverage. In both of these cases, how- 
ever, the policies were held to be indivisible, and as there was a fraud- 
ulent attempt on the part of the insured to recover more than the act- 
ual value of the personal property, the fraud vitiated the entire con- 
tract; hence, the company was relieved from paying the losses on 
either the personalty or the realty. 


Though these cases seem not to have been overruled, it might 
logically be argued that a policy covering both personalty and realty 
is divisible, and that the fraud should void only the coverage on the 
personalty. The contrary argument and the one on which the cases 
are based is that where both the realty and the personalty are at the 
same location and subject to the same hazard, a fraud avoiding lia- 
bility for any part of the loss should also be applicable to the en- 
tire risk. The Worachek case is distinguished from Rockford Ins. 
Co. v. Williams®® on the ground that in the latter the risks were in 
different locations, hence the avoidance as to one did not affect the 
others. This seems to be a sound distinction. It would seem that 
where the fraudulent overvaluation is the inducement by which the 
insurer assumes the risk in the first instance, it should be allowed as 
a good defense. But considering Dogge v. N. W. Nat. Ins. Co.,8® 
where evaluating $2,000 worth of property at $5,000 was held not 





77102 Wis. 88, 78 N.W. 411 (1899). 

* 31 Fed. 200 (U.S.C.C.E.D. Wis., 1887). 
* 56 Ill. App. 388 (1899). 

” 49 Wis. 501 (1880). 
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in itself conclusive proof of fraud, and in view of the general rule 
that overvaluation must injure the company, also the tendency of 
juries and courts to interpret evidence in favor of the insured and 
against the insurer, there may be some question as to the effectiveness 
of the fraud and false swearing clause in the policy as a defense by 
the insurer. 


D. “OTHER INSURANCE” CLAUSE 


“Other or double insurance exists where two or more policies of 
insurance are effected upon or cover the same interests in the same 
or part of the same property against the same risk, and either in the 
name of or for the benefit of the same person.”®! The standard fire 
policy now in general use outside of Wisconsin and prescribed by the 
Wisconsin Statutes for most types of fire insurers prior to 1929, 
provides that: 


Unless otherwise provided by agreement in writing added hereto this Company 
shall not be liable for loss or damage occurring (a) while the insured shall 
have any other contract of insurance, whether valid or not, on property 


covered in whole or in part by this policy; . . .™ 


Fully to understand the present state of the law upon this point, it is 
necessary to understand the policy provision as construed by decisions 
prior to the enactment of section 203.11.5? 

This clause in the policy which, for convenience, is called the 
“other insurance” clause, seems to have been given considerable force 
in allowing companies to avoid liability under standard fire contracts 
in spite of the valued policy statute. 

In Struebing v. American Ins. Co.,38 a leading case, the court 
held that the procuring of additional insurance without the written 
consent of the company attached, rendered the policy void during the 
time that such other insurance was in existence. In Filipkowski 7. 
Springfield F. and M. Ins. Co.,8+ the Struebing case is cited as repre- 
sentative of the law, and the opinion contains an ample discussion of 
the problem. After deciding that section 203.11%4* did not apply to 
the policy in suit, the court decided the case on the basis of the law 
applicable where permission for other insurance has not been given in 





“5 Couch, Insurance §1039. 

™* Wis. Stat. (1931) §203.01, lines 32-37. 

* Wis. Laws 1929, c. 456, Wis. Stat. (1931) §203.215. See note 34a, infra. 
"197 Wis. 487, 222 N.W. 831 (1929). 

* 206 Wis. 39, 238 N.W. 828 (1931). 

™* Wis. Stat. (1931) §203.215, renumbered by Wis. Laws 1933, c. 487 §92. 
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writing. On the factual setup, the issue becomes very clear. The in- 
surer had reduced the amount of insurance on the property when the 
insured moved away, taking some of the personalty with him. The 
policy covered both realty and personalty. Upon his return, the de- 
fendant company refused to take additional liability on the risk, but 
the agent offered to write additional insurance in another company. 
Insured refused and took other insurance without notifying the de- 
fendant. The court adhered strictly to the rule that the “other in- 
surance” clause avoided the insurance and denied recovery. In its 
opinion, the court says: 


To hold the defendant estopped to claim the invalidity of the insurance policy 
by reason of the procuring of the additional insurance, under the circumstances 
of this case, would be tantamount to saying that an insurance company must 
always pay the loss no matter what the terms of the insurance contract, even 
though those terms be prescribed by legislative enactment. 


This language is interesting in view of some decisions in which 
the court seems to have done just that. Also, it exemplifies the at- 
titude of those who advocate the operation of the valued policy law 
in its extreme form. 


E. Errect or OTHER PoLicies oN SAME RISK 
Section 203.11, Wisconsin Statutes (1933), provides: 


Whenever a condition is included in any fire insurance policy issued in 
this state that unless provided by agreement in writing added thereto the 
insuring company shall not be liable for loss or damage occurring while the 
insured shall have any other contract of insurance, whether valid or not, on 
property covered in whole or in part by such policy, such other or additional 
insurance, whether with or without knowledge of the insuring company, shall 
nevertheless not operate to relieve the insuring company from liability for 
loss or damage occurring while the insured shall have such other contract of 
insurance, whether valid or not. Subject to all other terms and conditions of 
its policy, each insuring company shall be liable for its proportionate share of 
any such loss or damage, but in no event shall the insured be entitled to re- 
cover from any or all of such insuring companies a sum greater than his 
actual loss or damage” 


There is still considerable uncertainty as to the effect of this sec- 
tion, as there has been no case yet decided in which it has been ap- 
plied. The only two cases at the time of the present writing in which 
the parties sought to invoke this section were the Filipkowski case and 





“>See note 34a, supra. (Italics mine.) 
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Ciokewicz v. Lynn Mut. F. Ins. Co.,35 and it was held that it did 
not apply to the policies in suit. However, there is language in the 
Ciokewicz case which is helpful in consideration of this section. Al- 
though there are several points involved which are not wthin the 
present discussion, a brief statement of the case is desirable. The 
insured had a fire insurance policy of $1,900 on his barn, in defend- 
ant company. An agent of another company induced him to drop this 
policy after an assessment had been made, and rewrote the coverage 
in another company for the amount of $1,300. The insured delivered 
the defendant’s policy to the said agent to be cancelled. He failed to 
do so and the policy remained on his desk until after the loss, though 
the insured did not learn of this until after loss when he returned the 
policy himself, stating that he was cancelling it and would not pay the 
assessment. The second insurer paid $1300. The trial court dis- 
missed the suit, but the supreme court reversed the decision and held 
the defendant liable for the full amount of the policy, $1900, under 
the valued policy law. The decision is legally sound and based on the 
fact that at the time of loss the policy had not been cancelled, despite 
the fact that the insured thought it had been. The other points decided 
are also well reasoned and based on authority, including the holding 
that section 203.11 is not applicable, as the defendant’s policy did not 
contain the “other insurance” clause. 

In view of the lack of decisive holdings, the following discussion 
is based on the language of the court in the Ciokewicz case and on 
an analysis of the problem on principle. 

Section 203.11 was passed in 1929 and appeared in the 1929 
and 1931 Statutes immediately after section 203.21, as section 203.- 
215, until revised in 1933, when it appeared as section 203.11.35* A 
revisor’s note indicates that it is a repeal of the “other insurance” 
clause, although this clause appears in the statutory standard form 
policy of 1931. The same view is taken by the Commissioner of In- 
surance. 

It is questionable whether section 203.11 was intended solely as a 
repeal of the “other insurance” clause. It would seem that, had the 
legislature intended this, it would have been simpler and more logical 
merely to have erased this clause from the statutory contract, as it 
did in 1933, instead of adding another section to the insurance stat- 
utes with wording that was subject to another interpretation. This 
view seems to be supported by the language in the Ciokewicz case 





* 212 Wis. 44, 248 N.W. 778 (1933). 
™* See notes 31a and 34a, supra. 











St Coe 


—  — 














Oe Coe 


.-—_- -—-——_ 








THE WISCONSIN “VALUED POLICY” LAW 259 


where the court says that section 203.11 applies only when the fire 
insurance contract contains an “other insurance” clause. The section 
was held not to apply in this case because the policy in suit was writ- 
ten by a mutual company not required to use the statutory form of 
contract and the policy in suit did not prohibit other insurance. The 
inference seems to be, therefore, that the legislature intended to modi- 
fy the valued policy law section 203.21, which it immediately followed, 
to the extent that where there was additional insurance affected with- 
out consent of the insurer, though the policy should not be absolutely 
void, the insurer nevertheless should be relieved of the operation of 
the valued policy law and be allowed to prorate its liability with the 
other insurers to the extent of the actual amount of the loss. This 
view is supported by a comparison of the language of the two sec- 
tions. Section 203.11 reads: “. . . but in no event shall the insured 
be entitled to recover from any or all of such insuring companies a 
sum greater than his actual loss or damage,’ while section 203.21 
reads: “. . . the amount of the policy shall be taken conclusively to 
be the value of the property when insured and the amount of loss 
when destroyed.” “Actual loss or damage” would seem to be indica- 
tive of an intention to avoid the phraseology of the valued policy law 
as well as its legal implications. 

The wording of section 203.11, which reads: “Subject to all other 
terms and conditions of its policy, each insuring company shall be 
liable for its proportionate share of any loss or damage,” indicates the 
same purpose. The face of the policy limits the recovery to the actual 
cash value of the property destroyed, and provides for prorating 
among concurrent policies as already discussed. The statute, in ad- 
dition to reiterating the policy limitations by reference, specifically 
sets out the pro rata provision and an actual loss or damage limitation. 
This, it would seem, supports the view expressed by the court in the 
Ciokewicz case, when it said: “Most insurers protect themselves in 
a situation of that kind by including in their policies a provision that 
the insurer shall not be liable for loss or damage occurring while the 
insured shall have any other contract of insurance, etc., in which 
event section 203.215 appears to be applicable.” 

The words, “whenever a condition is included in any fire insur- 
ance policy issued in this state that unless provided by agreement in 
writing added thereto, the insurance company shall not be liable for 
loss or damage occurring while the insured shail have any other con- 
tract of insurance,” indicate, it would seem, that it was intended that 
the clause should remain effective at the option of the contracting 
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parties, and it was only when this clause was included in the policy 
that the insurer could apply the section and be entitled to pro rata 
distribution of the loss with other insurers. In other words, the 
valued policy provision should not apply where this clause was at- 
tached. 

A glance at the entire situation may assist in the discussion at 
this point. Briefly, the valued policy law was enacted to prevent in- 
surance companies from overinsuring a piece of property, collect- 
ing the premiums, and then cutting down the recovery to the actual 
cash value of the property destroyed. This was obviously a just end 
whenever a single company overinsured a risk, with knowledge, or 
ability to know the fact, that the property was being overinsured. 
However, under the judicial construction of the statute the situation 
was permitted in which a property owner could effect a number of 
policies with a number of insurers much in excess of the actual pro- 
perty value and recover the amount of each policy upon suffering a 
total loss. 

The insuring companies were protected by “the option to rebuild” 
clause, the “other insurance” clause, and in certain cases, the fraud 
clause. The possibilities of these defenses have already been dis- 
cussed. In the second situation where the company avoided the poli- 
cies because of the additional insurance, an injustice was worked 
upon the insured. He had carried adequate insurance, paid the prem- 
iums, and because he was not aware of the existence of the clause for- 
bidding additional insurance, he was left without coverage. 

It is submitted, therefore, that section 203.11 was enacted to 
eliminate this injustice to the insured. In so doing, however, the 
legislature, although willing to give the innocent insured the fair 
measure of protection, was not willing to make insurers the victim of 
unscrupulous property owners, intentionally overvaluing their proper- 
ty, but intended that in both cases the insurer should be allowed to 
prorate and be released from the drastic operation of the valued 
policy law in the situations where it has no opportunity to protect it- 
self. There seems to be no practical method by which a company can 
determine the amount of insurance on a risk when it assumes cover- 
age or when the insured takes out additional insurance in other com- 
panies, except by getting information from the insured. 

Another view of the effect of the section is that it was intended 
to apply only where the loss was less than total. This is, of course, 
tenable and logical under the precise wording of both section 203.21 
and 203.11. Also, it may be argued that the term “actual loss or dam- 
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age” may be given the meaning it has acquired under the valued 
policy law, i.e., the face value of the policy. But when the statutes 
are examined in perspective, it would seem to be a stronger case for 
the previously advanced construction, namely, that section 203.11, 
when first enacted and placed in position following the valued policy 
law as section 203.215, was intended to modify section 203.21 to the 
extent above described, and that the clause in the policy prohibiting 
other insurance was not repealed by this section, but was repealed by 
the 1933 Legislature when it reenacted the revised standard form 
policy. 

The point of this discussion is graphically illustrated by the situa- 
tion in the Ciokewicz case, where, if there had been an “other in- 
surance” clause, so that the section would have applied, an equitable 
result would have been reached for both insured and insurer. The in- 
sured, it will be remembered, recovered more than the value of his 
property on two policies, one of which he had thought was cancelled. 
The conclusion from this case is, therefore, that if the policy contains 
an “other insurance” clause, the insurer can invoke section 203.11 to 
prevent the valued policy law from imposing full liability on all com- 
panies involved for the entire amount of insurance written and limit 
the recovery to the actual amount of loss sustained. However, inas- 
much as the “other insurance” clause is no longer a part of the stan- 
dard policy, it will be necessary for the insurer to endorse the clause 
on the policies to avail itself of the benefits of section 203.11. Wheth- 
er the courts will permit this in view of the fact that the clause has 
been eliminated from the standard contract, or whether they will hold 
that under the wording of section 203.11 there is implied power so to 
endorse a policy, is purely speculative and can be finally answered 
only by the Wisconsin Supreme Court. 

In the opinion of the Attorney General of Wisconsin in 1932,3¢ 
the argument construing section 203.11 as not affecting the valued 
policy law is well presented. The position there taken is that the in- 
tention was merely to have the section apply where the loss was less 
than total. The fallacy in the argument is that the situation against 
which insurers are most interested in protecting themselves is en- 
tirely ignored, 1.e., where a property owner, with the intention of sell- 
ing his property to insurance companies at more than their sound 
values, takes out policies in various companies without notifying pres- 
ent carriers of the additional insurance. 





* 21 Ops. Att’y Gen. Wis. 634 (1932). 
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The opinion states that the object of the valued policy law is to 
require insurers to appraise the value of property insured before ac- 
cepting the risk. It is immaterial how accurately a building may be 
appraised or how conservatively it is underwritten if the insured can 
at his will take out additional insurance with other companies with- 
out the knowledge of the other insurers. 

The opinion also states: “There is nothing to indicate that the 
legislature intended that the valued policy law should be abrogated 
when more than one policy is issued.” It would seem that the words, 
“whenever a condition is included,” would indicate that that is exact- 
ly what the legislature intended. 

The cases cited in the opinion in support of the position are not 
in point, inasmuch as none of them were decided in the light of sec- 
tion 203.11 or any statute of similar wording. Cases decided prior to 
the enactment of this section amply support the view stated as previ- 
ously discussed in this paper. As there are no decisions in which the 
Wisconsin Supreme Court has construed the section in a case where 
it applied, any statements of the court in relation to the statute are 
purely dicta, but keeping this in mind, the language of the Ciokewice 
case is strongly contrary to this opinion. 


F. CoNncLusion 


In conclusion it may be stated that the law of Wisconsin is clear in 
instances where real property covered by fire insurance is totally de- 
stroyed insofar as the plain application of the valued policy law is 
concerned. The amount of insurance written becomes, upon the hap- 
pening of the total destruction, the value of the property destroyed, 
the amount of the loss sustained, and the liquidated damages to which 
the insured is entitled. The one exception which has been decided by 
the court, occurs where the company elects to exercise the option to 
rebuild. A second possible exception depends upon the court’s inter- 
pretation of section 203.11. 

It is quite obvious that there are several problems unsolved and 
also that there is at least one situation in which much fraud may be 
accomplished by unscrupulous property owners. It would seem that 
to accomplish the result intended when the valued policy law was en- 
acted, and to eliminate overinsurance and incendiary fires, it is neces- 
sary that some legislative changes be made. 

A brief consideration of the type of legislation which would cope 
with this problem is appropriate. Several suggestions have been con- 
sidered to eliminate the condition brought about by our present statute 
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and its application. It is the opinion of Commissioner of Insurance 
H. J. Mortenson that the option to rebuild should be abrogated by 
statute. It is argued that by this method the companies would be com- 
pelled to adopt effective means of preventing overinsurance. It is not 
clear just what means could be adopted, but presumably the only pos- 
sible method would be a central recording office which would notify 
all other companies already insuring a risk as soon as more insurance 
was written. This, of course, would also necessitate the setting up 
of an appraisal system of some description. 

A second method considered is that the amount of indemnity re- 
coverable under the valued policy law should be limited to a given 
percentage of the value of the property destroyed in excess of the 
actual value. This would protect the insurers from paying excessive 
amounts for destroyed property as they do in some cases under the 
present rule, but would not eliminate, it would seem, the evil of over- 
insurance and collection of excess premiums. 

The plan which it seems to the writer offers the soundest solution 
to the problem and which will bring about the greatest equity to both 
companies and property owners is the Minnesota statute. This is 
found in section 3516, Minnesota Statutes (1927), entitled “Whole 
Amount Collectible,” and provides that : 

Every company insuring any building or other structure against loss or 
damage by fire, lightning or other hazard, by the issue of a policy or renewal 
of one therefore, or otherwise, shall cause such structure to be previously 
examined, a full description thereof to be made, and its insurable value to be 
fixed, all by the insurer or his agent, and the amount thereof to be stated in 
the policy. In the absence of any change increasing the risk, without the con- 
sent of the insurer, of which the burden of proof shall be upon it, and in the 
absence of intentional fraud on the part of the insured, the whole amount 
mentioned in the policy or renewal upon which the insurer receives a prem- 
ium, shall be paid in case of total loss, and in case of partial loss, the full 
amount thereof. If there are two or more policies upon the property, each 
shall contribute to the payment of the whole or partial loss in proportion to 
the amount specified. . . . 

Section 3517. INSURANCE IN EXCESS OF VALUE. No company shall knowing- 
ly issue any policy upon property in this state for an amount which, together 
with any existing insurance thereon, exceeds the fair value of the property, 
nor a longer term than five years. Any company wilfully insuring property 
for more than its real value shall forfeit to the state, for the benefit of the 
school fund, double the premium collected on such policy.” 
™ The balance of the section which has been omitted provides for co-insurance 

contracts. This is taken care of very satisfactorily by Wis. Stat. (1933) §203.22. 
Attention is called to the fact that by the use of the co-insurance clause, an in- 
surer may avoid the application of the valued policy law. However, it has not 
been considered in this paper, as the fundamental purpose of co-insurance is to 


increase the amount of coverage whereas the problems involved in a consideration 
of the valued policy law arise from the fact of overinsurance. 
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In Bankers Joint Stock Land Bank v. St. Paul F. & M. Ins. 
Co.,38 the court makes a very clear application of the statute in the 
following situation. Defendant company had written a policy for 
$400, and stated the insurable value as $600. The Connecticut Com- 
pany had a second policy on the same risk in the amount of $800 and 
the insurable value fixed at $1,000. The loss was total. The court 
said : 


Under our statutes, in the event of total loss, there can never be con- 
tribution by insurance companies unless the total insurance on the property 
exceeds the insurable value. 

Appellant’s liability must be fixed from the insurable value stated in its 
policy, i.e., $600. The total insurance on the building was $1,200, of which ap- 
pellant had $400, and the Connecticut Company $800. Appellant’s pro rata 
share would be %2, or $200, and the Connecticut Company’s share would be 
$400. The prorating extends only to the extent of the concurrence of the two 
policies up to the insurable value as stated in the smaller policy. This would 
be to the extent of $600. The additional insurable value of $400, required to 
equal the $1,000 insurable value stated in the Connecticut Company policy, 
would have no concurrent insurance and would have to be paid in full by that 
company and this would require its full liquidation of its policy. This fact 
results from the Connecticut Company fixing the insurable value at $1,000 
in its policy. . . . Certainly the appellant’s contract cannot be enlarged, ex- 
tended or modified without its consent. It must follow that the insurable 
value as fixed in the second policy cannot control or have any bearing in de- 
termining the rights of the appellant. It, of course, has the right to insist that 
insofar as it is concerned a total loss cannot exceed $600 which, as to it, is 
the insurable value.” 


This statute seems to do directly what the Wisconsin statute, sec- 
tion 203.21, attempts to do by indirection. It specifically makes it 
illegal to overinsure property and puts a direct penalty on the com- 
pany for so doing. It protects the first company assuming the risk 
when the insured takes out additional insurance in another company 
without informing or securing the consent of the first company. It 
places the burden of investigating as to existing insurance upon the 
second company and puts upon it the penalty of non-contribution for 
the excess insurance written if it fails to investigate. The insured is 
protected in that if a company deliberately sets a high insurable val- 
ue in order to write excessive amounts of insurance to get high prem- 
iums it must pay in full in case of total loss. It penalizes companies 
which intentionally overinsure and penalizes policy holders who in- 
tentionally try to defraud insurers. 





* 158 Minn. 363, 197 N.W. 749 (1924). 
* Ibid. at 367-8, 197 N.W. at 750. 
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Another feature of the statute worthy of note is that it does not 
limit the operation of the valued policy law to fire risks, but includes 
“loss by fire, lightning or other hazard.” It would seem that if a 
valued policy law were desirable with respect to insurance on real 
property, there is no logical reason for limiting it to fire only when 
fire is but one of the many hazards to which the property is subjected. 











STATUTE LAW 


Eprtors’ Note.—In the spring of 1933, a project for the study 
of Wisconsin statutes was begun by the Law School, with the co- 
operation of the Wisconsin State Bar Association.!_ The objectives 
were set out as follows: 


The objectives of this project are twofold. One is educational. Referring 
to this purpose of the experiment in a letter to the President of the State Bar 
Association, Dean Garrison said: “In common with nearly all law schools, we 
have no courses designed to teach students how statutes are constructed, how 
and why they are adopted and revised, how vitally important they are in the 
modern scheme of the law, what fields they cover, in what differing or similar 
ways other states have handled the same problems, and how the courts deal 
with statutes in supplying omissions, in construing doubtful clauses, and in 
applying fixed provisions to constantly changing fact situations and social 
needs. The project is an experiment designed to fill this gap in the curriculum. 
If the experiment proves successful, it may ultimately be developed into a 
formal course open to the student body as a whole, instead of being limited 
to the Law Review editors.” 

The second objective is a legislative one. It is hoped that as a result 
of ascertaining and studying defects in the statutes, amendments or new 
statutes may be proposed to the legislature. A competent system of statu- 
tory law can only be constructed by means of exhaustive research into factual 
as well as legal questions. It is believed that the state university is the most 
logical center for this type of work... ? 


Six fields of statutory law were chosen: Property, Criminal 
Law, Corporations, Insurance, Debtor-Creditor Law, and Contempt. 
Several studies of a preliminary character have appeared in previous 
issues* under the above heads. The results of these studies have 
indicated, in some cases—for example, Property and Contempt— 
that immediate revisions of the statutes are not now feasible, and 
consequently, no additional material has as yet been compiled. In 
the other fields, however, the original program set out upon has been 
drawn to a conclusion in the form of definite statutory suggestions 
found in this issue. In addition to those fields originally selected for 
study, subsequent research indicated that legislative action ought to 
be taken to reenact the Factors’ Act, and such definite suggestion is 
herein made. Also, case studies indicated a need for re-defining 
homicide, the adoption into statutory form of the common law rule 
respecting the duty of an insurer promptly to take action on applica- 
tions for insurance, and an amendment of the Recording Act re- 
lating to the assignment of mortgages. 

Bills embodying substantially the statutory proposals contained 
in this issue have been introduced in the Legislature. 





*See Rice and Sinykin, A Project for the Study of Wisconsin Statutes (1933) 
& Wis. L. Rev. 195. 

* Ibid, at 197-8. 

* Property: 8 Wis. L. Rev. 269; id. 354; 9 id. 174; id. 407. Croanat Law: 
§ id. 265; 9 id. 172; id. 289. CorporaTIoNs: 8 id. 261; id. 338; id. 342; 9 id. 286; 
10 id. 106. InsuRANCE: 8 id. 349. Destor-Creprror Law: 8 id. 346; 9 id. 177. 
Contempt: 8 id. 334; 9 id. 166; id. 278. 
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AUTOMOBILES—LIABILITY INSURANCE—“OMNIBUS COVERAGE” 
STATUTE.—The ever increasing toll of injuries to property and per- 
son resulting from automobile accidents indicates the advisability of 
such increased protection to the public as is compatible with the func- 
tion of the automobile in modern society. 

The statutes of a great number of states mark the effort to achieve 
this protection through standardized forms of liability policies or pro- 
visions. These statutes vary but may be grouped into two main 
classes: (1) statutes containing an “omnibus coverage” or “extended 
insurance” clause, illustrated by the Wisconsin statute! which ex- 
tends the policy coverage to persons other than the named assured 
who are riding in or operating, or are responsible for the operation 
of the assured’s automobile; and (2) statutes such as that of New 
York,? which extends the owner’s responsibility to cover damages re- 
sulting from negligence in the operation of the car by persons using 
the car with his permission, and then makes it mandatory that all 
insurance policies issued to the owner cover the liability thus created. 

The New York approach seems preferable. In extending the 
liability of the owner, it allows recovery from him for the negligent 
acts of those driving with his consent, whether he is insured or not, 
while the Wisconsin statute in no manner affects the scope of the 
owner’s personal liability. Extension of the owner’s liability as pro- 
vided by the New York statute seems desirable since it increases the 
probability of recovery by an injured person. Furthermore, it would 
seem quite logical that a greater proportion of car owners would in- 
sure themselves if their liability were to be thus extended. This 
tendency would not be offset by higher premiums than under the 
Wisconsin type of statute, since the companies’ risks are the same 
under both types in that they include liability for the acts of the same 
group, t.e. the owner and those persons driving with his permission. 
Indeed an increase in volume of business resulting from the owner’s 
desire to protect himself from the increase of risks flowing from the 
extension of his liability, might follow, which would result in lower 
premiums, other factors remaining the same. Conversely extended 
insurance coverage when the uninsured owner’s liability is not ex- 
tended, as in Wisconsin, decreases the volume of business (by reason 
of the discouraging factor that, since the law saddles the insurer with 
risks which it does not place upon the owner, the owner increases his 
burden by insuring) and thereby increases its cost to the relatively 





* Wis. Stat. (1933) §204.30(3). This subsection, with suggested amendments, 
is set out infra. 

*N. Y. Vehicle and Traffic Law (Cum. Supp. 1932) §59: “Every owner of 
a motor vehicle or motorcycle operated upon a public highway shall be liable and 
responsible for death or injuries to persons or property resulting from negligence 
in the operation of such motor vehicle or motorcycle, in the business of such 
owner or otherwise, by any person legally using or operating the same with the 
permission express or implied of such owner. All bonds executed or policies of 
insurance issued to the owner of a motor vehicle or motorcycle shall contain 
a provision for indemnity or security against the liability and responsibility pro- 
vided in this section. . . .” 
* Legis. (1933) 8 Wis. L. Rev. 349, 352. 
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fewer owners who perform the socially desirable act of insuring 
themselves. 

Assuming, however, that the present statute is retained in sub- 
stance, certain modifications are suggested for the purpose of in- 
creasing the protection to the public. 

The Wisconsin court has rejected the family car doctrine* but 
the statute should be amended so that permission of a member of the 
household fourteen years of age and over, and not only an adult 
member, will be effective in extending the coverage. 

It may be doubted whether the court was so restricted by the 
wording of the present statute as to be forced to the conclusion that 
the “omnibus clause” does not extend to a garage liability policy. 
However, it has been so held.5 It would seem especially desirable 
that public protection in this field be afforded. Trial runs by pros- 
pective purchasers, who under the circumstances carry no liability in- 
surance, should be covered. Unfamiliarity with the car and the de- 
sire to put it through its paces aggravates the possibility of injuries 
on these occasions. A change of position in the statute of the clause 
excepting garages and other automobile concerns will accomplish this. 

A clause might well be added to the first paragraphs of sections 
204.33 and 204.34° which would prohibit any limitation on, or exclu- 
sion from coverage or benefits because of the use of a trailer. Many 
policies now exclude liability if an accident occurs while a trailer is 
attached. The extensive use of trailers in this state occasioned by 
milk hauling and vacation travel makes the limitation a matter of 
concern. 

To accomplish these results, the following amendments are sug- 
gested : 


204.30 Accident insurance, highway traffic, policy pro- 
visions. . . . 

(3) No such policy shall be issued or delivered in this state 
to the owner of a motor vehicle, including a garage, unless it con- 
tains a provision reading substantially as follows: The indemnity 
provided by this policy is extended to apply, in the same manner 
and under the same provisions as it is applicable to the named as- 
sured, to any person or persons while riding in or operating any 
automobile described in this policy, when such automobile is being 
used for purposes and in the manner described in said policy. Such 
indemnity shall extend to any person, firm or corporation legally 
responsible for the operation of such automobile, except to a pub- 
lic automobile garage, an automobile repair shop, a sales agency, 
or a service station and/or the agents or employes thereof. The 





*Crossett v. Goelzer, 177 Wis. 455, 188 N.W. 677 (1922), (1923) 2 Wis. L. Rev. 
123; Geffert v. Kayser, 179 Wis. 571, 192 N.W. 26 (1923); Papke v. Haerle, 189 
1 156, 207 N.W. 261 (1926) ; (1927) 4 Wis. L. Rev. 120; (1932) 8 Wis. L. Rev. 

* Manuel v. Wis. Auto. Ins. Co., 211 Wis. 230, 248 N.W. 121 (1933). 

*It would seem that these two similar sections (204.33 and 204.34) could be 
combined. If a combination is to be effected, the Reviser of Statutes is better pre- 
pared to preserve such distinctions as may have been in the mind of the legislature. 























STATUTE LAW 269 
insurance hereby afforded shall not apply unless the riding, use, 
or operation above referred to, be with the permission of the as- 
sured named in the policy, or if such assured is an individual, with 
the permission of [an adult] a member of such assured’s house- 
hold of the age of at least fourteen years, other than a chauffeur 
or domestic servant [; provided, however, that no insurance af- 
forded by this paragraph shall apply to a public automobile garage 
or an automobile repair shop, sales agency, service station and/or 
the agents or employees thereof]. In the event an automobile 
covered by this policy is sold or transferred, the purchaser or 
transferee shall not be an additional insured without consent of 
the company, indorsed in writing. 


The following is to be added as section 204.33(1) (d): 


To the operation, manipulation or use of such motor vehicle 
while a trailer is attached thereto. 


The following is to be added as section 204.34(1) (d) : 


The operation, manipulation or use of such motor vehicle 
while a trailer is attached thereto. 
E. STANLEY RECTOR. 


CoRPORATIONS—LIMITATIONS ON DivipENpDs.—It is generally re- 
garded as the settled rule! that even in the absence of any statutory 
provision, a corporation may not lawfully declare dividends out of its 
capital assets or out of assets needful for the payment of corporate 
debts. The reasons commonly ascribed as the basis for this rule are 
threefold:? (1) the prevention of fraud on creditors who have ex- 
tended credit on the faith of the corporation’s capital assets, (2) the 
right of the stockholders to have the entire capital assets preserved 
for the prosecution of the purposes of incorporation, (3) the right of 
the creditors to the capital assets as a trust fund for their security, 
from which withdrawals may not be made to their prejudice. The 
idea underlying the third of this series of reasons—the trust fund 
theory— has been largely discountenanced, no longer being recog- 
nized by the foremost legal scholars in the field of corporation law® 
or by the cases.* Be that as it may, the rule still stands independently 
of statutory legislation, that dividends may not be declared out of 
the capital assets of the corporation. 

The statutory limitations on the declaration of corporate dividends 
in force in the several states of the United States may be reduced to 
three major propositions:5 (1) no dividend may be declared while 

* Fletcher, Cyc. Corp. (Perm. ed. 1931) §5329; 14 C.J. 800; 7 R. C. L. 283. 

* Fletcher, Cyc. Corp. (Perm. ed. 1931) §5329; 14 C. J. 801. 

* Ballantine, Corporation Law and Practice (1930) 719; Cook on Corpora- 
tions (8th ed. 1923) §9; 3 Pomeroy, Equity Jurisprudence (4th ed. 1918) §1046; 
Thompson on Corporations (3rd ed. 1927) §3428. 

“Hollins v. Brierfield Coal & Iron Co., 150 U.S. 371, 14 Sup. Ct. 127 (1893); 
Ballin v. Merchant’s Exch. Bank et al., 89 Wis. 288, 61 N.W. 1118 (1895); Lue- 
decke v. Des Moines Cabinet Co. et al., 140 Iowa 223, 118 N.W. 456 (1908); 
Ratcliff v. Clendenin, 232 Fed. 61, 66 (C.C.A. 8th, 1916). 

*For an appraisal of these limitations and a statement of the jurisdictions in 
which they are in effect, see Legis. (1933) 8 Wis. L. Rev. 261, which introduces the 
discussion to which this article is a conclusion. 
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the corporation is insolvent or which will render it insolvent, (2) 
no dividend may be declared if the net worth of the remaining assets 
will be less than a specified sum, (3) no dividend may be declared ex- 
cept from profits. The first of these limitations appears to be super- 
fluous when one considers that a dividend declared in the face of cor- 
porate insolvency is subject to attack under the general law as a 
fraudulent conveyance. This would be true whether the dividend 
statutes are interpreted as adopting the equity definition of insolv- 
ency— inability to meet maturing obligations, or the bankruptcy rule 
—sum total of assets is less than the sum total of liabilities,?7 for the 
fraudulent conveyance laws employ the more inclusive view of in- 
ability to meet maturing obligations. Thus if a conveyance is fraudu- 
lent under a dividend statute employing the bankruptcy rule, it is a 
fortiori fraudulent under the fraudulent conveyance law. It has been 
suggested® that if the equity interpretation of insolvency is the one in- 
tended in the dividend statutes, then the insolvency prohibition may 
be of some efficacy in discouraging unwise dividends where the cor- 
poration has frozen assets. It would seem, however, that the fraudu- 
lent conveyance laws—which employ the equity definition of insolv- 
ency—would have a like deterrent force, rendering this particular 
provision unnecessary in statutes intended to regulate the source of 
corporate dvidends. The only apparent value in such a provision 
would seem to lie in the further provision that a violation of the in- 
solvency prohibition be punished by the imposition of a penalty on the 
miscreant board of directors. This phase of the insolvency provision 
in dividend statutes affords an ample justification for its presence, 
for the directors of a corporation are much more hesitant to declare 
a dividend when it may bring a penalty in the form of personal lia- 
bility than when the only penalty is a voiding of the dividend. 

The surplus and profits limitations, those found in the greatest 
number of the states, have been, through their treatment by the 
courts, to a large measure reduced to One test or standard. This re- 
sults from the definition of profits—an apparently elusive and almost 
metaphysical concept—as that which remains after deducting from 
the income of the corporation all the expenses incurred and losses 
sustained in the prosecution of its business; thus identifying profits 
with surplus.1° This rule would prevent a corporation which had 
suffered a capital decrement, not yet replaced, from paying dividends 
despite the fact that it had current profits. 





* Wis. Stat. (1933) $242.04, See Weiner, Theory of Anglo-American Dividend 
Law, (1929) 29 Col. L. Rev. 461-82. 

"As Weiner indicates in his article, supra note 6, there have been only two 
decisions dealing with the declaration of dividends by insolvent corporations. One 
of these—U. S. Smelting Co. v. Hofkin, 266 Fed. 679 (C.C.A. 3rd, 1920)—adopted 
the equity definition and the other—Penn. Iron Works v. Mackenzie, 190 Mass. 
61, 76 N.E. 228 (1906)—the bankruptcy interpretation. 

* Glenn, Fraudulent Conveyances (1931) 364. 

* (1929) 29 Col. L. Rev. 461-82. 

* See Legis. (1933) 8 Wis. L. Rev. 338. 
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The English rule under the Companies Act!! requires that di- 
vidends be not declared out of capital; it has been held that this re- 
striction does not preclude the payment of dividends where there is 
extant a capital deficit due to depreciated fixed assets, prior operating 
losses, or wasting assets.1* This rule as interpreted by the English 
courts would seem to be the better rule inasmuch as it does not re- 
quire a corporation which has undergone a depreciation in the value 
of its capital assets to rebuild the capital structure entirely before 
paying dividends; it permits a more gradual recoupment of assets 
with a continued though somewhat modified dividend policy. 

The text of the present statute in Wisconsin on the corporate de- 
claration of dividends is as follows: 


182.19 Dividends; payment of, when; liability. (1) No 
dividend shall be paid by any corporation until at least fifty per 
cent of the authorized capital stock has been fully paid in, and 
then only out of net profits properly applicable thereto, and which 
shall not in any way impair or diminish the capital; and if any di- 
vidend shall be paid contrary to this provision every stockholder 
receiving the same shall be liable to restore the full amount thereof 
unless the capital be subsequently made good ; and if the directors 
shall pay any dividend before the said portion of such capital 
stock is fully paid in, or when the corporation is insolvent or in 
danger of insolvency, not having reason to believe that there were 
sufficient net profits properly applicable thereto to pay the same 
without impairing or diminishing the capital, they shall be jointly 
and severally liable to the creditors of the corporation at the time 
of declaring such dividends to the amount of their claim. 
(2) But any corporation which has invested net earnings or 
income in permanent additions to its property, or whose property 
shall have increased in value, may declare a dividend either in 
money or in stock to the extent of the net earnings or income so 
invested or of the said increase in the value of its property; but 
the total amount of such dividend shall not exceed the actual cash 
value of the assets owned by the corporation in excess of its total 
liabilities, including its capital stock.18 
Thus it is seen that Wisconsin has adopted the profits and impairment 
of capital limitations, and that in addition, the Wisconsin statute per- 
mits the declaration of dividends out of unrealized appreciation in the 
value of the corporation's property. 

In order to bring our dividend law into closer accord with the 
views which have been presented in this and in preceding articles, 
it is suggested that the legislature of the state of Wisconsin repeal 





19 & 20 Geo. V. c. 23, schedule 1, cl. 91; 26 Chitty’s Eng. Stat. (6th Ed.) 
794, 

™ Lee v. Neuchatel Asphalt Co., 4 Ch. D. 837 (1877); Verner v. Gen’l, etc. 
Trust, (1894) 2 Ch. 239, 268; Lawrence v. West Somerset Rail Co., (1918) 2 Ch. 
250, 256. 
* Wis. Stat. (1933) §182.19. (Italics mine.) 
* Supra notes 5 and 10. 
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section 182.19 of our statutes and enact in its place the following pro- 
posed statute: 

182.19 Dividends; payment of, when; liability. (1) Di- 
vidends may be declared only after fifty percent of the authorized 
capital stock of the corporation has been fully paid in. 

(2) Cash and stock dividends may, except as provided in 
clause (3), be paid only out of—(a) earned surplus or net pro- 
fits; but in case there has been an impairment of stated capital 
through causes other than the depletion of wasting assets, cash 
and stock dividends may be paid out of such earned surplus or 
net profits only as shall have been earned during the next preced- 
ing accounting or dividend period, which shall not be less than six 
months nor more than one year in duration ; provided that in case 
such impairment shall reduce the capital to an amount less than 
the aggregate amount of the capital preference, on dissolution, of 
the outstanding shares, no dividends shall be paid whatsoever ; or 
out of (b) realized appreciation in the value of the fixed assets of 
the corporation. 

(3) Stock dividends may also be declared against paid-in 
surplus or surplus derived from the reduction of capital. 

(4) No dividend of any kind shall be paid unless accompanied 
by a statement to the stockholders of the source from which the 
dividend is paid. 

(5) If any dividend shall be declared or paid contrary to any 
of the above provisions, every stockholder receiving the same shall 
be liable to restore the full amount thereof. If the directors of 
any corporation shall declare or pay any dividend contrary to the 
above provisions, or when the corporation is insolvent or which 
will render it insolvent, they shall be jointly and severally liable 
to the creditors of the corporation at the time of declaring such 
dividends to the amount of their claims. 

The proposed statute retains as desirable the requirement of the 
present statute that fifty per cent of the authorized capital stock of 
the corporation be fully paid in before any dividends are declared ;15 
it also retains the penalty features of the present law. 

* In Goetz v. Williams, 206 Wis. 561, 564, 240 N.W. 181 (1932), the court said 
that the underlying purpose of §180.06 of the Wisconsin statutes and of §182.19, 
restricting, respectively, the transaction of business and the payment of dividends 
by a corporation is the same—that of protecting the creditors of the corporation. 
Being in pari materia, the express rule to determine what proportion of stock shall 
be subscribed and what proportion paid in before the corporation may transact 
business is applicable to this section, limiting the payment of dividends. Enactment 
of §182.13 and of §182.14, authorizing the issuance of preferred stock and stock 
without nominal or par value, did not abrogate such limitation, and when the 
capital stock of a corporation consists in whole or in part of preferred and nonpar 
value stock, the time when dividends may be paid is to be ascertained by §180.06. 

Section 180.06 of the Wisconsin statutes provides in subsection (3)—“the cor- 
poration shall not transact business with any others than its members until one-half 
of its capital stock shall have been subscribed and one-fifth of its authorized 
capital actually paid in. If the articles authorize only stock without par value, the 
corporation shall not transact business with any others than its members until at 
least one-half of the number of authorized shares shall have been subscribed and 
one-fifth of the number of authorized shares actually paid in.” 
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In accord with the statement above, of the desirable features of 
the English law, this proposed statute will permit a return to investors 
on their investment during prosperous years, despite an existing capi- 
tal deficit, provided the deficit does not endanger the capital pre- 
ference of those shareholders who have such preference. Prudent 
management of the corporation may require the gradual restoration 
of the capital assets, but that is largely a matter of business judgment 
and not of legal concern. The proposed statute does, however, limit 
dividends to current profits during the existence of the capital im- 
pairment. 

An exception is made to this capital impairment limitation in the 
case of corporations whose capital is invested in wasting assets, such 
as, for example, mines, oil and gas wells, timber lands, and ninety- 
nine year leases. This exception is in accordance with the well settled 
common law rule that no reserve for depletion need be made in the 
case of a wasting asset corporation.1® One theory underlying this 
wasting asset doctrine is that if such a corporation were required to 
establish a reserve equal to the depletion in the value of its fixed as- 
sets resulting from the operation of such assets, the corporation 
would soon be converted into an investment company, and the share- 
holders in the corporation would perhaps rather do their own invest- 
ing.17 The doctrine is further justified by the fact that persons who 
invest in such a company realize or should realize that their dividends 
comprise a partial return of capital as well as of profits. Under the 
proposed statute the requirement of notice to the stockholders of the 
source of all dividends insures this knowledge on the part of the 
investors. 

As indicated, the present law permits the palpably undesirable 
and highly dangerous practice of declaring dividends from unrealized 
appreciation in the value of the corporate assets; under the proposed 
statute, dividends may be declared from appreciation in the value of 
the corporation’s property only when realized. In the light of the 
admittedly flexible and unfixed nature of values in the economic 
world, it is essential to the stability of corporate existence and im- 
perative to the economic well-being of stockholders, that dividends be 
not declared and individuals be not induced to change their positions 
in reliance on wholly speculative profits. In the discussion which pre- 
ceded the writing of this article, it was suggested that it might be 
well to permit a corporation to declare stock dividends against un- 
realized appreciation in the value of its fixed assets. The idea under- 
lying this suggestion was that a corporation which, for example, had 
large real estate holdings, the value of which had appreciated greatly 
over a number of years, but which the corporation did not desire to 
liquidate, should be permitted to declare stock dividends against the 





* Fletcher, Cyc. Corp. (Perm. ed. 1931) $5347. 

™ Ibid. at p. 868. 

This theory appears fallacious in the case of corporations which operate more 
than one mine, for example, and which acquire more mines as the old mines are 
exhausted. It is submitted, however, that this practice is somewhat exceptional, 
Hage in Wisconsin, and that the general wasting assets doctrine is none the 
less valid. 
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appreciation in order to secure itself against the disadvantage of hav- 
ing its stock rise to such a high figure that it could not be traded in on 
the market. The conclusion was reached, however, that the same pur- 
pose could be accomplished by an amendment of the charter provid- 
ing for a split-up in the shares of stock outstanding. 

The proposed statute contains no such provision as the following 
quoted from the present statute : 

But any corporation which has invested net earnings or income in 

permanent additions to its property . . . may declare a dividend 

either in money or in stock to the extent of the net earnings or 

income so invested. 
for the reason that it is superfluous. When a corporation makes an 
investment of a part of its surplus in permanent equipment, the only 
alteration made in its balance sheet is to deduct from the cash account 
on the asset side of the balance sheet the amount of the investment 
and to add it to the capital account on the same side, leaving the sur- 
plus account on the liabilities side unaltered.18 Thus, under 2(a) of 
the proposed statute, the profits represented by the surplus account 
in the hypothetical case would still be available for dividends. 

In order to prevent the false impression which is created by the 
declaration of dividends out of paid-in surplus or surplus derived 
from the reduction of capital, the proposed act permits only stock divi- 
dends to be declared out of such surplus,’® and as a further precau- 
tion requires that the source of all dividends be indicated by written 
notice to the shareholders. Such notice will preclude the misunder- 
standing as to the status of the corporation so often induced by the 
declaration of dividends out of other sources than current profits. 

Raymonp I. GERALDSON. 


CRIMINAL LAW—RECOMMENDED CHANGE IN STATUTE DEFIN- 
1NG Homicipe.—In a recent note in this law review! it was pointed 
out that the reasons for the common-law rule that if death did not 
occur within “a year and a day” after the time of the blow, shooting, 
poisoning, or other cause, there was a conclusive presumption that 
such act was not the cause and that consequently the wrongdoer was 
not guilty of murder, have disappeared, it is suggested that the rele- 
vant statute be amended in the following manner: 

340.01 Homicide. The killing of a human being, with- 
out the authority of iaw, by poisoning, shooting, stabbing or any 


*See Elwell and Toner, Bookkeeping and Accounting (1926), Model Jour- 
nal p. 12. 

* The question was raised as to whether the proposed statute would preclude 
a corporation from paying a partial liquidating dividend. The hypothetical case 
was put of a corporation which had sold its properties located in another state 
with the intention of restricting its functioning to a smaller area and which de- 
sired to return the proceeds of that sale to its shareholders in cash in order to 
reduce its capital structure. It was felt, however, that such a refund or return 
was not prohibited by the proposed statute. “A liquidating dividend is not, 
strictly speaking, a dividend at all; that term in its general application being ap- 
plied to a distribution of profits, while a liquidating dividend is a distribution of 
capital.” Fletcher, Cyc. Corp. (Perm. ed. 1931) §9050. 
* (1934) 10 Wis. L. Rev. 112. 
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other means or in any other manner, although the death may oc- 
cur more than a year and a day after such poisoning or other 
cause, is either murder, manslaughter or excusable or justifiable 
homicide, according to the facts and circumstances of each case. 


The reasons for the common-law rule were: (1) the difficulty 
of tracing proximate causation due to ignorance of pathology, (2) 
a verdict based on neighborhood repute, and (3) a retributive theory 
of punishment. This situation has been changed by the great ad- 
vances in medical science, determination by jurors who have no per- 
sonal knowledge, and the changing of the theory of punishment from 
retribution to deterrence. 

The suggested amendment would entirely eliminate remoteness in 
time as an element of causation, except as evidence on physical cause. 
It is thought this change would bring the subject matter in line with 
the present tendency of the courts and strengthen the effectiveness 
of justice. 

RicHarp S. HipPpENMEYER. 


CriMINAL LAw—RIGHT OF WAIVER oF Jury TriaAL.—The Wis- 
consin Legislature in 1925 apparently settled in this state the ques- 
tion whether the accused in a criminal case shall be allowed to waive 
his right to trial by jury. By an amendment to section 357.01 of the 
Wisconsin Statutes (1925) it was provided that: 


Issues of fact joined upon any complaint, indictment or infor- 
mation may be tried by the court without a jury or by a jury of 
less than twelve men whenever the accused in writing, or by state- 
ment in open court, entered in the minutes consents thereto. When 
there is no such consent such issue shall be tried by a jury drawn 
and returned in the manner prescribed by law for the trial of is- 
sues of fact in civil cases.? 


A recent legislative comment in this law review pointed out the 
reason for the enactment of this statute and came to the conclusion 
that the “statute is, in nature, declaratory of the public policy of the 
state rather than mandatory.”? If this conclusion is correct, it be- 
comes an open question in Wisconsin whether such “consent” of the 
accused is of itself sufficient to transfer trial of the case to the judge 
alone, or whether either the prosecutor or the judge, or both, must 
also consent. This exact question has never appeared before the Wis- 
consin Supreme Court but has been dealt with by statute or court de- 
cision in other states. 

Where there has been no guiding statute, authorities are scarce, 
but it seems that they favor the necessity for the consent of the pro- 
secutor at least.2 Also, judicial expression as to the proper interpre- 
tation of the statute when it is only declaratory is scarce, but seems to 





* Wis. Laws 1925, c. 347; Wis. Stat. (1933) §357.01. 

* Legis. (1933) 8 Wis. L. Rev. 265. 

* People v. Scornavache, 347 Ill. 403, 179 N.E. 909 (1932); State v. Mead, 4 
Blackf. 309 (Ind. 1837). 
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be inclined toward the view that either the prosecutor or the judge 
should consent.* 

In most jurisdictions where there is a statute allowing the accused 
to waive his right of trial by jury, the legislature has indicated its 
intent on this point.5 

The Wisconsin statute is strangely silent as to the legislative pol- 
icy in this respect, and is so worded that logical interpretation is de- 
feated. The use of the word “may,” in “may be tried by the court 
without a jury,” seems to indicate a permissive right in the accused, 
especially in view of the mandatory use of “shall” in the concluding 
sentence of the statute ;* and the term “consent,” in “whenever the 
accused consents thereto” and “when there is not such consent,” seems 
to draw with it the inference of an agreement between the parties to 
the action, i.e., the state and the defendant.7 Yet this statute is com- 
monly cited as placing the right of waiver solely in the hands of the 
accused. 

Nor do the cases® which influenced the legislature to grant the 
right of waiving a jury trial by the accused indicate any policy which 
the courts of Wisconsin might pursue in interpreting the act. The 
cases merely point out that the courts, in absence of a declaration by 
statute of the legislative policy, could not allow such waiver, but ex- 
pressed a willingness and ability to do so should the legislature so 
declare itself.1° 

It follows, then, that section 357.01 of the Wisconsin Statutes 
(1933) should be so amended as to establish definitely in this state 
the rights and privileges of the accused in waiving his right of trial by 
jury. The following alternative amendments are suggested as being 
clearly indicative of the legislative intent : 

(1) “357.01. Issues of fact joined upon any complaint, indict- 
ment or information [may] shall be tried by the court without a jury 
or by a jury of less than twelve men whenever the accused in writing 
or by statement in open court entered in the minutes [consents there- 
to] so requests. When there is no such [consent] request, such issue 
shall be tried by a jury drawn and returned in the manner prescribed 
by law for the trial of issues of fact in civil cases.” 





* Legis. (1933) 8 Wis. L. Rev. 265. 

*For complete digest, see American Law Institute, Model Code of Criminal 
Procedure, Commentaries (Official Draft, 1931) §266, p. 807. 

* Barber Asphalt Paving Co. v. City of Oshkosh, 140 Wis. 58, 121 N.W. 603 
(1905) (holding that the ordinary and natural meaning of the word “may” when 
used in a statute is permissive and discretionary and not mandatory) ; Equitable 
Life Assur. Co. v. Host, 124 Wis. 657, 102 N.W. 579 (1909) (holding that the use 
of the words “may” and “shall” in the same section of the statute affords a very 
strong indication that both are to be given their primary meaning, one permissive, 
the other compulsory). 

"Bouvier, Law Dictionary: “consent” is a “concurrence of wills.” 

* Oppenheim, Waiver of Trial by Jury in Criminal Cases (1927) 25 Mich. L. 
ana Perkins, Proposed Jury Changes in Criminal Cases (1930) 16 Iowa L. 

. 20. 

*In re Staff, 63 Wis. 285, 23 N.W. 587 (1885); Jennings v. State, 134 Wis. 
309, 114 N.W. 492 (1908). 

* State v. Smith, 184 Wis. 664, 200 N.W. 638 (1924). 
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A statute so worded would be a full recognition of the view that 
the right of waiver is an absolute one, granted to the accused only. It 
will prevent miscarriage of justice in cases where jury trials would be 
obviously disadvantageous, e.g., where public feeling is running high 
against the accused, and an impartial, unprejudiced jury is an impos- 
sibility. It would also prevent weak or less conscientious judges from 
shirking responsibility by allowing cases to remain in the hands of 
the jury, whose open-mindedness and capabilities as a fact-finding 
body in the particular case are in doubt. 

Further than that, such statute would meet squarely the proposi- 
tion that since the accused can by pleading guilty waive all his rights 
concerning the trial without consent of the prosecution, he should be 
free to do so when waiving only one of his rights.14 

(2)“357.01. Issues of fact joined upon any complaint, indict- 
ment or information may be tried by the court without a jury or by 
a jury of less than twelve men whenever [the accused] both parties 
in writing or by statement in open court entered in the minutes [con- 
sents thereto] consent. When there is no such consent such issue shall 
be tried by a jury drawn and returned in the manner prescribed by 
law for the trial of issues of fact in civil cases.” 

Such a statute would be a legislative declaration that the state 
also has a right to try cases with the help of a jury and the waiver by 
the accused alone cannot deprive the state of such right. It is sub- 
mitted that such a view is not historically or constitutionally correct 
and that such declaration of policy is inconsistent wth the recognition 
of the right to waiver. In all fairness, however, it must be admitted 
that in larger population centers which have become notorious as 
havens for criminals, the right of the state to demand a jury trial is 
its only protection when influential criminals are free to appear be- 
fore a friendly judge or one who has been “made friendly.” Should 
the legislature feel that the state must be protected from the possibil- 
ity of such a situation arising, this form of statute would be the better 
one to adopt.1? 

The necessity for amending section 357.01 of the Wisconsin Stat- 
utes (1933) as indicated briefly in this article and in the legislative 
note in 8 Wis. L. R. 265 cannot be overestimated. It is incumbent 
upon the legislature to express itself clearly as to what policy it feels 
will better serve the ends of justice. It is submitted that either of the 
proposed statutes will be sufficiently clear to remove all doubt as to 
the legislative policy; and further submitted that an amendment in 
the form of the first recommendation is the more desirable.18 

Davip PREVIANT. 


Destor-CrEDITOR LAw—EXEMPTIONS FROM EXECUTION AND 
OTHER LEGAL Process.—Underlying all exemption laws is the prin- 





"For a complete discussion of this problem as prompted by the case of People 
v. Scornavache, supra note 3, see Hall, Has the State a Right to Trial by Jury 
in Criminal Cases? (1932) 18 A.B.A.J. 226. 
* Hall. op. cit. supra note 11. 
* Oppenheim, op. cit. supra note 8; Perkins, op. cit. supra note 8. 
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ciple that the individual must be maintained as an efficient unit of 
society, and that the interest of the state in so maintaining him is 
paramount to and supersedes the narrow interest of the creditor seek- 
ing satisfaction from either his person or his property.1 Before Wis- 
consin was granted statehood, and while a territory, the question of 
exemptions underwent a thorough discussion before the people, and 
when the Constitution was finally adopted, it contained, as a part of 
the Bill of Rights, a declaration that the legislature should enact 
wholesome exemption laws.? In one of the first cases arising under 
exemption laws in Wisconsin, the court expressed itself as entirely 
in accord with the principle stated above.? Whether the present form 
of our exemption laws‘ can withstand the application of the principle, 
and whether they adequately provide for the debtor, is the scope of 
this comment. 

It is recognized that a comprehensive analysis of all the economic 
and sociological factors that necessarily are involved is desirable. 
While such an analysis cannot now be made, in the absence of sta- 
tistical material bearing upon the problem, yet the paramount prin- 
ciple, already adverted to, will be stressed and used as the measuring 
stick in seeking a readjustment of our exemption laws. In approach- 
ing the problem of revising the exemption, the committee engaged 
in this research was confronted with three questions: (1) What are 
the actual needs of the debtor today, as contrasted with his needs 
when the present exemption laws were enacted? (2) Can those needs 
be provided for without a complete revision of the entire section of 
our statute?5 (3) Is there lacking in the present form of the statute 
that symmetry and balance between the policy of the state in protect- 
ing the debtor from subjection to absolute want, and the right of the 
creditor to the collection of his claim? In other words, does the 
statute operate in absolute fairness in each of its provisions ? 

In an attempt to analyze section 272.18 with each of the questions 
in mind, it was considered expedient not to suggest revision of those 
portions which were considered either too unimportant, from the 
view-point of the entire social purpose, or those concerning which 
some doubt was entertained. Realizing that too broad a sweep of 





* Folz, Exemption Laws and Public Policy (1905) 53 Am. L. Reg. (O.S.) 721; 
Leavitt v. Metcalf, 2 Vt. 342 (1829). 

* Wis. Const. Art. I, §17: The privilege of the debtor to enjoy the necessary 
comforts of life shall be recognized by wholesome laws, exempting a reasonable 
amount of property from seizure or sale for the payment of any debt or liability 
hereafter contracted. 

* Maxwell v. Reed, 7 Wis. 493 (1859). The court, speaking through Mr. Jus- 
tice Smith said: “It is that the citizen is an essential elementary constituent of the 
state; that to preserve the state the citizen must be protected; that to live, he must 
have the means of living; to act and to be a citizen, he must be free to act and 
to have something wherewith to act, and thus to be competent to the performance 
of his high functions, as such. Hence, it would seem, as no doubt it was, a matter 
of the gravest state policy to invest the citizen with, and secure to him those es- 
sential prerequisites, without which the state could not demand of him at all times 
his instant service and devoted allegiance.” 

* Wis. Stat. (1933) §272.18. 
* Supra, note 4. 
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STATUTE LAW 279 
legislative suggestions might operate adversely upon those which are 
here earnestly presented, the committee chose rather to limit itself 
to four subdivisions of section 272.18. The first of these® seems on 
its face to be too sweeping and general. Under its terms, a debtor 
is not only permitted to acquire but is protected in his acquisition of 
a library, regardless of value. A debtor may possess a library of rare 
volumes, first editions, etc., of immense value, and his possession and 
title in it will not be disturbed despite the fact that he has no other 
property out of which his creditors might realize their claims. It 
might be argued that the average debtor’s library is of insignificant 
value, and comprises usually only books of sentimental interest to 
the debtor and his family alone, and that therefore the simple form 
of this exemption effects justice. The harm in this form is that it 
opens wide the door to fraud. As will be noted, the exemption is 
specific—it applies to the debtor’s library without qualification. And 
our court has held? that where there is a specific property exemption, 
that property is exempt “absolutely and unconditionally,” and refused 
to admit a showing that the exempt property was purchased with 
non-exempt property solely for the purpose of withdrawing from at- 
tachment of creditors as much property as possible. The doctrine 
thus expressed by the court may be wholesome, with regard to the 
debtor’s family, when the specific property bought is useful and nec- 
essary for sustenance of life and comfort, but where it extends to 
non-useful property, it is vicious. Also, a distinction should be made 
between the family library and the professional library. It would be 
a palpable injustice to the professional debtor to limit the value of his 
professional and personal library to that of a family library, and con- 
versely, it would be unfair to the creditor of the non-professional 
debtor if the value of the exempt library of the latter were as large 
as that provided for both the professional and family library of the 
professional man. Hence it has been deemed proper to separate the 
two libraries. The valuation placed upon each is, of course, adjustable 
to suit the desires of the legislature, but it is thought that those sug- 
gested here are eminently fair to both the debtor and creditor. The 
suggested form of the revision is as follows :* 

The family library of the debtor [and every part thereof,] 
not exceeding one hundred-fifty dollars in value; [but this pro- 
vision shall not be deemed to extend to circulating libraries] and 
the library of the debtor, used and useful in the pursuit of his 
profession or business, not exceeding five hundred dollars in 
value. 

The next subsection® which was thought to be in need of revision, 
raises the same objection as does subsection (3). In exempting all 
the beds, bedsteads, and bedding kept and used for the debtor and his 





* Wis. Stat. (1933) §272.18(3). 

* Comstock v. Bechtel, 63 Wis. 656, 24 N. W. 465 (1885). 

* Matter appearing within brackets shows the present form of the statute, and 
by the suggested revision, is deleted. Matter appearing in italics comprises the sug- 
gested additions. 

* Wis. Stat. (1933) §272.18(5). 
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family, the intent of the legislature in not placing limit of valuation 
on such articles was doubtless to provide elasticity in operation, hav- 
ing regard for varying sizes of debtors’ families. Once the restric- 
tion of value is removed, however, the temptation to invest in costly 
and valuable exempt articles is presented to an unworthy debtor. 
Where the debtor succumbs to such temptation, and non-exempt pro- 
perty is converted into valuable beds and bedsteads for the purpose 
of withdrawing as much property from legal process as possible, the 
injustice to the creditor is patent. With this thought in mind, an 
amendment?® was proposed in 1909, providing for a definite monetary 
valuation on these articles. The objection to the limitation, as sug- 
gested above, is that it makes no distinction between the needs of the 
large family and the small family. Sound public policy requires suf- 
ficient elasticity to meet the needs of every debtor, and yet sufficient 
stringency to deter fraud. To meet both these requirements, the fol- 
lowing revision is suggested : 


All wearing apparel of the debtor and his family; all beds, 
bed-steads, and bedding kept and used for the debtor and his 
family when the same have not been procured within four months 
next preceding the institution of suit for attachment, execution or 
garnishment, or other proceeding supplementary to execution, or 
where the same have not been procured with the intent of increas- 
ing his exemptions, but he shall be permitted to substitute for any 
such articles, when the same shall be necessary for the use of him- 
self and family, articles of quality and value similar to the other 
furniture of his home; all stoves and appendages put up or kept 
for the use of the debtor and his family; all cooking utensils and 
other household furniture not herein enumerated, not exceeding 
two hundred dollars in value; and one. gun, rifle or other fire- 
arm, not exceeding fifty dollars in value. 


This suggested revision seems to come within the spirit of what 
the court has said in interpreting the policy of Wisconsin, as mani- 
fested in the Constitution: “The Legislature may violate the Con- 
stitution as well by exempting too much as too little; by protecting 
things which are not the necessary comforts of life, as by refusing to 
protect those which are.”!! It is submitted that an exemption which 
adequately provides the necessary comforts for both the good faith 
and bad faith debtors, and prevents the effect of an attempted fraud 
on creditors, not only carries out the policy of the Constitution, but 
effects justice to all parties concerned. The revision suggested for 
subsection (5), in a word, seeks to secure to the debtor and his fam- 
ily, which, in the final analysis, is the real beneficiary of the exemp- 
tion, an exemption as liberal as the present form grants, with the 
added safeguard that it cannot be used as a loop-hole by which an un- 





* Proposed Bill, S 204 (1909). This bill contained a value limitation of $150. 
* Bull v. Conroe, 13 Wis. 260 (1860). The court added: “As a general pro- 
position, it may be said that it is for the legislature to decide what are the neces- 
sary comforts of life, and what amount of property may reasonably be exempted, 
and to determine the sanitary properties of the laws by which such exemptions 
are recognized.” 
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worthy debtor may retain value which, in justice, ought to be ap- 
plied to his creditors’ claims. 

Subsection (8), as far as it goes, is a wholesome exemption. Ap- 
plying the principle underlying all exemptions, does it go far enough? 
It makes no provision whatever for the professional man, who, it 
must be conceded, is entitled equally with the miner and tradesman to 
the beneficence of our constitutional guarantee of wholesome ex- 
emption laws. It was not contemplated by the framers of the Con- 
stitution that the legislature would provide exemptions for a few se- 
lected classes of debtors; it was the intent, rather, that the protec- 
tion of exemptions would operate to the advanage of all debtors, ir- 
respective of vocation.'* Hence, it would seem that the scope of sub- 
section (8) ought to be broadened to include the equipment of the 
professional man, to enable him to continue the work for which he 
was trained. The following is submitted as the manner in which the 
subsection should read : 


The tools, implements, [and] stock in trade and fixtures of 
any mechanic, miner, merchant, trader or other person, used or 
kept for the purpose of carrying on his trade or business, not ex- 
ceeding two hundred dollars in value; the professional equipment 
of any physician, surgeon, dentist, optometrist, oculist, osteopath 
or chiropractor, used or kept for the purpose of carrying on his 
profession, not exceeding four hundred dollars in value; the 
office furniture of any professional man, or other debtor, used or 
kept for the purpose of carrying on his profession or business, 
not exceeding fifty dollars in value. 


The remaining subsection, which the committee thought required 
alteration, is subsection (15). Of all the exemptions this perhaps 
has had the greatest amount of attention-in the past forty years, and 
manifests, in its present form, the battle-scars of grave conflict be- 
tween diametrically opposed interests. The plight of the wage-earner 
is, at best, a precarious one. The product of his labor, cash, is in a 
form quickly convertible into satisfaction for his creditors. His ready 
money doubtless exceeds that of the farmer, for whom adequate pro- 
vision has long since been made. The farmer, unlike the wage-earner, 
has an independent means of subsistence, and his need for cash is 
secondary. The wage-earner, on the other hand, has an insistent and 
primary need for cash—it must provide him with food, clothing and 
shelter. Sound public policy requires that the wage-earner be as well 
protected by exemptions, relatively, as every other class of debtor. 
In 1905, when a bill providing for a substantial decrease in the 
amount of wage exemptions was presented to Governor Robert M. 
LaFollette, he vetoed it with the statement that “Many times, all that 
the wage-earner has is his earnings, while others have acquired com- 
fortable homes and accumulated many of the exempted articles named 
in the statute. . . . A wise public policy ought to encourage him in 





™ Maxwell v. Reed, supra, note 3. 
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securing to himself and his family the necessary comforts of life 
guaranteed by the constitution of the state.” 

In the present form of the subsection, three features appear de- 
fective. (1) No provision is made for the unmarried wage-earner who 
either supports no one but himself, or himself and a dependent, and 
it would strain the language of the present form te say that in the 
latter case the debtor was supporting his family. It has been held 
that a son of legal age who supported a widowed mother and five 
brothers and sisters came within the exemptions granted in this sec- 
tion,!* but the court stresses the fact that it was construing the statute 
liberally in favor of the debtor. It is questionable how far the rule 
of liberal construction will go. Wage exemptions have probably 
been denied unmarried and independent wage-earners for the reason 
of their so-called instability, and perhaps because of a feeling that 
public policy isn’t so strongly concerned over their plight. It is sub- 
mitted that this view is compatible with neither the constitutional 
declaration, nor with sound reason. If the wages of an independent 
debtor can be garnished without limitation, the ill effects are two- 
fold: (1) the debtor seeks other employment ; his instability is thus 
caused, to a marked degree, by the absence of protection afforded him 
by exemption laws; (2) the employer, annoyed by the garnishment 
proceedings, finds reasons for discharging the debtor. 

The right to maintain oneself with respectability and a modicum 
of comfort, if protected by judicious laws, offers as sound an induce- 
ment as possible to stability in employment by the independent debtor. 
Hence, exemption of wages ought to extend to the debtor with no 
dependents. The suggested form of the statute, infra, provides a 
smaller exemption for him than for the debtor with dependents, for 
the reasons that he needs less for his own support, and should not be 
allowed more than his needs require. 

(2) Another defect in the present form lies in the limitation of 
the age of the debtor’s children to sixteen years. It is suggested that 
in view of section 40.70, which requires attendance in school to the 
age of eighteen years, unless the child has completed a high school 
course, that the limitation be advanced to eighteen years. This ex- 
tension harmonizes with the presumption that the debtor’s children 
below the age of eighteen are not gainfully employed and contributing 
to the support of the family. 

(3) A third defect lies in the failure of the provision for a furth- 
er exemption for each crippled, invalid, or aged person dependent 
upon the debtor. Humanitarian practices should be aided, rather than 
discouraged by law. The suggested addition of this exemption limits 
the scope to immediate relations; this is thought proper because it 
will eliminate the possibility of using this exemption as an escape 
from attachment in proper cases, and the moral obligation of support 
does not extend beyond immediate relations. It will be noted that the 
proposed exemption is fifteen dollars per month for dependents of 
this class. In most cases, this sum represents the absolute minimum 





™ Veto Message to Bill 48A, May 3, 1905. 
* Connaughton v. Sands, 32 Wis. 387 (1873). 
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of expense to the debtor. In some cases, it may fall far short, as 
where medical care is constantly needed. While a variable exemp- 
tion to suit the facts of a particular case would be more desirable, yet 
in view of the necessity for ease of administration, a flat exemption of 
fifteen dollars ought to accomplish both expedition and justice. 

Pursuant to these criticisms and suggestions, the following form 
for subsection (15) is proposed: 


Forty per cent of the earnings of any person not having a 
family dependent upon him for support at the time of the com- 
mencement of proceedings for the collection of the debt, but not 
less than forty, nor more than sixty dollars for the month pre- 
ceding the issue of any writ or attachment, execution, garnishment 
or other institution of proceedings supplementary to execution, 
and not less than one hundred twenty, nor more than one hundred 
eighty dollars for the preceding three months. 

Sixty per cent of the earnings of any person having a family 
dependent upon him for support at the time of the commencement 
of proceedings for the collection of debt, including the earnings of 
any minor child or children, whose earnings contribute to the sup- 
port of such family, but not less than sixty nor more than one 
hundred dollars for the month preceding the issue of any writ or 
attachment, execution, garnishment or other institution of pro- 
ceedings supplementary to execution, and not less than one hun- 
dred eighty, nor more than three hundred dollars for the preceed- 
ing three months. An additional amount of ten dollars for such 
preceding month, and thirty dollars for such preceding three 
months shall be allowed for each child under [sixteen] eighteen 
years of age dependent upon him for support. An additional 
amount of fifteen dollars for such preceding month, and forty- 
five dollars for such preceding three months shall be allowed for 
each aged, crippled or invalid immediate relation dependent on 
the debtor for support at the time of the commencement of pro- 
ceedings for the collection of debt. This latter exemption may be 
taken in lieu of the exemption for children under eighteen, where 
the child or children of the debtor are crippled or invalid. In 
computing the foregoing exemptions, the earnings for any month 
shall be considered reduced by the amount of any sum recovered 
during that month in any action mentioned in this subsection. 
[The debtor shall not be entitled to the exemption under the sub- 
section, unless it shall be shown that he is actually and reason- 
ably contributing according to his means and circumstances to the 
support of said family.] Any debtor, unless it shall be shown 
that he is actually and reasonably contributing to the support of 
his family, or to the support of any aged, crippled, or invalid im- 
mediate relation, shall not be entitled to the exemption made for 
those purposes; but whether married or not he shall nevertheless 
receive at least the exemption provided for the debtor having no 
persons dependent on him for support. The garnishee shall re- 
cover costs when the property to be reached is exempt from exe- 
eution against the principal debtor at the time of serving the pro- 
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cess on the garnishee. All crops, live stock, dairy products and all 
other products grown or produced by a person to which his per- 
sonal effort or that of his minor children has contributed, and all 
proceeds from the sale of such crops, live stock, dairy products, 
and other products shall be deemed earnings within the meaning 
of this subsection, but such definition shall not limit any other 
exemption provided by this section. 
Donatcp C. Herve. 


Factors Act—INADVERTENT REPEAL IN WISCONSIN—SUGGES- 
TIONS FOR REENACTMENT.—By the well-settled rule of common law, 
a factor or other agent entrusted with the goods of another for sale, 
has, generally speaking, no authority to pledge them, except to the 
extent of any lien he may have thereon. Though such a factor may 
have the possession and apparent ownership of the goods, the pledgee 
acquires no right or title against the true owner.! This rule admitted- 
ly works a great hardship upon an innocent party who has in good 
faith relied upon the possession and apparent ownership of a factor. 
The courts have frequently declared that while the rule was too well 
established to be shaken, it might better originally have been settled 
the other way.? To protect those who have acted in good faith and to 
promote the convenience of trade, the English Parliament in 1823 
passed the first of the so-called Factors Acts. A somewhat similar 
statute was enacted in New York in 1830+ and was adopted in the 
same form in Wisconsin in 1863.5 

The pertinent sections of the Wisconsin statute were as follows: 


Section 3. Every factor or other agent entrusted with [the 
possession of any bill of lading, custom-house permit or ware- 
house-keeper’s receipt, for the delivery of any such merchandise, 
and every such factor or agent not having the documentary evi- 
dence of title, who shall be entrusted with]® the possession of any 
merchandise for the purpose of sale or as security for any ad- 
vances to be made or obtained thereon, shall be deemed to be the 
true owner thereof, so far as to give validity to any contract made 
by such agent with any other person, for the sale or disposition of 
the whole or any part of such merchandise, for any money ad- 
vanced or negotiable instrument or other obligation in writing 
given by such other person upon the faith thereof. 





* Allen v. St. Louis Nat’l. Bank, 120 U.S. 20, 7 Sup. Ct. 460 (1860); Price v. 
The Wisconsin M. & F. Fire Ins. Co., 43 Wis. 267 (1877); Restatement, Agency 
(1933) §175. Cases may arise where the principal is bound if he has clothed the 
factor with all the apparent muniments of absolute title. See Carter v. Rowley, 
59 Cal. App. 486, 211 Pac. 267 (1922) ; Story, Agency (8th ed. 1874) §227. 

? Mechem, Agency (2nd ed. 1914) §2511. 

*4 Geo. IV, c. 83 (1823). 

*New York Laws 1830, c. 179, §§3-6. 

* Wis. Laws 1863 c. 91, §§3-6. 

*The bracketed portions were included in the original act but for reasons 
— will appear at the end of this note it is recommended that they be omitted 

ereaiter. 
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Section 4. Every person who shall hereafter accept or take 
any such merchandise in deposit from any such agent, as security 
for an antecedent debt or demand, shall not acquire thereby or en- 
force and right or interest in or to such merchandise [or docu- 
ment,]7 other than was possessed or might have been enforced by 
such agent at the time of such deposit. 


Section 5. Nothing contained in the two last [last two]® pre- 
ceding sections of this act, shall be construed to prevent the true 
owner of any merchandise so deposited, from demanding or re- 
ceiving the same upon repayment of the money advanced, or on 
restoration of the security given on the deposit of such merchan- 
dise, and upon satisfying such lien as may exist thereon in favor 
of the agent who may have deposited the same, nor from recov- 
ering any balance which may remain in the hands of the person 
with whom such merchandise shall have been deposited, as the 
produce of the sale thereof, after satisfying the amount justly due 
to such person by reason of such deposit. 

Section 6. Nothing contained in this act shall authorize a com- 
mon carrier, warehouse keeper or other person to whom merchan- 
dise or other property may be committed for transportation or 
storage only, to sell or hypothecate the same. 


This statute stood on the books until 1875 when it was repealed in 
a most interesting fashion.® When the revisers of that year had com- 
pleted their work, section 3 was found, “rewritten, so as to give, as 
was the evident intention, a lien to factors and agents, and as is im- 
plied in the original section.” Sections 4, 5, and 6 were omitted as 
unnecessary since, “the factor or agent could not by law give any 
further lien than he had; the owner may of course redeem his pro- 
perty by satisfying any lien thereon; and as to carriers and ware- 
housemen, they would not have authority by law to sell or hypothecate 
property entrusted to them.’’!° 

A comparison of the original with the present statute,1 which 
simply gives a lien to the factor for his services, makes manifest the 
curious error committed by the revisers of 1878. In assuming that 
the intent of section 3, supra, was to give the factor a lien for his 
services only, the revisers were in sharp conflict with the view of the 
Wisconsin court,!2 which on two occasions had expressly held that 
section 3, supra, protected a pledgee or vendee who in good faith ac- 
cepted from the factor a warehouse receipt belonging to the princi- 


pal.18 





"See note 6, supra. 

* Sic. 

* Wis. Rev. Stat. (1878) c. 205, $4978. 

*° Revisers’ Notes (1878) §3346 (Italics mine). 

™ Wis. Rev. Stats. (1878) §3346, now Wis. Stat. (1933) §289.45. 

*See Wis. Stat. (Sanborn’s and Merriman’s Ann. 1898) §3346; Wis. Ann. 
(1930) §289.45. 

* Price v. Wisconsin M. & F. Fire Ins. Co., supra note 1; Victor S. M. Co. v. 
Heller, 44 Wis. 265 (1878). 
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Factors Acts identical with or similar to the Wisconsin statute of 
1863 have been adopted and are in force in the following states :1* 
Maine, Maryland, Massachusetts, New York, Ohio, Pennsylvania 
and Tennessee. Statutes of this type may be broad enough to pro- 
tect those dealing with one known not to be the true owner but with- 
out knowledge of any lack of authority. At least, it would seem so 
in Wisconsin.15 A type of statute possibly less broad, providing 
simply that “a factor has ostensible authority to deal with the proper- 
ty of his principal as his own, in transactions with persons not having 
notice of the actual ownership,” has been adopted in California, Mon- 
tana, North Dakota and South Dakota.'® 

While space limitations do not permit an extended annotation of 
the Factors Act as it existed in this state, a few basic considerations 
should not be overlooked. The statute has been held to apply only 
where the relationship of principal and agent obtains between the 
factor and the true owner and the agent must have the goods for the 
purpose of sale or pledge.17 A mere bailee is not within the purview 
of the Factors Act. 18 

In Wisconsin, before its untimely end in 1878, the statute received 
judicial construction in two cases. In Price v. Wisconsin M. & F. 
Fire Ins. Co.!® a commission merchant purchased wheat for his prin- 
cipal and received therefor negotiable warehouse receipts. These 
were pledged as collateral with the defendant bank for advances to the 
factor. There was no dispute that the bank knew that the pledgor 
was a factor or commission merchant or that it took the receipts with- 
out inquiry as to their ownership. The court held that the pledge was 
good against the principal both by virtue of the Factors’ Act and by 
the Warehouse Receipt Act.2° In Victor Sewing Machine Co. v. 
Heller?! the construction in the Price case was affirmed. There an 
agent who was entrusted with a sewing machine for purposes of sale 
only, placed it instead in the hands of the defendant, who at the same 
time delivered certain merchandise to the agent. By their arrange- 
ment, the defendant, if satisfied, was to pay for the machine partly 
in money and partly by crediting the agent’s account for the mer- 
chandise. If not satisfied, he was to keep the machine to secure pay- 
ment for the gods. The court held the pledge invalid against the true 
owner on the ground that section 3 was intended to protect only 
those who have advanced money, negotiable instruments or other 





* Me. Rev. Stat. (1930) c. 44, §§1-3; Md. Ann. Code (Bagby, 1924) art. II; 
Mass. Gen. Laws (1931) c. 104, §§1, 4, 5; N.Y. Pers. Prop. Law §43; Ohio Gen. 
Code (Page, 1931) §§8360-8363; Pa. Stat. (1920) §1177; Tenn. Code (1932) 
§§6676-6679. 

“ Price v. Wisconsin M. & F. Fire Ins. Co., supra note 1; Victor S. M. Co. v. 
Heller, supra note 13; contra: Stevens v. Wilson, 3 Denio 472 (N.Y. 1846). 

* Cal. Civ. Code (Deering, 1931) §2369; Mont. Rev. Code (Choate, 1921) c. 
56, §7980; N. D. Comp. Laws Ann. (1913) §6371; S. D. Comp. Laws (1929) 
§1294. (Italics mine.) 

Kinsey v. Legget, 71 N. Y. 387 (1877); Covell v. Hill, 6 N. Y. 374 (1852). 
* Schwab v. Oatman, 129 App. Div. 274, 113 N. Y. Supp. 910 (1908). 

* 43 Wis. 267 (1877), cited supra note 1. 

* Wis. Laws 1863, c. 73. 

™ Supra note 13. 
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obligations in writing upon the faith of the property received. It is 
not intended to protect one who merely barters with an agent. 

In sharp contrast is the ruling in Jacob E. Decker & Sons v. Mil- 
waukee Cold Storage Co.?* decided in 1920 after the repeal of the 
statute. One Cochrane possessed certain meats belonging to the plain- 
tiff for sale on a commission basis. The meats were stored in the de- 
fendant’s warehouse and non-negotiable receipts issued therefor. 
Later, these were replaced by negotiable receipts issued by the de- 
fendant. Cochrane endorsed them and pledged them with the de- 
fendant as security for a loan on his personal account. The defend- 
ant was found by the trial court to have acted bona fide without no- 
tice that Cochrane was not the owner of the meats, but to have known 
the general nature of his business to be that of a commission mer- 
chant. The court held that in the absence of statute the pledge of the 
property by the agent could not be sustained and that the negotiable 
warehouse receipts issued to Cochrane also could not be pledged by 
him, under the statutes then in force. A comparison of the forego- 
ing cases indicates rather strikingly the change wrought in the law 
of this state by the inadvertent repeal of the Factors Act. For it can 
scarcely be doubted that under that statute the judgment in the Deck- 
er case would have been for the defendant. 

It should be noted that under the Warehouse Receipts Act,?® the 
Bills of Lading Act,?* and the Sales Act,?4* a pledge by a factor 
or other person of a negotiable document of title is protected in very 
broad terms. The passage of such statutes rests fundamentally on a 
policy of protecting the transaction for business convenience rather 
than on a policy of protecting any particular party. A person who ac- 
cepts goods in pledge from a factor without notice of any limitation 
upon his authority is in much the same position as one who accepts a 
negotiable instrument in good faith. It would seem that the same 
reasons for expediting the free movement of negotiable receipts and 
bills by protecting those who deal with them would apply with some 
force in the case of ordinary chattels in the hands of a factor. This 
theory is not elastic enough, certainly, to justify the application of 
the negotiable instrument principle to ordinary chattels in every case, 
since considerations of justice to a person who trusts his factor must 
not be lost sight of in our zeal to serve the public interest. Yet the 
experience of other states and of the business world generally would 
appear amply to justify a policy of protecting one who makes a pres- 
ent advance bona fide without notice of the factor’s lack of authority 
to pledge. 

A most effective statement of the wise policy underlying the Fac- 
tors Act as it existed in Wisconsin was made by Chief Justice Ryan in 
the Price case, at page 278. After summarizing the common law rule, 
he says: 





173 Wis. 87, 180 N.W. 256 (1920). 
* Wis. Stat. (1933) §§119.42, 119.49, 119.50. 
* Wis. Stat. (1933) §$§120.31, 120.38, 120.39. 
*® Wis. Stat. (1933) §§121.32, 121.38. 
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And it is apparent that the rules were inconvenient in practice, if al- 
together just in principle. For they vest in the factor an apparent legal title, 
often subordinate to the instructions of his principal; make the apparent 
right of a factor greater than his legal right; his apparent power greater than 
his real power. . . . The reason for the distinction in the power of a factor 
entrusted by his principal with negotiable paper, and entrusted with other 
commodities, cannot perhaps be accepted as altogether satisfactory. As seen, 
the rule applicable to negotiable paper was sometimes applied to commodities 
accompanied with apparent muniments of title. It might perhaps have been 
safer and juster to apply to all commodities in the hands of a factor with 
apparent title, the same rule applied to negotiable paper. . . . The confidence 
reposed by a principal in a factor is voluntary and great. A factor may be 
entrusted with power to pledge as well as to sell; notice that a factor holds his 
apparent title as such, does not necessarily imply notice of the limits of his 
authority; and mere notice that he is a factor should not, perhaps in any case, 
as it did not in all cases, charge one with whom he deals with notice of his 
private instructions. When one dealing with a factor has notice in fact of his 
want of authority, the transaction is equally fraudulent as against the princi- 
pal, whether it be sale or pledge. And the distinction at common law between 
the power of a factor, clothed with apparent title, to sell and to pledge, 
proved in time to be a serious inconvenience in mercantile communities.” 


Should the reasons herein advanced for the reenactment of the 
Factors Act prove persuasive, it is suggested that certain modifica- 
tions be made. The Uniform Warehouse Receipts, Sales, and Bills 
of Lading Acts embody provisions similar to those of the Factors 
Act with respect to the sale or pledge of documentary evidences of 
title.2® Were the statute to be re-enacted in its original form, the 
effect might be to cast some doubt on the construction to be given to 
the other acts and hence give rise to possible litigation. This is es- 
pecially true in view of the much broader powers which the present 
statutes give to a factor to deal with negotiable warehouse receipts or 
bills of lading than were given by the Factors Act as it originally ex- 
isted.27 It is, therefore, suggested that the bracketed portions of sec- 
tions 3 and 4, supra, be removed as there indicated.?® 

It should be noted that by section 4, supra, a pledge to secure an 
antecedent debt owing by the factor is not protected by the Factors 
Act. It is submitted that the distinction thus made between past 
debts and present advances is a sound one. Although the Negotiable 
Instruments Law,?® the Warehouse Receipts Act,®° the Bills of Lad- 
ing Act®! and the Sales Act’? have abolished this difference as ap- 
plied to documentary evidences of debt or title, neither business con- 
venience nor social policy would seem to dictate that such a rule 
should be extended to the case of ordinary chattels. A person who 
has entrusted his factor with a negotiable document of title could 
have protected himself by giving a non-negotiable one instead, but 
where the goods themselves are delivered the principal usually has no 





* Supra note 1. 

™*See supra notes 23 and 24. 

™See supra notes 23 and 24. 

*See supra note 6. 

* Wis. Stat. (1933) §116.30. 

* Wis. Stat. (1933) §119.62 (1) (1). 
™ Wis. Stat. (1933) §120.53(1). 

™ Wis. Stat. (1933) §121.76(1). 
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such opportunity to protect himself. One who innocently and in good 
faith makes an actual advance is more prejudiced by a defect in the 
factor’s title than one who takes the chattel simply to secure pay- 
ment of a previous debt. In the last analysis, the criterion of the de- 
sirablity of doing away with such distinctions by statute is business 
convenience, and, unless the interests of trade clearly demand it, it 
seems unnecessarily harsh to put the principal so far at the mercy 
of his factor. 

The Factors Act should logically be inserted in the Statutes after 
the Uniform Sales Act, in chapter 121. The new section would be 
set up as follows: 


121.80 Factors Act. (1) (To correspond with section 3 of 
the original act). 


(2) (To correspond with section 4 of the original act). 

(3) (To correspond with section 5 of the original act.)** 

(4) (To correspond with section 6 of the original act). 

(5) Nothing contained in this section, however, shall in any man- 
ner affect any of) the provisions of chapters 116, 117, 118, 119 and 
120, or the preceding sections of this chapter. 

(6) This section may be cited as the “Factors Act.” 

Davin L. Futon. 


INsURANCE—Duty or INsuRER TO Act Promptty on APPLI- 
CATION.—As pointed out in a recent comment in this law review,? 
the courts of this country have struggled for over a century to find 
some basis for holding insurance companies liable to an applicant for 
insurance where, due to the insurer’s improper delay in passing upon 
an application, the risk has not been covered at the time when the 
applicant suffered a loss. Since 1912 the courts of many states have 
evolved rules of liability founded either on the law of torts or on a 
contract implied in law or in fact.? In justification of the rule, Carl 
W. Funk wrote in 1927: 


Considering the problem purely on its merits, it is submitted that the rule 
announced by those cases is a desirable one. Insurance has come to play such 
an extensive part in our civilization that the business is recognized as being 
quasi-public in character; and the insurance contract is treated by the courts 
in a way different from ordinary agreements. More and more the tendency 
seems to be to shift wherever possible the burden of loss due to accident or 
catastrophe from the shoulders of the individual to those of the community 
or of a group within the community. While this policy is usually effected by 
legislation, the courts have also been ready to further it in their treatment of 


"It is suggested that the words “subsections (1) and (2) of this section” be 
substituted for “the two last [last two] preceding sections of this act,” in the 
original Act. 

* Comment (1934) 9 Wis. L. Rev. 183. 

* The following jurisdictions have held that the insurer is liable for negligent 
delay: Alabama, California App. Ct., Colorado, Hawaii, Idaho, Iowa, Kansas, 
Kentucky (dictum), Missouri (Court of Appeals, dictum), Nebraska, North Caro- 
lina, North Dakota (trial court decision, tacitly accepted by supreme court in later 
case involving collateral question), Ohio, Oklahoma, Texas, Washington, Wis- 
consin (citations infra note 8), and the Federal Circuit Court of Appeals for the 
Seventh Circuit. 
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the rules of the common law. In the particular situation which has been 
considered, where carelessness on the part of the insurer has resulted in the 
unfortunate applicant being left unprotected by the insurance which, but for 
that carelessness, he would have obtained, it is rather natural for the courts 
to hold that the burden of the loss which the applicant suffered must be 
assumed by the insurer, ie., the group.’ 


That the problem is a substantial one is indicated by the large 
number of cases which have reached the appellate courts. The num- 
ber of cases finally disposed of in the trial courts cannot, of course, 
be known, but is undoubtedly considerable. In addition, it may be 
presumed that many cases have occurred in which no litigation re- 
sulted, either by reason of a settlement or because of the applicant’s 
ignorance of his rights. 

Nevertheless, the propriety of extending common-law rules to 
cover this situation has been doubted. Several courts have for this 
reason refused to hold the insurance company liable,* and the sug- 
gestion has been made that, if there is a strong public policy prompt- 
ing such a result, the legislature is the proper body to impose the 
duty to act promptly.5 At least one legislature has been moved to 
impose a duty of prompt reply in the case of a particular type of in- 
surance: a North Dakota statute® provides that in the case of an ap- 
plication for hail insurance the insurer shall be bound on the contract 
of insurance unless it rejects the application within twenty-four hours 
after the agent receives it, and this act has been held constitutional.’ 





*The Duty of an Insurer to Act Promptly on Applications (1927) 75 U. of 
Pa. L. Rev. 207, 222. (Italics mine.) 

* The following jurisdictions have refused to hold the insurer: Arkansas, Con- 
necticut, Minnesota, Mississippi, West Virginia, and the Federal District Court for 
the Western District of Missouri. In addition, an Illinois Appellate Court has 
refused to apply the doctrine to life insurance, and an Indiana Appellate Court re- 
fused to apply it in the absence of prepayment of a premium, and in a dictum 
disapproved the rule. 

* Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 918 (W. D. Mo. 1933) ; 
Schliep v. Commercial Cas. Ins. Co., 254 N.W. 618, 622 (Minn. 1934) ; Comment 
(1934) 32 Mich. L. Rev. 395; Comment (1934) 9 Wis. L. Rev. 183, 185, 189. See, 
however, Funk, The Duty of an Insurer to Act Promptly on Applications (1927) 
75 U. of Pa. L. Rev. 207, 222, et seq. quoted supra. 

*1 N. D. Comp. Laws (1913) §4902: “Every insurance company engaged in 
the business of insuring against loss by hail in this state, shall be bound, and the 
insurance shall take effect from and after twenty-four hours from the day and 
hour the application for such insurance has been taken by the authorized local 
agent of said company, and if the company shall decline to write the insurance 
upon receipt of the application, it shall forthwith notify the applicant and agent 
who took the application, by telegram, and in that event the insurance shall not 
become effective. Provided, that nothing in this article shall prevent the com- 
pany from issuing a policy on such application and putting the insurance in force 
prior to the expiration of said twenty-four hours.” 

*Wanberg v. Nat. Union Fire Ins. Co., 46 N. D. 369, 179 N.W. 666 (1920), 
afd 260 US. 71, 43 Sup. Ct. 32 (1922). 
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It was pointed out in the comment referred to above that the Wis- 
consin cases® leave the law of this state in some doubt. In order to 
eliminate this uncertainty, it is suggested that the legislature enact 
the following statute : 


209.08 Duty of company to accept or reject application 
within reasonable time. (1) It shall be the duty of every insur- 
ance company, as defined in §201.01(1) and including mutual 
benefit societies, to accept or reject applications for insurance 
within a reasonable time® after such applications shall be received 
by the agents of the company,!° including agents of town mu- 
tual fire insurance companies. Whenever any person shall be 
damaged,!! whether by reason of the company’s unreasonable fail- 
ure to accept or reject an application before a loss occurs, or 
whether by reason of such unreasonable delay the applicant has 
not had opportunity to amend his application or to insure else- 
where before such loss occurs,!? the company shall be liable as 
though the application had been accepted,!* but the policy not yet 
delivered. Prepayment of a premium shall not be a condition pre- 
cedent to liability under this section,1* but if no such advance 
premium has been paid the amount of the premium or prem- 
iums which would have been due had the company accepted the 





* Kukuska v. Home Mut. H.-T. Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931) 
(apparently adopting to the full extent the rule that the company is liable) ; Wal- 
lace v. Metropolitan L. Ins, Co., 212 Wis. 346, 248 N.W. 435 (1933) (dictum ex- 
plaining and narrowing the doctrine of the Kukuska case). It should be remem- 
bered that jurisdictions considering the question most recently have rejected the 
liability rule. Schliep v. Commercial Cas. Ins. Co., 254 N.W. 618 (Minn. 1934) ; see 
also Comment (1934) 9 Wis. L. Rev. 183, 189, and notes 35 and 71. 

° What is a reasonable time has been held to be a question to be determined 
upon the facts of each case. 

* This merely states the duty which has been held by many jurisdictions to 
exist independent of statute. Where the agent has authority to bind the company, 
the duty to act promptly will be his, and the company will be liable for his de- 
fault; so also where the agent has no such authority, but it is by reason of his 
laxity that the delay occurs. See Carter v. Manhattan L. Ins. Co., 11 Hawaii 69 
(1897) ; Comment (1934) 9 Wis. L. Rev. 183 note 4. 

“The applicant, or any other interested person (such as-a mortgagee, a per- 
son injured in an automobile accident who would had a cause of action on a 
liability policy, a beneficiary in the case of life insurance, and the like), must 
show that he has been damaged. Thus if it be shown that the risk was unin- 
surable (as in the Wallace case, cited supra note 8) or that the plaintiff had no in- 
surable interest, there will be no liability under this section, since there would 
have been none if the company had acted promptly. 

* It sometimes occurs that the company, after an unreasonable delay, rejects 
an application because the premium offered is insufficient, or for some formal de- 
fect, and a short time later the applicant suffers a loss before he has had oppor- 
tunity to insure elsewhere. These were the facts in the Kukuska case, cited supra 
note 8. 

* The company’s liability is not on a policy of insurance, but the measure of 
recovery will be limited to the amount which would have been due if a policy had 
been issued. 

“Tt has sometimes been held that liability depends upon an advance premium 
having been paid, but this rule seems unreasonable in cases where the company 
has waived advance payment. See Comment (1934) 9 Wis. L. Rev. 183, 186. 
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application shall be deducted from the amount for which the com- 
pany shall be liable. 

(2) In the case of life insurance,!® the right to recover under 
this section shall vest in the same person or persons as though 


the policy had been issued at the time of the applicant’s death.1® 
Wituiam A. Pvatz. 


REAL ProperTy—RECORDING OF ASSIGNMENTS OF MorTGAGES.— 
In the recent case of Thauer v. Smith,} commented upon in this law 
review,” the Wisconsin Supreme Court reaffirmed the rule of an ear- 
lier case,® that where the record mortgagee of real property acquires 
the legal title thereof and subsequently conveys the property by a 
warranty deed, the purchaser and subsequent incumbrancers will not 
be protected from a previous unrecorded assignment of the mort- 
gage, unknown to such purchaser or incumbrancers at the time. The 
theory of the decision is that the purchaser is not entitled to assume 
from the record that the seller was still the holder of the mortgage 
and therefore able to convey a clear title. Since the purpose of the 
recording act is to enable persons dealing with the title to real estate 
to determine from the record what is the state of the title, and to 
protect such persons from the effect of secret conveyances previous 
to their own by which their title would otherwise be impaired, it is 
submitted that the decision represents a strained construction of the 
statute. 

Section 235.49 of the statutes provides that an unrecorded con- 
veyance “shall be void as against any subsequent purchaser in good 
faith and for a valuable consideration of the same real estate or any 
portion thereof whose conveyance shall first be duly recorded.” Sec- 
tion 235.50 defines a “conveyance” as “every instrument in writing 
by which any estate or interest in real estate is created, aliened, mort- 
gaged or assigned or by which the title to any real estate may be af- 
fected in law or equity,” with certain exceptions not material here—a 
definition clearly broad enough to include assignments of mortgages.* 

The effect of the decision is that a mortgagee who takes title to the 
mortgaged property from the mortgagor in lieu of foreclosure will 





**The Wisconsin court has suggested that the duty to reply promptly may 
not apply to life insurance, in the Wallace case, cited supra note 8, but several 
courts have applied the rule in such cases. There seems to be no reason why life 
insurance beneficiaries should not be protected the same as other insurance policy 
beneficiaries. 

“On the theory that the applicant was the party injured, it is usually held 
that the cause of action survives to his personal representatives after his death. The 
proposed statute provides that “the company shall be liable as though the applica- 
tion had been accepted,” which may be sufficient to vest the cause of action in 
the named beneficiary. However, since the cases hold the other way on the theory 
that where the beneficiary was a volunteer the applicant might have substituted 
someone else after the policy was issued, it is thought advisable to make the point 
clear by a specific provision. 

*213 Wis. 91, 250 N.W. 842 (1933). 

*Comment (1934) 9 Wis. L. Rev. 408. 

* Aiken v. Milwaukee & St. P. Ry. Co., 37 Wis. 569 (1875). 

*See cases cited in Comment (1934) 9 Wis. L. Rev. 408. 




















































EEE Ee 





eg —  —— 








Oo 








STATUTE LAW 293 


not be able to convey a clear title, for a purchaser must take subject 
to the risk that the mortgagee had previously assigned the mortgage 
by an unrecorded assignment. It is true, he might satisfy the mort- 
gage of record, but if the purchaser is not entitled to rely upon his 
apparent ownership of the mortgage, it is difficult to see how such a 
discharge of record could have any effect. 

The decision has been adversely criticised in two other law re- 
views® on the ground that it weakens the effect of the recording stat- 
ute. It would seem, for this reason, that the recording act should be 
amended to make clear that it is intended to cover this situation. It 
is suggested that this may be done by adding the following clause to 
section 235.49 of the Wisconsin Statutes : 


“ce 


. and any assignment of a mortgage which shall not be so 
recorded shall be void as against any such purchaser of the mort- 
gaged premises or any portion thereof or interest therein, who 
would have taken his title or interest free of the mortgage in the 
absence of such assignment.” 

WituiaM A. Pratz. 








* (1934) 29 Ill. L. Rev. 121; (1934) 82 U. of Pa. L. Rev. 547. 


















RECENT CASES 


Epitor’s Note—In the December, 1934, issue, page 121 the case 
of Windom National Bank v. Klein, 254 N.W. 602, was erroneously 
cited as a Wisconsin decision. The case was decided by the Minne- 
sota court. 


BILLs AND NoTtes—INDORSEMENTS IN THE Form oF A GUARAN- 
TEE.1—Defendants, stockholders and officers of a corporation which 
was the drawer of a note, prior to its delivery to the payee in dis- 
charge of a debt, signed their names upon its back under the words 
“Protest Waived, Payment Guaranteed”. The payee sued, alleging 
that the language was an indorsement under section 63 of the Ne- 
gotiable Instruments Law.? The trial court dismissed the complaint 
upon the grounds that the writing was a guarantee and that no consid- 
eration was expressed therein. Held: although the defendants were 
accommodation parties, they were indorsers with enlarged liability 
under section 63, since the waiver of protest negatived the otherwise 
clear language of a guarantee.* Wallrich Land etc. Co. v. Eben- 
reiter.* 

Section 63 of the Negotiable Instruments Law reads: “A person 
placing his signature upon an instrument otherwise than as maker, 
drawer or acceptor, is deemed to be an indorser, unless he clearly 
indicates by appropriate words his intention to be bound in some 
other capacity.” (Italics mine) 

Section 64° of the Negotiable Instruments Law reads: “Where a 
person, not otherwise a party to an instrument, places thereon his 
signature in blank before delivery, he is liable as indorser in accord- 
ance with the following rules: (1) If the instrument is payable to 
the order of a third person, he is liable to the payee and to all subse- 
puent parties.” (Italics mine). This section is not applicable to the 
problem in the case, which is to determine the very question of wheth- 
er or not he is “otherwise a party”, i.e., a guarantor. Moreover, the 
signature in the principal case was not in blank. 

The weight of authority is that such an indorsement by the payee 
is a commercial indorsement imposing enlarged liability. This seems 





*A similar problem arises in connection with an indorsement in the form of 
an assignment. It is discussed in Arant, The Written Aspect of Indorsement (1924) 
34 Yale L. J. 144; see Thorp v. Mindeman, 123 Wis. 149, 162-3, 101 N.W. 417, 
422 (1904). 

* Wis. Stat. (1933) §116.68. 

*See Douglas v. Rumelin, 125 Ore. 261, 268, 266 Pac. 624, 625 (1928). 

*256 N.W. 773 (Wis. 1934); cf. Shea v. Patton, 212 Wis. 626, 250 N.W. 424 
(1933) (holding that evidence of an oral guarantee is inadmissible under a blank 
indorsement). 

* Wis. Stat. (1933) §116.69. 

*Mangold & Glandt Bank v. Utterback, 54 Okla. 655, 160 Pac. 713 (1916); 
National Bank of the Republic v. Price, 65 Utah 57, 234 Pac. 231 (1923); Adolph 
Ramish, Inc. v. Woodruff, 28 P. (2d) 360 (Cal. 1934); Brannan’s Negotiable In- 
struments Law (5th ed., 1932) 722; (1924) 72 U. of Pa. L. Rev. 296. 
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to be a sound construction of the language of section 63, supported by 
the policy of furthering negotiability of commercial paper, and prob- 
ably conforms to the expectations or intentions of the persons so in- 
dorsing. But it does not necessarily follow from the language of sec- 
tion 63 that an accommodation party using the same words as above 
should be held to the same liability, since his status as an accommoda- 
tion party makes it more probable that his intent was to guarantee 
only. It seems reasonable to place upon the payee the burden of mak- 
ing certain that the accommodation party is bound in the desired 
capacity, and perhaps even to require subsequent holders to investi- 
gate equities between the accommodation party and the maker or 
payee before relying upon the guarantee, assuming that as a guarantee 
it is assignable but not negotiable. 

The suggested distinction between the payee and the accommoda- 
tion party, when indorsing substantially in the form of the instant 
case, is discussed in dictum in Bank of Italy etc. v. Symmes." This 
case is cited by the Wisconsin court but the distinction is overlooked.® 
Other decisions holding the accommodation party a guarantor recog- 
nize this distinction, while not expressly, at least in their results.® 


An analogous problem occurs when the language contains nothing 
similar to a waiver of protest, but merely words of guarantee, such as 
“TI hereby guarantee payment.”?° Here again the distinction between 
the payee and the accommodation party appears in the results although 
not in the reasoning of the decisions. There is complete agreement in 
the decided cases that the accommodation party signing under such 
language is a guarantor and not an indorser.!! The disagreement is as 
to the payee.12 When the payee so indorsing also delivers the instru- 
ment, he passes title to it and the transferee acquires the right to an 
indorsement.!* The writing of a guarantee would seem to complete 
an indorsement, which in legal effect comprises simply these two ele- 
ments, namely, a transfer of title and a guarantee of payment. The 
writing out of one feature of an indorsement should not be held to 
negative an indorsement in full, at least as to the payee, although, as 
suggested above, perhaps otherwise as to the accommodation signer. 

It is suggested that courts should give more consideration to the 
distinctions between words of guarantee with and without waiver of 





7118 Cal. App. 716, 719, 5 P. (2d) 956, 958 (1931). 

* Also in Jaronko v. Czerwinski, 117 Conn. 15, 166 Atl. 388 (1933) 

* Noble v. Beeman etc. Co., 65 Or. 93, 131 Pac. 1006 (1913); Northern State 
Bank v. Bellamy, 19 N.D. 509, 125 N.W. 888 (1910); First National Bank v. 
Drake, 185 Iowa 879, 171 N.W. 115 (1919). 

* The Wisconsin court assumes in a dictum that there is no conflict on this 
point. 256 N.W. 773, 775. 

™ Square Butte State Bank v. Ballard, 64 Mont. 554, 210 Pac. 889 (1922); 
O’Neal v. Peaden, 228 Ala. 21, 151 So. 877 (1933); Walker v. Griffin, 107 Okla. 
107, 232 Pac. 65 (1924). 

* Hutson v. Rankin, 36 Idaho 169, 213 Pac. 345 (1922) (holding the payee an 
indorser) ; see Arant, supra note 1. Contra: Central Trust Co. v. First National 
Bank, 101 U. S. 68, 25 L.ed. 876 (1880); National F. Ins. Co. v. Maddox, 224 
Mo. App. 90, 20 S.W. (2d) 705 (1929); Beebe v. Kirkpatrick, 321 Il. 612, 152 
N.E. 539 (1926). 

* Under §49 of the N.I.L.; Wis. Stat. (1933) §116.54. 
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protest, and between an accommodation party and a payee signing 
under either form of language. 
M. C. WILLIaMs. 


CoNnsTITUTIONAL LAw—Banxkruptcy Act, Section 75s (FRa- 
ZIER-LEMKE AcT).—The first reported case passing upon the consti- 
tutionality of the Frazier-Lemke Act, section 75s of the Bankruptcy 
Act,! is In the Matter of Bradford, Jr.,2 decided September 19, 1934. 
A judgment of foreclosure had been obtained by the mortgagee in the 
circuit court of Hartford County, Maryland, and the property had 
been sold under an order of the court but the sale had not been finally 
confirmed when, on July 17, 1934, the debtor filed his petition seeking 
to secure the benefits offered by the Frazier-Lemke Act and asking a 
stay of the mortgage foreclosure thereunder. The mortgage creditor, 
the mortgage assignee, and the purchasers at the foreclosure sale op- 
posed the granting of the stay of proceedings. Held: The Frazier- 
Lemke Act is within the affirmative grant of power given to Congress 
by the Constitution to enact uniform bankruptcy laws ;* but section 
75s, subsection 7, is unconstitutional as a deprivation of property 
without “due process of law” contrary to the Fifth Amendment. 
Hence the stay requested was not granted. 

In discussing the question of “due process,” the court held that 
the result of section 75s, subsection 7, is a partial cancellation of the 
mortgage debt and, therefore, necessarily an impairment of the terms 
of the mortgage debt. This objection, however, is not available 
against an Act of Congress unless the impairment amounts to a de- 
privation of property without “due process.”* The court then pointed 
out that the Act requires a taking of private property for a private 
use in that it substantially produces a transfer of the property of the 





* Bankruptcy Act §75s(7); 11 U.S.C.A. §203s(7); “If any secured creditor 
of the debtor, affected thereby, shall file written objections to the manner of 
payments and distribution of debtor’s property as herein provided for [in subsec. 
3], then the court, after having set aside the debtor’s exemptions as prescribed by 
the state law, shall stay all proceedings for a period of five years, during which 
five years the debtor shall retain possession of all or any part of his property, under 
the control of the court, provided he pays a reasonable rental annually for that 
part of the property of which he retains possession; the first payment of such 
rental to be made within six months of the date of the order staying proceedings, 
such rental to be distributed among the secured and unsecured creditors, as their 
interests may appear, under the provisions of this Act. At the end of five years, 
or prior thereto, the debtor may pay into court the appraised price of the property 
of which he retains possession: Provided, That upon request of any lien holder 
on real estate the court shall cause a reappraisal of such real estate and the debtor 
may then pay the reappraised price, if acceptable to the lien holder, into the 
court, otherwise the original appraisal price shall be paid into court and thereupon 
the court shall, by an order, turn over full posession and title of said property to 
the debtor and he may apply for his discharge as provided for by this Act: Pro- 
vided, however, That the provisions of this Act shall apply only to debts exist- 
ing at the time this Act becomes effective.” 

*7 F. Supp. 665, 26 A.B.R. (N.S.) 1 (D.Md. 1934). 

*U. S. Const. Art. I, §8(4). 

“Sinking Fund cases, 99 U.S. 700, 718 (1878); U.S. v. Union Pacific Ry., 
160 US. 1, 33, 34, 16 Sup. Ct. 190, 202 (1895); Highland v. Russell Car & Snow 
Plow Co., 288 Pa. 230, 135 At. 759 (1927). 
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mortgagee to the mortgagor at a price which the former has had no 
influence in setting. 

It is clearly settled that a taking of private property for private 
use is a denial of “due process of law” under the Fourteenth Amend- 
ment.5 Since the United States Supreme Court has held that the 
meaning of “due process” in the Fifth and the Fourteenth Amend- 
ments is the same,® it would seem that a transfer of the mortgagee’s 
property to the mortgagor by the federal government is likewise a de- 
nial of “due process.” 

The court drew what it deemed to be substantial distinctions be- 
tween the Frazier-Lemke Act and the Minnesota moratorium law 
which was upheld in the Blaisdell case.* The life of the latter act 
was fixed at not to exceed two years and one month but it was 
subject to termination within a shorter time should conditions war- 
rant it, while in the former, the term of five years was arbitrarily set 
with no provision for a termination sooner upon a change in condi- 
tions. The fact that the Minnesota act merely extended the time for 
exercising the right of redemption and did not otherwise impair the 
integrity of the mortgage contract was considered more important 
by the court. The court took pains to point out that in the Minnesota 
act there was no “scaling down” of the mortgage debt, and this, ap- 
parently, is the chief distinction made. 

In the case of Jn Re Conquest,® the United States District Court 
for the District of Virginia followed the Maryland District Court in 
holding subsection 7 of the Frazier-Lemke Act unconstitutional. The 
court based its decision on the reasoning of the Maryland court in the 
principal case. The decision in this case was handed down from the 
bench without a written opinion. 

On November 14, 1934, the case of Jn Re Bradford® was decided 
by the U. S. District Court for the District of Kentucky. There the 
debtor failed to effect a composition under section 75, and filed an 
amended petition claiming the benefits provided in the Frazier-Lemke 
Act. Here also a decree of foreclosure had been rendered in the 
state court but the petition was filed by the debtor before the sale or- 
dered by the court under the decree of foreclosure. This court also 
found that the Act was within the power of Congress provided by 
Article I, Section 8, Clause 4, of the Constitution, but, contra to the 
Bradford case, held that the Act does not amount to a denial of “due 
process” and therefore it is constitutional. The court’s test of “due 
process” was whether the right of the creditor to a distribution of the 


* Missouri Pacific Ry. Co. v. Nebraska, 164 U.S. 403, 17 Sup. Ct. 130 (1896) ; 
Davidson v. New Orleans, 96 U.S. 97, 102 (1877) ; Cole v. La Grange, 113 US. 1, 
5 Sup. Ct. 416 (1884); Fallbrook v. Bradley, 164 U.S. 112, 158, 17 Sup. Ct. 56, 
63, 64 (1896); Slaughter House cases, 83 U.S. 36, 77, 80 (1872); Chicago, St. 
Paul, M. & O. Ry. v. Holmberg, 282 U.S. 162, 51 Sup. Ct. 56, 57 (1930). 

* Hurtado v. California, 110 U.S. 516, 534, 541, 4 Sup. Ct. 111, 120, 293 
(1884) ; see also Bartlett Trust Co. v. Elliot, 30 F(2d) 700 (1929); but see French 
v. Paving Co., 181 U.S. 324, 328, 21 Sup. Ct. 625, 626 (1891); Davidson v. New 
Orleans, 96 U.S. 97, 103 (1877). 

* Blaisdel v. Home Bldg. & Loan Ass’n, 290 U.S. 398, 54 Sup. Ct. 231 (1934). 

*US.L. Week, Nov. 20, 1934, at p. 14. 
°26 A.B.R. (NS.) 473 (W.D.Ky. 1934). 
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debtor’s assets was substantially denied by the five year stay of pro- 
ceedings provided for in subsection 7 of section 75s. The court felt 
that it could not say that this five year period was such an unreason- 
able delay in the distribution of the property of the bankrupt that it 
constituted a denial of “due process.” All three of the above cases 
held that the Act is within the bankruptcy power of Congress, and 
two other decisions recently handed down are in accord.!° 

That the United States Supreme Court, should it have to pass 
upon the constitutionality of this Act, will take judicial notice of the 
present emergency appears to be a certainty. In New State Ice Co. v. 
Liebmann,! Mr. Justice Brandeis said in a dissenting opinion, “The 
people of the United States are now confronted with an emergency 
worse than war.” In the more recent Blaisdell case,!* Chief Justice 
Hughes stated in the majority opinion, “If state power exists to give 
temporary relief from the enforcement of contracts in the presence of 
disasters due to physical causes such as fire, flood, or earthquake, that 
power connot be said to be nonexistent when urgent public need de- 
manding such relief is produced by other and economic causes.” Tak- 
ing this approach, the Court might uphold the constitutionality of the 
Act, but it seems safe to predict that the four dissenting justices in 
the Blaisdell case will maintain the same view regarding this Act. It 
is submitted that it is not unlikely that they may be joined by one or 
more of the majority justices in that case, in view of the more radical 
character of the Frazier-Lemke Act. 

HerBert L. ABRAHAM. 


CoNSTITUTIONAL LAW—FREEDOM OF SPEECH AND ASSEMBLY.— 
Complainant sought an injunction to restrain city police from inter- 
fering with or preventing meetings of complainant in a hall which it 
had hired in the city, the police having forbidden such meeting under an 
order of the city commission. It appeared that complainant had held 
a previous meeting at which speeches were made and handbills dis- 
tributed urging boycott of Jewish merchants and attacks on the per- 
sons of Jews. Held: under the Constitution of New Jersey! the po- 
lice or other municipal officers had no authority to abridge the right of 
freedom of speech or assembly ; the fact that complainant would ex- 
toll the German fascist government and advocate measures to abridge 
the rights of Jews in the United States, so that Jews would be incited 
to riot, was not sufficient reason for prohibiting the meeting. But 
the court refused to give complainant an injunction because it failed 
to come into equity “with clean hands,” since at the previous meeting 
the organization had shown its “settled policy” of fomenting unlawful 





* Paine v. Capital Freehold Land & Trust Co., 26 A.B.R. (N.S.) 470 (N.D. 
Tex. 1934); In Re Cope, U.S.L. Week, Nov. 27, 1934, at p. 9; see also Compari- 
sons of Decisions Under the Frazier-Lemke Act, U.S.L. Week, Nov. 20, 1934, at 
p. 1. 
* 285 U.S. 262, 306, 52 Sup. Ct. 371, 385 (1932). 
* 290 U.S. 398, 439, 54 Sup. Ct. 231, 240 (1934). 
*N.J. Const. art. I, §§5 and 18. 
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boycotts and assaults. American League of Friends of New Ger- 
many v. Eastmead.** 

Sections 5 and 18 of Article I of the New Jersey Constitution are 
similar to provisions in other state constitutions, providing that “every 
person may freely speak, write and publish his sentiments on all sub- 
jects, being responsible for that right”; and that “no law shall be 
passed to restrain or abridge the liberty of speech or of press.” The 
right freely to assemble together and consult for the common good is 
also guaranteed. 

With economic unrest and depression various organizations are 
continually coming into existence for the avowed purpose of over- 
throwing our present system of government, often openly advocating 
illegal acts. The question raised in these instances is: do such groups 
have unlimited rights to assemble and say whatever they please, re- 
gardless of the result, under the protection of the constitutional pro- 
visions, or are there restrictions on these privileges ? 

Although the rights of free speech and assembly are fundamen- 
tal, they are not in their nature absolute.2_ While the constitutions of 
the United States and the various states guarantee the right freely to 
assemble and to speak and write upon all subjects, this does not mean 
that persons may with impunity advocate disregard of law.® A state 
or municipality, in the exercise of its police power, may place limi- 
tations upon this freedom where it is abused by utterances inimical to 
the public welfare, i.e., tending to incite crime, disturb the public 
peace or endanger the foundation of organized government and 
threaten its overthrow by unlawful means.* 





* 174 Atl. 156 (N.J. 1934). 

? Frohwerk v. United States, 249 U.S. 204, 39 Sup. Ct. 249 (1919); Whitney 
v. California, 274 U.S. 357, 47 Sup. Ct. 641 (1927); New York ex rel. Bryant v. 
Zimmerman, 278 U.S. 63, 49 Sup. Ct. 61 (1928); Trinity Methodist Church v. 
Federal Radio Comm., 62 F. (2d) 850 (App. D.C. 1932); Thomas v. City of In- 
dianapolis, 195 Ind. 440, 145 N.E. 550 (1924); John F. Jelke Co. v. Beck, 208 
Wis. 650, 242 N.W. 461 (1932); see Robertson v. Baldwin, 165 U.S. 275, 281, 17 
Sup. Ct. 326 (1896) ; Stromberg v. California, 283 U.S. 359, 368, 51 Sup. Ct. 532, 
535 (1930); Near v. Minnesota, 283 U.S. 697, 708, 51 Sup. Ct. 625, 628 (1930) ; 
Jordahl v. Hayda, 1 Cal. App. 696, 699, 82 Pac. 1079 (1905) ; State ex rel. Schmidt 
v. Gehrz, 178 Wis. 130, 136, 189 N.W. 461 (1922); Jarrett and Mund, The Right 
of Assembly (1931) 9 N. Y. U. L. Q. Rev. 1; Pinsky, Freedom of Speech under 
Our Constitutions (1925) 31 W. Va. L. Q. 273. 

*Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 31 Sup. Ct. 492 (1911); 
Fox v. Washington, 236 U.S. 273, 35 Sup. Ct. 383 (1915); Thomas v. Cincinnati, 
N.O. & T.P. Ry. Co., 62 Fed. 803 (S.D. Ohio 1894); United States v. Baker, 247 
Fed. 124 (D.Md. 1917) ; United States v. Nearing, 252 Fed. 223 (S.D.N.Y. 1918) ; 
State v. McKee, 73 Conn. 18, 46 Atl. 409 (1900); People v. Ruthenberg, 229 
Mich. 315, 201 N.E. 358 (1924) ; State v. Boyd, 86 N.J.L. 76, 91 Atl. 586 (1914) ; 
People v. Most, 171 N.Y. 423, 64 N.E. 175 (1902); see Presser v. Illinois, 116 
US. 252, 267, 6 Sup. Ct. 580 (1885) ; Masses Publishing Co. v. Patten, 244 Fed. 
535, 540 (S.D.N.Y. 1917); City of Chicago v. Tribune Co., 307 Ill. 595, 606, 139 
N.E. 86 (1923); Jarrett and Mund, supra note 2, at 33; Wigmore, Abrams v. 
US.: Freedom of Speech and Freedom of Thuggery in War Time and Peace Time 
(1920) 14 Ill. L. Rev. 539. 

“Gilbert v. Minnesota, 254 U.S. 325, 41 Sup. Ct. 125 (1920); Gitlow v. New 
York, 268 U.S. 652, 45 Sup. Ct. 625 (1925) ; Whitney v. California, 274 U.S. 357, 
47 Sup. Ct. 641 (1927); United States v. Hall, 248 Fed. 150 (D. Mont. 1918); 
American Federation of Labor v. Bucks Stove and Range Co., 33 App. D.C. 83 






























300 WISCONSIN LAW REVIEW 


Two tests have been widely used by the courts for determining 
when the use of speech and assembly incites such unlawful conduct 
that restrictions can be rightfully placed upon it.5 The first® holds 
that it is necessary that such speech or assembly will produce or is in- 
tended to produce “a clear and imminent danger” of some substantive 
evil, and that such a danger exists where it can be shown either that 
immediate serious violence is to be expected or is advocated or that 
past conduct furnishes reason to believe that such advocacy is con- 
templated.? The second test holds that even though the effect of 
certain utterances cannot be exactly foreseen, they may be restricted 
where the intent and the natural and probable result is to cause illegal 
action.® 





(1923) ; People v. Steelik, 187 Cal. 361, 203 Pac. 78 (1921); People v. Lloyd, 304 
Ill. 23, 136 N.E. 505 (1922); Beck v. Railway Teamsters’ Protective Union, 118 
Mich. 497, 77 N.W. 13 (1898); People v. Ruthenberg, 229 Mich. 315, 201 NE. 
358 (1924); State v. Holm, 139 Minn. 257, 166 N.W. 181 (1918); State v. Boyd, 
86 N.J.L. 76, 91 Atl. 586 (1914); State v. Tachin, 92 N.J.L. 269, 106 Atl. 145 
(1918); People v. Most, 171 N.Y. 423, 64 N.E. 175 (1902); People v American 
Socialist Soc., 195 N.Y. Supp. 801, 202 App. Div. 640 (1922); State v. Kassay, 
126 Ohio St. 177, 184 N.E. 521 (1932); Berg v. State, 29 Okla. Crim. 112, 233 
Pac. 497 (1925) ; Commonwealth v. Widovich, 295 Pa. 311, 145 Atl. 295 (1929) ; 
Ex parte Stout, 82 Tex. Crim. 183, 198 S.W. 967 (1917); State v. Hennessy, 114 
Wash. 351, 195 Pac. 211 (1921); John F. Jelke Co. v. Beck, 208 Wis. 650, 242 
N.W. 576 (1932) ; see Stromberg v. California, 283 U.S. 359, 368, 51 Sup. Ct. 532, 
535 (1930); State v. Butterworth, 104 N.J.L. 579, 581, 142 Atl. 57 (1928); 2 
Story, Constitution (5th ed. 1891) §1880; Corwin, Freedom of Speech and Press 
Under the First Amendment, a Resume (1920) 30 Yale L.J. 48; Willis, Freedom of 
Speech and of the Press (1929) 4 Ind. L.J. 445; cf. Fitts v. City of Atlanta, 121 
Ga. 567, 49 S.E. 793 (1904) ; Commonwealth v. Abrahams, 156 Mass. 57, 30 N.E. 
79 (1892); Commonwealth v. Davis, 162 Mass. 510, 39 N.E. 113 (1895); Com- 
monwealth v. Stearn, 25 Pa. Dist. 861 (1916). But cf. New York Staats-Zeitung 
v. Nolan, 89 N.J.Eq. 387, 105 Atl. 72 (1918). Contra: Marx and Haas Jeans 
Clothing Co. v. Watson, 168 Mo. 133, 67 S.W. 391 (1901). 

*See Black, Debs v. The United States—A Judicial Milepost on the Road to 
Absolutism (1932) 81 U. of Pa. L. Rev. 160; Walsh, Is the Test of New Judicial 
and Legislative Interpretation of Freedom of Speech, and the Freedom of the 
Press, Sound Constitutional Development? (1932) 21 Geo. L. J. 35 and 161; Willis, 
loc. cit., supra note 4 (makes further distinction between words which directly 
cause or urge illegal acts and those which are remote and indirect) ; Chafee, Free- 
dom of Speech (1920) 24-25. 

* Holmes and Brandeis, J.J., have held this view consistently. 


"Schenk v. United States, 249 U.S. 47, 39 Sup. Ct. 247 (1918); Frohwerk v. 
United States, 249 U.S. 204, 39 Sup. Ct. 249 (1918); Whitney v. California, 274 
US. 357, 47 Sup. Ct. 641 (1927) (concurring opinion of Brandeis, J.) ; United 
States v. Preith, 251 Fed. 946 (D.N.J. 1918); Doe v. United States, 253 Fed. 903 
(C.C.A. 8th, 1918); see United States v. Eastman, 252 Fed. 232, 233 (S.D.N.Y. 
1918) ; Hart, Power of Government over Speech and Press (1920) 29 Yale L.J. 
410. 


* Abrams v. United States, 249 U.S. 616, 39 Sup. Ct. 391 (1919); Pierce v. 
United States, 252 U.S. 239, 40 Sup. Ct. 205 (1920); Gitlow v. New York, 268 
U.S. 652, 45 Sup. Ct. 625 (1925); Burns v. United States, 274 U.S. 328, 47 Sup. 
Ct. 650 (1927) ; Masses Publishing Co. v. Patten, 246 Fed. 24 (C.C.A. 2nd, 1917); 
United States v. Schutte, 252 Fed. 212 (D.N.D. 1918); United States v. Nearing, 
252 Fed. 223 (S.D.N.Y. 1918) ; Deason v. United States, 254 Fed. 259 (C.C.A. Sth, 
1918); State v. Kassay, 126 Ohio St. 177, 184 N.E. 521 (1932); see Debs v. 
United States, 249 US. 211, 216, 39 Sup. Ct. 252 (1919) ; Stromberg v. California, 
283 U.S. 359, 368, 51 Sup. Ct. 532, 535 (1930); Baker v. United States, 247 Fed. 
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So long, therefore, as no illegal means are used and the end striven 
for is lawful, there are no restrictions upon the right of free speech 
or assembly ; but if illegal acts are advocated, these privileges may be 
limited.® It further appears that such prohibitions may be placed 
upon these liberties on the basis of past conduct!® where a settled 
policy of urging the commission of illegal acts has been shown. In 
the principal case the court rightfully refuses to grant the injunction 
which would have prevented the police from interfering with the 
meeting, since the past conduct of the complainant organization has 
shown its purpose in fomenting illegal acts. However, the court seems 
to intimate that freedom of speech and assembly could not be re- 
stricted by direct legislation under such circumstances.'! Since the 
fomenting of boycott and assault is unlawful per se, as the court ad- 
mitted, this intimation is contrary to the general rules above stated.'? 
JoserpH G. WERNER. 


CoNSTITUTIONAL LAaw—TuHE Ort ConTROL PROVISIONS OF THE 
N.I.R.A.—Plaintiff, with other producers of oil in the East Texas 
field, sues to enjoin the defendants, an agent of the Department of 
Interior, the United States District Attorney and the Marshal, from 
enforcing the oil control provisions of the N.I.R.A. and the Regula- 
tions and the Code for the Petroleum Industry promulgated there- 
under. The pertinent provisions of the N.I.R.A. are section 1, the 
declaration of policy, section 3 on codes of fair competition, and sec- 
tion 9 on oil regulation. The plaintiff’s chief contentions were: (1) 
The regulation of the industry by the codes is invalid because of lack 
of federal power; (2) the regulation by presidential mandate under 
section 9 is invalid because of lack of federal power; (3) the regu- 
lation by presidential mandate under section 9 is invalid, because the 
federal power, even if it exists, has been invalidly delegated. Held: 
the plaintiffs are not entitled to an injunction. The court decides: (1) 
The validity of the federal codes is not material here because their 
provisions have been adopted by state authority which is assumed 
valid. (2) The federal government does have the power to pass 
section 9. (3) The delegation to the President is not invalid.? 

I. The court states, by way of dictum, that it is possible the codes 
are valid under the theory that they are designed to control undue 
burdens on interstate commerce. In the Shreveport Case? and Wis- 
consin R.R. Commission v. Chicago B. & Q. R.R. Co.,8 action by the 


124, 125 (D.Md. 1917); Corwin, supra note 3, at 55; Wigmore, supra note 3, at 
556 





*See Chafee, op. cit. supra note 5, at 24-25 and 184. 

* Whitney v. California, 274 U.S. 357, 47 Sup. Ct. 641 (1927) (concurring 
opinion of, Brandeis, J.). But cf. Near v. Minnesota, 283 U.S. 697, 51 Sup. Ct. 
625 (1930). 

In the first part of the opinion, at p. 157. 

™See Chafee, op. cit. supra note 5, at 184. 

*Ryan v. Amazon Petroleum Corporation, 71 F. (2nd) 1 (C.C.A. 5th,1934), 
Certiorari granted, 55 Sup. Ct. 102 (1934). 

* Houston, E. & W. T. R. R. Co. v. United States, 234 U.S. 342, 34 Sup. Ct. 
833 (1914). 

*257 US. 563, 42 Sup. Ct. 232 (1922). 
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states in promulgating intrastate rates which injuriously affect inter- 
state commerce was declared invalid. In Swift v. United States,* 
Stafford v. Wallace,5 and Chicago Board of Trade v. Olsen,® acts of 
individuals which resulted in undue burdens on interstate commerce 
were held within the scope of federal regulation. The power was held 
to exist in the case of Chicago Board of Trade v. Olsen™ even though 
the court had previously recognized that the acts in question did not 
of themselves constitute interstate commerce.® In these cases® the 
court recognized that the fact situation must be investigated to see if 
an undue burden does appear. Validity of the codes and the section 
authorizing them would seem to depend, insofar as existence of the 
federal power is concerned, upon the factual determination as to the 
existence of the burden. It would seem that the acts sought to be 
regulated by the codes are more like production than commerce ; the 
relation of production to commerce is indirect ; federal regulation of 
production, an internal affair of the states, is invalid,1° and an Act 
of Congress which seeks to regulate production is invalid even though 
it purports to regulate interstate commerce.!! 

II. Though the court in the principal case does not decide the 
question of the existence of a plenary power—that is, a power of 
general regulation on the ground that interstate commerce is affected 
—it does decide that, under the theory of the Liguor Control Cases,‘* 
the Lottery Case,1* and Brooks v. United States,1* the Federal Gov- 
ernment does have the power to aid and supplement state laws. The 
court in the principal case states: “|The Federal] Government may 
rightly take up the regulation of a matter at a point where the state 
government because of the grant [of power over interstate commerce 
to Congress] must cease to regulate.” 

The Federal power may be exercised in two ways: (1) Congress 
may regulate interstate commerce to prevent the spread of evil or 





*196 US. 375, 25 Sup. Ct. 276 (1905). 

*258 US. 495, 42 Sup. Ct. 397 (1923). 

* 262 US. 1, 43 Sup. Ct. 470 (1923). 

* Supra note 6. 

* Hill v. Wallace, 259 U.S. 44, 42 Sup. Ct. 453 (1922). 

* Houston E. & W. T. R. R. Co. v. United States, 234 U.S. 342, 34 Sup. Ct. 
833, (1914); Wisconsisn R. R. Commission v. C. B. & Q. R. R. Co., 257 US. 
563, 42 Sup. Ct. 232 (1922); Stafford v. Wallace, 258 U.S. 495, 42 Sup. Ct. 397 
(1923) ; Chicago Board of Trade v. Olsen, 262 U.S. 1, 43 Sup. Ct. 470 (1923). 

* United States v. E. C. Knight Co. 156 U.S. 1, 15 Sup. Ct. 249 (1895). 

“Hammer v. Dagenhart, 247 U.S. 251, 38 Sup. Ct. 529 (1918). See Some 
Legal Aspects of the National Industrial Recovery Act (1933) 47 Harv. L. Rev. 85, 
88, contending that Hammer v. Dagenhart must be overruled or distinguished if 
the N.I.R.A. is to he beld valid. See also Stern, That Commerce Which Concerns 
More States Than One, (1934) 47 Harv. L. Rev. 1335, 1357-1360, to the effect 
that Hammer v. Dagenhart is the only case standing in the way of a plenary fed- 
eral power over interstate commerce. And see Brown, The Constitution, The Su- 
preme Court, and The N.I.R.A., (1934) 13 Ore. L. Rev. 102, 109-110. 

™ In Re Rahrer, 140 US. 545, 11 Sup. Ct. 865 (1891); Clark Distilling Co. v. 
Western Maryland R. R. Co., 242 U.S. 311, 37 Sup. Ct. 180 (1917). 

* Champion v. Ames, 188 U.S. 321, 23 Sup. Ct. 321 (1903). 
* 267 U.S. 432, 45 Sup. Ct. 345 (1925). 
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harm from the state of its origin;15 (2) Congress may prevent the 
use of interstate commerce to promote acts which may be illegal in a 
particular state.'® 

In the case of the oil sought to be controlled by section 9, it can 
hardly be contended that it comes within the class of harmful things 
which may be barred from commerce. And while the liquor cases!* 
and the Brooks case!® may be supported on the ground that the acts 
there contemplated are outside the territories and therefore beyond 
the power and jurisdiction of the states in question, surely it can not 
be contended that the Federal Government may aid in enforcing state 
laws within the boundaries and jurisdiction of the state under the pre- 
text that the violation may result in an illegal use of interstate com- 
merce. Such an argument would give the Federal Government con- 
current jurisdiction with the states in every field of legislation. 


In the particular case, because of the peculiar nature of the oil in- 
dustry, the government argues that it must control interstate ship- 
ments by pipeline at the point of production or it will be unable to 
do so at all. In this case all the acts in question take place in Texas, 
the state whose laws are supposed to be aided. But there is no legal 
necessity for federal aid, as the state has full power over the place 
where the acts complained of are committed. If section 9 is to be 
supported, it must be on the theory of a plenary power of control 
such as that discussed in section I, supra, and not on the shadowy 
claim that valid state action is being supplemented. 

III. Aside from the objection of the due process clause—which 
the court disposed of on the theory that the state action is valid, and 
hence the federal act supplementing it must be valid!®—there is the 
further objection that the federal! power, granting that it exists, has 
been invalidly delegated. It is frequently claimed that no congres- 
sional enactment has ever been ruled invalid on the ground of void 
delegation.2® Nevertheless, the Supreme Court, in upholding acts 
claimed to be such delegations, has definitely declared that there is 
a point at which delegation would become void, and has declared what 
types of delegation it will sustain. 

There are two theories on which delegation is sustained :?! (1) 
Congress may pass a complete act to go into effect upon the existence 
of a certain state of facts, and delegate to the President or some 





* Taft, C. J., in Brooks v. United States, 267 U.S. 432, 45 Sup. Ct. 345 (1925), 
cites in support Reid v. Colorado, 187 U.S. 137, 23 Sup. Ct. 92 (1902) ; Champion 
v. Ames, 188 U.S. 321, 23 Sup. Ct. 321 (1903); Hipolite Egg Co. 220 US. 45, 31 
Sup. Ct. 364 (1911) ; Hoke v. United States, 227 U.S. 308, 33 Sup. Ct. 281 (1913): 
Caminetti v. United States, 242 U.S. 470, 37 Sup. Ct. 192 (1917). 

* In Re Rahrer, 140 U.S. 545, 11 Sup. Ct. 865 (1891); Clark Distilling Co. v. 
Western Maryland R. R. Co. 242 U.S. 31, 37 Sup. Ct. 180 (1917). 

* Supra note 16. 

** 267 U.S. 432, 45 Sup. Ct. 345 (1925). 

* Cf. Clark Distilling Co. v. Western Maryland R. R. Co., 242 U.S. 311, 332 
1917). 

* See note to principal case: 71 F. (2nd) 1, 8 (1934); The N.I.R.A. (1933) 47 
Harv. L. Rev. 85, 95. 

**See Brown, The Supreme Court, The Constitution, and The N.I.R.A. (1934) 
13 Ore. L. Rev. 102, 104. 
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other official the duty of determining when that state of facts ex- 
ists ;22 or (2) Congress may pass an act declaring a general policy, 
and delegate to the President or some other officer the duty of filling 
in administrative details.28 The power thus delegated has been recog- 
nized to be legislative.?* 

In two recent cases it has been recognized that the President, un- 
der the Flexible Tariff Act, may write in new provisions and change 
classifications. Objections that the President’s power was only to 
change rates and that writing new sections into the act was legislation, 
were overruled in the case of Fox River Butter Co. v. United 
States.25 It seems from these cases that the delegation of power to 
the President under the N.I.R.A. is not invalid because he may make 
regulations. The delegation is apparently based on the second theory 
named above, that Congress may declare a policy and delegate the 
duty of filling in details. The question is, then: is there a sufficient 
declaration of policy? It is obvious from a reading off the Act that 
section 9 itself contains no such declaration. It is a simple grant of 
power. Such a declaration must be found, if at all, in the first section 
of the Act, which may be itemized as follows: 

A. An emergency exists: It (1) burdens interstate and foreign 
commerce, (2) affects public welfare, (3) undermines American 
standards of living. 

B. Congress’ policy is: (1) to remove obstructions to commerce 
which diminish its amount, (2) to promote the general welfare by en- 
couraging co-operation of industry and trade groups, (3) to main- 
tain united industrial action under government supervision, (4) to 
eliminate unfair competitive practices, (5) to promote full use of pro- 
ductive facilities, (6) to avoid undue restrictions on production, (7) 
to increase consumption by increasing purchasing power, (8) to re- 
duce and relieve unemployment, (9) to improve the standards of 
labor, and (10) to rehabilitate industry and to conserve natural re- 
sources. 





“Cargo of the Brig Aurora v. United States, 11 U.S. 382 (1813); Field v. 
Clark, 143 U.S. 649, 12 Sup. Ct. 495 (1892). 

* United States v. Grimaud, 220 U.S. 506, 31 Sup. Ct. 480 (1911) ; Interstate 
Commerce Commission v. Goodrich Transit Co. 224 U.S. 194, 32 Sup. Ct. 436 
(1912) (Day, J., states, “The Congress may not delegate its purely legislative pow- 
er to a commission, but having laid down the general rules of action under which 
a commission shall proceed, it may require of that commission the application of 
such rules to particular situations and the investigation of facts, with a view to 
making orders in a particular matter within the rules laid down by Congress.”) ; 
J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 48 Sup. Ct. 348 (1928). 

™* Cardozo, J., in Norwegian Nitrogen Company v. United States, 288 U.S. 
294, 305, 53 Sup. Ct. 350, 354 (1933): “What is done by the Tariff Commission 
and the President in changing the tariff rates to conform to new conditions is in 
substance a delegation, though a permissible one, of the legislative process.” 

* 20 C.C.P.A. (Cust.) 38 (1932), certiorari denied, 287 US. 628 (1932) ; simul, 
Sears, Roebuck & Co. v. United States, 20 C.C.P.A. 295 (1932), certiorari denied, 
290 U.S. 633 (1933). 

“In United States v. Grimaud, 220 U.S. 506, 31 Sup. Ct. 480 (1911), power 
was delegated to the Secretary of Agriculture to preserve forests. Under such de- 
claration of Congressional policy, a regulation issued by the Secretary requiring li- 
censes for sheep grazing was sustained. 
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It is possible that the 10th clause could be held a sufficient decla- 
ration of policy.2* The case would be clearer if section 9 were not 
cluttered up with the idea of state aid. It is suggested that the Act 
so interpreted is peculiarly iniquitous in that it authorizes the Presi- 
dent to countenance violations of state laws if such policy would bet- 
ter conserve natural resources. Yet the only possible alternative in- 
terpretation, uncontrolled discretion in the President, is clearly in- 
valid. 

The declaration of policy as set out is much broader than anything 
yet attempted. It would seem that Congress has merely codified the 
principles that should guide it in forming legislation ; it has prescribed 
goals, not methods. An extension of the idea of valid delegation to 
include this particular Act would seem of doubtful desirability.* 
Roy G. TULANE. 


NEGLIGENCE — Host - Guest RELATIONSHIP — ASSUMPTION OF 
Risk.—Plaintiff, guest, riding with defendant, driver, was injured 
when the latter suddenly applied his brakes on a slippery road, caus- 
ing the automobile to overturn. The jury found negligence by the 
driver in this respect, that this negligence was the proximate cause 
of the accident, and that the risk created by driver’s negligence was 
not assumed by the guest. Held: since the evidence justified the con- 
clusion that in the sudden application of the brakes under the cir- 
cumstances the driver failed to exercise conscientiously that skill and 
judgment which he possessed, the finding that the guest did not as- 
sume the risk is sustained. Monsos v. Euler. 

The term “assumption of risk” is used in automobile host-guest 
cases to describe two distinct doctrines :? (1) a limitation of liability 
resulting from the guest’s acquiesence in a known course of conduct 
of the host ; and (2) a limitation of liability irrespective of the guest’s 
knowledge of the risk. The principal case deals primarily with as- 
sumption of risk in the latter sense. 

It is generally said in Wisconsin that a guest assumes dangers 
incident to the skill, experience and judgment of the driver, whether 





* Since this note was written the Supreme Court has reversed the decision of 
the Circuit Court of Appeals in this case, holding that §9(c) constituted an 
invalid delegation of power to the President, and granting an injunction against 
the enforcement of the presidential orders. (55 Sup. Ct. 241 [1935]). The entire 
court agreed that §9(c), standing by itself, was invalid. On the question of suffi- 
ciency of §1 as a declaration of policy, eight Justices, speaking through Chief 
Justice Hughes, held that: “It is manifest that this broad outline is simply an 
introduction to the Act.” Mr. Justice Cardozo, dissenting, felt that §1 was a 
sufficient declaration of policy to validate the delegation contained in §9(c). 

The decision of the court seems in accord with the spirit of its prior deci- 
sions. The majority opinion might more satisfactorily dispose of the point that 
§1 does contain a statement that the conservation of natural resources is one aim 
of the Act. This point, emphasized in the dissent, received scant attention in the 
majority opinion. 

*256 N.W. 630 (Wis. 1934). 

?See Campbell, The Work of the Wisconsin Supreme Court for the August 
1933, and January 1934, Terms; VIII. Negligence (1934) 10 Wis. L. Rev. 67. 
And see (1934) 9 Wis. L. Rev. 319. 
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known or unknown to the guest. Cleary v. Eckart* is the leading 
authority for this rather sweeping generalization. Actually, the court 
said in that case, . . . “We think the case may well be disposed of 
on the ground that the plaintiff accepted such hospitality as the host 
had to offer, and that consisted of the car in the condition in which 
it was, and the driver, with such limited skill as she had been able to 
acquire in driving a car but 1,200 miles, of which plaintiff had knowl- 
edge.”** The emphasis in the disposition of this case is the knowledge 
of the guest of the inexperience of the driver. Several later cases 
likewise stress the knowledge of the guest. But the departure from 
this emphasis of knowledge becomes pronounced in Eisenhut v. 
Eisenhut,® where the court said that a host cannot be held to exercise 
for the protection of his guest “a degree of skill which he is utterly 
unable to exercise for his own protection. The latter statement ap- 
plies to situations in which the guest does not know of the lack of 
skill of the driver as well as to those in which he does.” ®* 

Certain qualifications of this general statement have been somic- 
what arbitrarily established. In Poneitowcki v. Harres™ it was held 
not to apply insofar as speed is concerned, the court saying, “There 
are certain duties imposed upon drivers which do not depend upon 
experience or acquired skill.” Likewise, in Cummings v. Nelson,® 
the court said, “Upon entering the car the plaintiff did not assume 
the risk of Nelson’s [the driver’s] failure to exercise ordinary care to 
maintain a proper lookout.” As to both improper lookout and exces- 
sive speed, it is possible that they are part of the mental equipment 
and skill of the driver—that an inexperienced driver may be so in- 
tent on the various instruments and levers in the car that his lookout 
will be defective, or that the speed he may pursue is the result of his 
general skill and is the best he has to offer. 

A reasonable interpretation of the principal case is that the court 
is merely upholding the jury finding of fact that the defendant driver 
failed to exercise that degree of skill which he possessed. If this is as 
far as the case goes, it is a logical application of the general rule and 
adds nothing to the existing law. 

In previous cases where the general doctrine has been applied, the 
facts have involved lack of skill due to inexperience.® In the present 
case, where failure to exercise skill, rather than lack of experience, is 
involved, the court seems to lay the ground work for a qualification 
of the general accepted doctrine by saying, “That every experienced 
driver knows that a sudden application of the brakes under such con- 








* Harter v. Dickman, 209 Wis. 289, 245 N.W. 157 (1932); Ejisenhut v. Eisen- 
hut, 212 Wis. 467, 248 N.W. 441 (1933). 

*191 Wis. 114, 210 N.W. 267 (1926). 

“« Ibid. at 119. (Italics mine.) 

* Olson v. Hermansen, 196 Wis. 614, 220 N.W. 203 (1928). 

*212 Wis. 467, 248 N.W. 441 (1933). 

** Ibid. at 472. 

*200 Wis. 504, 228 N.W. 126 (1930). 

*213 Wis. 121, 250 N.W. 759 (1933). 

* Harter v. Dickman, 209 Wis. 283, 245 N.W. 157 (1932); Cleary v. Eckart, 
191 Wis. 114, 210 N.W. 267 (1926); Olson v. Hermansen, 196 Wis. 614, 220 N.W. 
203 (1928) ; Fontaine v. Fontaine, 205 Wis. 570, 238 N.W. 410 (1931). 
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ditions will result in skidding and loss of control is not denied.” The 
court looks to the driver’s experience rather than to his skill; a driver, 
by reason of his experience, is held legally accountable to his guest 
for a standard of reasonable care even though he may not in fact 
have acquired the skill. The court indicates that it may conclusively 
presume a reasonable amount of skill as a result of that experience. 
The ultimate result would be to hold the experienced driver to the 
standard of reasonable care toward his guest and to limit the liability 
of the inexperienced. This may be a socially desirable outcome, mak- 
ing the experienced driver feel responsible for a certain amount of 
skill as a result of his experience. It would, however, in effect over- 
rule the oft-quoted phrase that a driver is not required to exercise 
for the protection of his guest a degree of skill which he is utterly in- 
capable of exercising for his own protection.1° But the phrase has al- 
ready been substantially limited by the “speed’!! and “lookout’’!? 
cases previously discussed. 
Lee K. Beznor. 


Wit_ts—EFrect oF CorPporRATE REORGANIZATION UPON A SPE- 
cIFIC BeQuest or StocK—THEORIES OF ADEMPTION BY EXTINC- 
TION.—Testator on February 27, 1924, executed a codicil by which 
he bequeathed to his wife “225 shares of my stock” in the X corpora- 
tion. At that time, testator owned several hundred shares of com- 
mon stock in the X corporation. The book value of 225 shares on 
February 27, 1924, was $25,839; by May 22, 1928, it had increased 
to $57,705.75. On that day the corporation was reorganized under a 
plan which provided for an exchange of the outstanding common 
stock for shares of common and preferred stock. Testator by vir- 
tue of this plan surrendered his 830 shares of common for 4150 
shares of common and 1494 shares of preferred stock, a part of the 
latter being termed a “stock dividend.” These shares testator held at 
the time of his death. Held: the wife was entitled to that proportion 
of the stock held at testator’s death which was attributable to 225 
of the shares surrendered. Jn re Hinners.1 


The Wisconsin Supreme Court said that since testator had iden- 
tified the bequest as 225 shares “of my stock in the X corporation,” 
the bequest was specific? and that “at the time of the making 








* Eisenhut v. Eisenhut, 212 Wis. 467, 248 N.W. 441 (1933). 

* Poneitowcki v. Harres, 200 Wis. 504, 228 N.W. 126 (1930). 

” Cummings v. Nelson, 213 Wis. 121, 250 N.W. 759 (1933). 

*257 N.W. 148 (Wis. 1934). 

* Trustees Unitarian Society v. Tufts, 151 Mass. 76, 23 N.E. 1006 (1890); 
Fidelity National Bank and Trust Co. v. Hovey, 319 Mo. 192, 5 S.W. (2d) 437 
(1927) ; Sherman v. Riley, 43 R.I. 202, 110 Atl. 629 (1920); American Trust and 
Banking Co. v. Balfour, 138 Tenn. 385, 198 S.W. 70 (1917). 

That the phrase “of my stock in the X corporation” was the important ele- 
ment in the court’s decision that this bequest of stock was specific is demonstrat- 
ed by the decision handed down in Jn re Bloomdahl, 257 N.W. 152 (Wis. 1934). 
There the testatrix made two bequests each of 100 shares of common stock of a 
named company. Evidence was to the effect that the testatrix was the owner of 
200 shares of common stock of that company when she executed the will. The 
court held the bequest to be general because “the gift of a certain number of 
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of the will the total net assets of the corporation were represented 
by the total number of shares of the stock then issued and outstand- 
ing, and that each share of stock represented an aliquot part of the 
total net assets”; hence when the corporation increased the number 
of shares issued, not by selling additional shares but by simply in- 
creasing the number of shares outstanding without any increase in the 
net assets, the result was that the interest in the corporation which 
had theretofore been represented by one share of old stock was there- 
after represented by 5 shares of the new common stock plus 1.8 shares 
of the preferred stock. 

That part of the preferred stock which the directors termed a 
“stock dividend” was held to pass as a part of the bequest because it 
was “obviously and inseparably but part of what the testator received 
in lieu of and in exchange for the bequeathed 225 shares of stock,” 
and therefore “the rule that a specific legatee is generally not entitled 
to dividends, whether in cash, property or stock, which accrued prior 
to the death of the testator is not applicable.” 

The problem which the court was called upon to decide in this 
case was one of ademption by extinction.? Some early cases consid- 
ered the question of such an ademption a matter of intent; that is, 
the court would look to the testator’s treatment of the bequeathed 
property, subsequent to the execution of his will, to find whether or 
not he intended the legatee to have the bequest. But the modern 
view of the courts is that the intention of the testator, aside from 
that expressed in proper testamentary form, is irrelevant. The thing 
to be looked to is the fact of change,5 and where the subject of the 
bequest undergoes a change in form but remains substantially in 
existence, the bequest is not adeemed.* So where the testator’s stock 
is increased in quantity by reason of a formal split-up of stock by 
the corporation,” or where there is a reorganization,® the courts have 
held that there is no ademption and that the legatee takes on the basis 
of the value represented by the bequest of the original stock. 





shares of stock without words of identification and possession is a general legacy.” 
It seems settled in Wisconsin that coincidence of numbers bequeathed and num- 
bers possessed, at least where fungible goods are involved, will not obviate the 
prie of the testator identifying and showing possession of the thing he be- 
queaths. 

*For an excellent discussion of this subject see Smith, Ademption by Ex- 
tinction (1931) 6 Wis. L. Rev. 229. 

*Stout v. Muirhead, 7 N. J. L. 414 (1801); Walton v. Walton, 7 Johns. 258, 
11 Am. Dec. 456 (N.Y. 1823) ; Partridge v. Partridge, 1 Cas. t. T. 226 (1736). 

*In re Branns, 219 N.Y. 263, 268, 114 N.E. 404, 405 (1916); Slater v. 
Slater, [1907] 1 Ch. 665, 671. 

* Durham v. Clay, 142 Ky. 96, 134 S.W. 153 (1911); Goode v. Reynolds, 208 
Ky. 441, 271 S.W. 600 (1925); Elwyn v. De Garmendia, 148 Md. 109, 128 Atl. 
913, 40 A. L. R. 553 (1925); Anthony v. Smith, 45 N. C. 188 (1853); Ford v 
Ford, 23 N. H. 212 (1851); Chase National Bank v. Deichmiller, 107 N. J. Eq. 
379 (1930). 

"Fidelity Title & Trust Co. v. Young, 101 Conn. 359, 125 Atl. 871 (1924); 
In re Clifford, [1912] 1 Ch. 29. 

*Pope v. Hinckley, 209 Mass. 323, 95 N.E. 798 (1911); Gardner v. Gardner, 
72 N.H. 257 (1903) ; In re Leeming, [1912] 1 Ch. 828. 
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Though the courts have frequently said that they will look only 
to the fact of change, they have found it necessary at times to look 
beyond that. In Elwyn v. De Garmendia,® the testatrix bequeathed 
one of her pearl necklaces to A and another to B. After the making 
of the will and before her death, the two strings were commingled. 
The court held that there had been no ademption because the will had 
not designated which of the necklaces was to go to each of the re- 
spective legatees, and concluded that the testatrix by her will intended 
to treat the legatees equally. A and B were therefore declared owners 
in common of the commingled pearls. Obviously, if the court had 
looked solely to the loss or disappearance of the bequest as specified 
in the will, the two strings of pearls were non-existent. In Spinney 
v. Eaton,'® the testator made a specific bequest of stock, in exchange 
for which the company later issued bonds. The court held there had 
been no ademption because the “corporation had of its own motion 
changed the form of its securities, and the testator, in common with 
other stockholders assented to the change. The stock was exchanged, 
not sold, and the security it represented is substantially the same as 
at the date of the will.’”” The element of intent is clearly made use of 
by the court in this case, since it stresses the fact that the change in 
the object of the bequest resulted from the act of the corporation 
rather than of the testator. 

The Wisconsin court, in the instant case, was not faced with as 
difficult a problem as were the courts in the Elwyn and Spinney cases. 
It seems, however, that when such a case does arise, the most satisfac- 
tory result will be reached by a frank recognition that other elements 
must be considered along with those recognized by the “fact of 
change” theory. 

Jack H. Kaman. 


WorKMEN’s COMPENSATION—STATUS OF RELIEF WoRKER.— 
Yunker received relief in supplies from Milwaukee County under 
section 49.15 of the Wisconsin Statutes. Under the county’s volun- 
tary “made-work” program, the village of West Milwaukee requested 
the services of forty county relief men to work voluntarily on public 
projects. The county granted Yunker’s request to be one of the forty 
men. His hours were limited to, but never attained, his monthly 
budget. For doing voluntarily “made-work” Yunker received pay- 
ment at fifty cents per hour from the county in cash; and in addi- 
tion, supplies to equal his budget. While working, Yunker was fa- 
tally injured. His widow made a claim for Workmen’s Compensa- 
tion against the county and the village. The Industrial Commission 
awarded compensation, holding the village liable. The circuit court 
modified the award of the Industrial Commission by substituting the 
county as the party liable, in place of the village. Held: Neither the 
county nor the village is liable, because Yunker was not an employee 
of either within the meaning and contemplation of the Compensation 





°148 Md. 109, 128 Atl. 913 (1925). 
111 Me. 1, 87 Atl. 378 (1913). 
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Act. Section 102.07 of the Wisconsin Statutes defines “employee” 
as “(1) Every person in the service of the state, or of any mu- 
nicipality therein under any appointment, or contract of hire, express 
or implied. . .” Yunker’s relationship with the county was that of a 
dependent person receiving relief which the county was obliged to 
furnish; his work was voluntary, for the benefit of the village and 
without any legal obligation on the part of Yunker to work or on the 
part of the village to pay him; there was no appointment or contract 
express or implied with the village and no relation such as is essential 
to render it liable under the Compensation Act. Village of West Mil- 
waukee v. Industrial Commission. 

In cases of public charity whether a relief worker is an employee 
within the Workmen’s Compensation Act has been decided both ways, 
depending on the particular statute involved and the circumstances. 
Compensation was denied under a city relief plan that “required” 
persons receiving aid to work in return for scrip limited to the per- 
son’s needs, because no contract of hire express or implied, or rela- 
tion of employer-employee arises, but only a “helping hand in behalf 
of public charity invoked and extended,” the Michigan court saying 
that the right of municipalities called upon to support paupers to 
their services to aid in their support arises out of the statutory duty 
to care for the poor—not out of contract. The instant case does not 
go further, because working voluntarily does not change the alleged 
employer’s statutory duty. 

In a later Michigan case the court granted compensation to one 
sent by a county relief committee to a county road commission which 
hired him for cash wages, and distinguished the earlier case* on the 
ground that the commission did not determine the amount of relief 
needed and was not obliged to support the poor, or to hire the dece- 
dent. The road commission directed the work and reserved the right 
to discharge. The decedent was under no obligation to work for the 
commission. It was a purely voluntary and contractual relationship 
between worker and commission. This follows the English view.® 








* 255 N.W. 728 (Wis. 1934). 

* Vaivida v. Grand Rapids, 264 Mich. 204 249 N.W. 826 (1933); cf. McBur- 
ney v. Ind. Accident Coum., 30 P. (2d) 414 (Cal. 1934). But cf. Dawson v. Bor- 
ough of Rutherford, 173 Atl. 147 (N.J. 1934) (Compensation can not be dis- 
continued to relief worker by virtue of subsequent legislation, because to do so 
would impair the obligation of contract.) 

* Vaivida v. City of Grand Rapids, 264 Mich. 204, 249 N.W. 826 (1933), cited 
note 2, supra. 

“McLaughlin v. Antrim County Road Commission, 253 N.W. 221 (Mich. 
1934) ; cf. Garcia v. County of Los Angeles, 3 Cal. Ind. Acc. Com. 330 (1916). 

* Porton v. Central (Unemployed) Body, [1909] 1 K. B. 173 (The Unem- 
ployed Workmen Act, 5 Edw. VII, c. 18 $1 [3] [1905], in terms distinguished its 
operation from that of the poor law. Under this act an unemployed man sought 
relief from the distress committee which referred him to the Central Body of Un- 
employed by which he was put to work for stated wages in London Parks. It 
was held that he was under a contract of employment with the Central Body 
within the Workmen’s Compensation Act, and that this was not charity); Gilroy 
v. Mackie [1909] 46 Scot. L. R. 325 (Both pauper and prisoner may be com- 
pelled to work by statute, so in such cases there is not employment in the ordinary 
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It differs vitally from the instant case in which the county by making 
payment for relief was merely performing a statutory obligation, and 
the village—unlike the road commission—asked for voluntary, mean- 
ing gratuitous, services. One who is entitled to relief even if he does 
not work does not become an employee by working for relief—not 
wages—on a job for which no one expects to pay. The contractual 
element is lacking.® 

In Louisiana, the unemployment relief committee complied with 
the governor’s proclamation to take out compensation insurance. 
When the relief worker accepted employment with the understanding 
that he was to work only two days weekly for wages, paid with Re- 
construction Finance Corporation funds, equalling his food budget, 
“there resulted ‘the contract of hiring’”; and compensation was 
awarded.*? The court might have come to a different conclusion if 
there had been no insurance for the liability sought to be imposed. 

The state and subdivisions wherein Federal Emergency Relief 
Administration projects are carried on under 48 Statutes 55 (1933)™ 
are not employers within the Nevada Industrial Insurance Act which 
relates solely to industries. F.E.R.A. projects are in no sense state 
industries, but are created for relief of the unemployed. The money 
is paid out of federal funds not as a contractual remuneration for 
work, but for relief.® 

“Whether a contract of service arises from the performance of 
work given out of charity depends on the circumstances of the par- 
ticular case.”® The trend of the decisions in cases of private, as well 
as public, charity is toward a construction of the Workmen’s Com- 
pensation Acts that in effect exempts charitable corporations in the 
exercise of their charitable functions. The usual course of reasoning 
to this conclusion is that at common law no iability existed and 
that in the absence of special language creating liability, the presump- 
tion must be that the legislature intended that the exemption which 
existed at common law should prevail.1° Moreover, the plain intent 
of the Workmen’s Compensation Act, its theory being that it applies 
to a business operated for profit, was to burden industry alone; and 
that charitable organizations, which are not mentioned, and whose 
sole aim is benevolent, should not be so taxed, in favor of persons 





sense of the word. But in cases of the unemployed, the difference is that the un- 
employed need not ask the distress committee for work unless he likes, and he 
need not take the work offered unless the terms suit him. If he takes the work, 
he becomes employed.) 

* In re Moore, 187 N.E. 219 (Ind. 1933). But cf. City of Waycross v. Hayes, 
172 S.E. 756 (Ga. 1934). 

* Durrett v. Unemployment Relief Committee, 152 So. 138 (La. 1934). Contra: 
Basham v. County Court of Kanawha County, 171 S.E. 893 (W. Va. 1933) ; Jack- 
son v. N.C. Emergency Relief Administration, 173 S.E. 580 (N. C. 1934). 

™15 U.S. C. A. §721 et seq. 

*State ex rel. State Board of Charities and Public Welfare v. Ind. Comm., 
34 P. (2d) 408 (Nev. 1934). 

*1 Honnold, Workmen’s Compensation (1917) 851, p. 181. 

* Zoulalian v. New England Sanatorium & Benevolent Ass’n., 230 Mass. 102, 
119 NE. 686 (1918). 
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receiving charitable relief, even though they render service in return 
therefor." Giving board to a friend in need with the understanding 
that he would perform odd jobs did not create a contract of hire ex- 
press or implied ; “a mere charity should not be held to impose liability 
upon an alleged employer.””” 

Analogous cases involving statutory duties are those of the pri- 
soner and taxpayer. The words “under any contract of hire express 
or implied” imply a voluntary relationship and are not applicable to 
a prisoner who is compelled to work,!* or who works for a reduction 
in his fine and for charity to his family, such arrangement being il- 
legal in view of the statutory power placing a convict’s services at 
the disposal of the county.’* But a prisoner accepting a statutory op- 
tion providing for road work in return for compensation and reduced 
sentence" is entitled to the benefits of the Workmen’s Compensation 
Act; the legislature having restored such limited civil rights as are 
necessary to create the relation of master and servant.® One who 
accepts a statutory option to work out his road tax instead of paying 
cash, it was held in Germantown v. Ind. Comm.,"' enters into a con- 
tract of employment and is an employee of the town within the com- 
pensation law. Justice Rosenberry’s dissenting opinion in the Ger- 
mantown case is to the effect that a statutory liability lacks all the 
elements of a contract, consideration and mutuality as well as assent 
of the parties. This seems to be the sounder view, and it is clearly 
in accord with the instant case and with the trend of recent cases, 
which hold that public corporations in complying with the statute by 
distributing relief are not employers within the Workmen’s Com- 
pensation Act. 

Doris E. LEHNER. 





™ Hartford Accident & Indemnity Co. v. Dept. of Industrial Relations. 34 P. 
(2d) 826 (Cal. 1934). After the injury in this case occurred, the Workmen’s 
Compensation Act was amended by Cal. Stats. 1933, p. 2613, so as to exclude 
persons who perform services in return for aid or sustenance only, received from 
charitable or relief organizations. Cf. Thurston County Chapter, Am. Nat. Red 
Cross v. Dept. of Labor & Industries, 7 P. (2d) 577 (Wash. 1932). 

* Schanen v. Industrial Commission, 200 Wis. 440, 228 N.W. 520 (1930). 

* Greene’s Case, 280 Mass. 506, 182 N.E. 857 (1932). 

™“ Murray County v. Hood. 21 P. (2d) 754 (Okla. 1933). 

* Cal. Stats. 1923, p. 667, Cal. Gen. L. (1931) Act 1677, §1-8. 

* California Highway Comm. v. Ind. Accident Comm., 200 Cal. 44, 251 Pac. 
808 (1926). But Cal. Stat. 1931, p. 1110, added a new section excluding such con- 
victs from the benefit of the Compensation Act. Cal. Gen. L. (1931) Act 1677 §9. 

178 Wis. 642, 190 N.W. 448 (1922). But cf. Trustees of Crutcho Township 
v. State Ind. Comm., 14° Okla. 23, 299 Pac. 155 (1931). 




















BURR W. JONES 


Of the long roll of great lawyers of the state of Wisconsin, the 
name which leads all the rest in the affection of the members of his 
profession is that of Judge Burr W. Jones. Ranking with the high- 
est by any test by which professional success may be measured here 
he stood alone. 

He graduated from the law school in the year 1871, soon gained, 
and retained for 64 years, a position as a leader of the bar. Quite 
early in his professional career he wrote a text on the subject of 
Evidence which immediately became and has remained a standard 
work in the field. Besides other positions of public trust he was 
elected District Attorney of Dane County, then Congressman, later 
was appointed Tax Commissioner of the State of Wisconsin, and 
finally was given the highest honor his governor could give to a 
member of his profession in an appointment as Associate Justice 
of the Supreme Court of the State of Wisconsin. In all of these 
positions he served with distinction. Official positions were, how- 
ever, but an interlude in a long and exceedingly active professional 
career. For decade after decade he was one of the most active 
trial lawyers in the state, achieving through native endowments, 
study, and experience, a skill in the forensic arts of the court-room 
which has become proverbial. At the same time he was winning 
renown as a wise and learned counselor in his office. 

As author and public official he won a fame which will endure, 
but the more fleeting fame that comes to the great lawyer is that 
which his associates were and are most eager to bestow upon him. 
They are justified in thinking he would have it so. Modest in all 
ways, he was proud of his profession. He respected it and the law 
which it serves. To the improvement of both he gave his most 
earnest attention. For thirty years he was a member of the faculty 
of the Law School. To him, undoubtedly, his teaching was the pay- 
ment of a debt he felt he owed to his profession. Still he often 
said that nothing in his career had given him more pleasure than 
arose out of his relations with his students. That these remarks were 
more than the polite exchange of passing conversation was elo- 
quently testified by a generous legacy to the Burr W. Jones Loan 
Fund for students in the Law School. 

Out of a life of fruitful reading and wide experience developed 
a personality with a charming culture and a delightful philosophy of 
life. Called upon often to speak at gatherings of the bar his every 
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talk was a model for the occasion. Always wise but never pon- 
derous, with a delicate wit that carried no touch of malice, his every 
appearance was a source of delight to all his hearers. In all his 
professional career no record is found of any failure to meet the 
most exacting standards of professional courtesy or honor. He 
lived and died the idol of the bar of Wisconsin. 


OLIveR S. RUNDELL* 


* Professor of Law, University of Wisconsin. 























SUPREME COURT REMINISCENCES 


(A PostHuUMous ARTICLE) 
Burr W. JoNEs 


Dean Garrison has asked me to prepare for publication in the 
Wisconsin Law Review something in the way of reminiscences con- 
cerning the Supreme Court of Wisconsin during the period when I 
was a member of that court, and rather reluctantly I have con- 
sented to comply with his request; reluctantly because most of 
the work of members of such a court is not exposed to the public 
gaze and is not intended to be, and I do not wish to disregard the 
proprieties which are due to the court. 

Some years ago a judge in one of the western states was elected 
to the supreme court on his promise and the expectation of his 
supporters that he would bring about radical reforms in the ad- 
ministration of justice. 

After his election he proceeded to write regularly for the press 
freely criticizing the opinions of his associates. This course may 
have furnished entertaining reading for the general public, but 
it did not have the approval of the bench or the bar. I can 
imagine the holy wrath of the great Chief Justice Ryan if one of 
his associates had ventured on such a proceeding. 

I was appointed justice of the Supreme Court by Governor 
Phillipp August 6, 1920, when I was seventy-four years old. 
When I was invited to the governor’s office and was told of his 
intention if I would accept the appointment, I said to him that 
I had always maintained that judges should be selected while in 
the prime of life, and that if I were governor I would not ap- 
point as a justice of the Supreme Court a man over seventy years 
of age. He replied that he had fully considered that matter and 
that he intended to appoint me unless I declined to serve. My 
family did not look with much favor on my acceptance as they 
feared the strenuous work on the bench would endanger my 
health, but I was more confident of my continued good health 
than they and probably more keenly appreciative of the honor thus 
conferred. 

I was more than pleased by the very cordial manner in which 
the other members of, the court welcomed me as one of their num- 
ber. My appointment had followed the death of the dearly loved 
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Chief Justice Winslow and as the junior member of the court 
it seemed to me appropriate that Chief Justice Siebecker, or one 
of the other justices, should occupy the rooms left vacant by the 
death of Chief Justice Winslow, but as no one accepted the sug- 
gestion, it was left to me to carry on my work in the rooms which 
seemed to me to have been made sacred by the long toil of that 
great judge in behalf of justice and the welfare of his fellow man. 

Being a novice in the new work which had fallen to my lot, I 
should have welcomed any advice from my experienced associates, 
but the only suggestion of that nature which came to me was the 
statement of Chief Justice Siebecker, in his gracious manner, that 
it was the custom of members of the court to wear dark clothing 
while sitting on the bench. I had heard long before that it had 
sometimes been discussed by the former justices whether they 
should wear gowns like judges in England and many courts of this 
country, but that some of the justices in Wisconsin had always 
earnestly opposed the change. I had even heard that their wives 
had generally been more favorable to the proposal than their hus- 
bands, but I do not remember that any mention of the subject was 
made by any member of the court during my term of office, and I 
am sure that the question never arose in conference. 

Passing to subjects of more importance, it may be interesting 
and useful to law students and young members of the bar to read of 
the manner in which the court carried on its work. 

It has long been the practice for the clerk of the court to prepare 
a printed calendar for the ensuing term of court and to send printed 
copies to lawyers interested in the appeals. Each month other notices 
were sent to the lawyers interested, stating the days on which par- 
ticular cases were to be called for argument. This practice has met 
with much favor, because before it was adopted members of the bar 
were often compelled to wait unreasonably for their cases to be 
called. 

The story is told that under the former practice a group of 
lawyers from one of the counties came to Madison and found that 
their cases had been called and disposed of on the printed cases 
and briefs without oral argument. Panic stricken, they agreed that 
their senior should beg to be heard. When their grievance was 
stated to the court, the chief justice said, “You know Mr. that 
it is always uncertain when cases will be called in this court.” “Yes, 
Your Honor,” was the reply, “but it is far more uncertain how they 
will be decided when they are reached.” I presume they had their 
day in court but do not know. 
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During my time the lawyers appeared with their printed briefs 
to make their oral arguments in the cases assigned for that day. 

The first case on the calendar went to the chief justice for his 
consideration and the others were automatically assigned to the 
other justices in the order of their seniority. In this way, each 
justice knew when a case was argued whether it was “his case”. 

It was the custom for the marshal to place on a table near the 
clerk’s desk in separate packages the printed cases and briefs to be 
argued on that day. At first as I would look down from the bench 
and estimate from their bulk that one of the appeals might consist 
of a thousand pages of printed matter, I would wonder with some 
trepidation whether that mass of literature was coming to me for 
digestion. But as time went on, I found that the amount of labor 
involved in studying and reporting a case was not necessarily mea- 
sured by the number of pages to be studied, since it sometimes 
happened that when a case and brief consisted of not more than 
fifty or sixty pages of printed matter the case would be a harder nut 
to crack and would cost more labor than some of the other cases 
having many times that number of pages. 

The oral arguments began the first of the week and generally 
occupied four or five days, sometimes the entire week. Frequently 
cases would be submitted on briefs; while this sometimes shortened 
the portion of the week devoted to oral argument, it by no means 
lessened the labor of the court. Although the rules of court limited 
the length of time for oral arguments in civil cases according to the 
amounts involved, it is my belief that the justices welcomed such 
arguments. I certainly found them a great help, since they tended 
to eliminate relatively unimportant matters and to place in bold relief 
the real issues to be decided. 

As I remember, there were generally from forty to fifty cases 
argued or submitted without oral argument during this first week. 
The second week was one of silent toil when it was the duty of each 
justice to study every case which had been argued or submitted and 
determine for himself how each one should be decided. It might 
also be called a week of solitary toil, because it very seldom happened 
that any justice discussed with any other justice during this period 
the manner in which any case should be decided. 

Naturally, each member of the court gave especial study to the 
appeals which had fallen to his lot to report at the conference to 
be held the following week; but he was ill-prepared for that con- 
ference unless he had thoroughly investigated every case; and I 
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found when I came to make my reports, sometimes to my humilia- 
tion, that such due investigation had been made. 

At the beginning of the next week came the conference for the 
decision of all the cases which had been argued or submitted with- 
out oral argument. This was held in the consultation room, which 
was large and pleasant, around a long table at which the chief justice 
presided. 

The justices appeared with the briefs and cases which had been 
assigned them in the manner above stated, and with any notes they 
may have prepared. The cases were then taken up in their regular 
order one by one as they appeared on the calendar and the justices 
made their several reports. These reports were made orally and con- 
sisted of a concise statement of the facts, the findings and opinion 
by the trial judge, or the verdict of the jury, a discussion of the 
facts and questions of law involved, and the conclusion at which 
the justice had arrived as to the proper decision to be made. Then 
each justice in regular order expressed his views, concurring or 
disagreeing with the report, having full liberty to give his reasons. 
If there was any presumption in favor of a report, I never dis- 
covered it. As the discussion went around the table, it was always 
earnest, often warm and sometimes heated. If bystanders had been 
present, they would have been amused at the strange diversity of 
views sometimes expressed, but they would have been convinced 
that every case was given a full hearing. Fortunately, there was 
no hot tempered justice on the bench during my term and person- 
alities in the discussions were unknown. Almost always the opinion 
was written by the justice who had made the report, although it 
occasionally happened that if the report was not concurred in by the 
court, he would say that he could not conscientiously prepare the 
opinion ; in that event it would be written by one of his associates. 
Of course, he or any other member of the court had the right to 
file a dissent. It is no secret that in the former history of the court 
there had been instances when a dissenting opinion would warmly 
criticise, even ridicule, the decision by the majority. I remember no 
such instances during my term. As is well known, if any justice was 
disqualified by reason of his relationship to any party in the case 
or on account of financial interest in the result, he took no part in 
any of the proceedings in that case. 

After the close of the conference and after all the cases for 
that assignment had been decided, there remained ten days more or 
less for preparation of the opinions by the several justices. This was 
a period of more lonely, interesting but not exciting work. The 
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whole mass of printed matter had to be re-examined. Often cases 
not cited in briefs had to be studied as well as voluminous records 
sent up by the trial courts. After the opinions had been prepared, 
each justice passed copies of them to all the other justices for ex- 
amination. Then before the day set for the public announcement 
of the decisions and before the time set for argument of cases on the 
next assignment, there was another briefer conference at which all 
the cases were called in their order and the opinions which had 
been sent around were open to criticism or correction. Sometimes 
important changes had to be made. 

The time consumed in each of the four periods of a month's 
work is only an estimate and varied somewhat depending on the 
difficulties and complications presented by the cases decided. 

I think it appears clearly enough from this sketch that a month’s 
work on the supreme bench was no prolonged holiday. 

Once it happened that Chief Justice Winslow was called as a 
witness in the Circuit Court of Dane County as to some minor 
matter and was asked the usual preliminary questions and among 
others what was his occupation. With his natural modesty and sense 
of humor, he replied, “I have a job over at the capitol.” 

A justice of our supreme court has indeed a real job, one not 
to be coveted by men in feeble health or those having the slightest 
dislike of steady hard work. 

The limits of this sketch preclude any analysis of the decisions 
made during my time of service. I will only add that it could not be 
called an epochal period. It was unlike that other chapter in the 
history of the court when the constitutionality of the inheritance 
tax, the income tax, the new method of railroad taxation, the work- 
men’s compensation act and other statutes relating to the control of 
corporations had to be passed upon. It is true that we often had 
before us important litigation arising out of these subjects, but the 
foundation had been laid. It might have been expected that there 
would be many and complicated questions before us arising out of the 
World War, but as I remember this did not happen. There was a 
flood of litigation under the espionage statutes but it went to the 
federal courts. 

The following were my associates when I commenced my work 
in the autumn of 1920: Chief Justice Robert G. Siebecker and 
Justices James C. Kerwin, Aad J. Vinje, Marvin B. Rosenberry, 
Franz C. Eschweiler and Walter C. Owen. 

After 16 years of devoted and faithful service on the bench and 
after a long period of ill health, Justice Kerwin died January 29, 











322 WISCONSIN LAW REVIEW 


1921, and Christian Doerfler of Milwaukee was appointed as his 
successor. 

On February 12, 1922, Chief Justice Siebecker, gracious and 
learned as a jurist and loved and honored by all who knew him, was 
also called by death and Charles H. Crownhart was appointed to 
succeed him. 

The term for which Chief Justice Winslow had been elected ex- 
pired on January 4, 1926. Under the law it was required that an 
election be held in April 1922 for choosing a justice to fill out the 
rest of this term. 

Probably the public generally expected that I would be a candi- 
date; my associates favored the idea; Governor Phillipp, who had 
appointed me, doubtless: expected it; and when it became known 
that I had expressed some doubt on the subject, Senator LaFollette 
and Governor Blaine personally requested me to make the campaign 
for election ; so under all the circumstances I became a candidate. 

There was a contest by a genial lawyer from Milwaukee who 
made a very active but decent campaign. I had but little anxiety 
during the contest, in the first place because I had not much doubt 
as to the result, and in the second place because I believed that my 
defeat would mean no serious disaster to the state or myself.* 

All of the eight justices who worked with me during my period 
of service were considerably younger than myself. Justice Kerwin 
had been a clerk in my law office while he was attending law school. 
Chief Justice Vinje and Justices Owen and Crownhart had been 
my students in the Law School while I was acting as professor. 

It can hardly be expected that in this sketch I should describe 
the characteristics and attainments of the justices with whom I was 
so intimately associated. I will only express my deep gratitude for 
their helpfulness and constant kindness to myself. Those years on the 
bench were among the most laborious years of my long and rather 
busy life, and yet they were happy years. I was blessed with good 
health, was not ill more than three days, and was able, after a fash- 
ion, to write all the opinions which fell to my lot. Moreover, I 
loved the work and I keenly appreciated the ties much stronger than 
those of ordinary friendship which were formed by intimate asso- 





_ * Eprtor’s Note: Justice Jones was elected in April 1922, but did not run 
again. As his successor, his former law partner, E. Ray Stevens, was elected in 
April 1925, and took his seat on January 4, 1926. Justice Jones resumed his law 
practice, and maintained his physical and mental vigor to an exceptional degree 
until a few months before his death on January 7, 1935. 
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ciation with the other members of the court, and when my term of 
service expired, I tried quite willingly to enjoy the freedom and 
leisure which it seemed to me had been fairly earned. It was my 
only regret that I had not been able to render to the state and my asso- 
ciates as valuable service as I could have given if my faculties had 
been as keen as they were in middle life. 








COLLECTIVE LABOR LAW UNDER THE 
GERMAN REPUBLIC! 


Hans LEHMANN 
A. HistoricAL AND SociAL BACKGROUND 


The attitude of the German State toward organized labor took 
the course that was usual in the European industrial states. Labor 
organizations were prohibited by the statutes of the single states, 
which later formed the German Empire. The Gewerbeordnung? 
of 1869 permitted organizations of employees in the commerce and 
industry, but stipulated that no action could be brought in a court to 
enforce agreements with respect thereto. The organization of em- 
ployees of the State (especially railroads) and of agricultural laborers 
was still forbidden. The police and the other administrative agencies 
never co-operated with trade unions and sometimes hampered their 
activities. Thus, the rgiht to strike was recognized, but sometimes a 
zealous public prosecutor would bring an indictment for blackmail 
against the strike leaders and police authorities would interfere with 
peaceful picketing as disorderly conduct. 

However, except in agriculture and the heavy industries, collective 
agreements between trade unions and employers’ organizations were 
frequent. The Supreme Court said shortly before the war that they 
were binding between the parties, that each contracting party was 
obliged to cause its members not to breach it by striking, locking 
out or in other ways violating its clauses. But the court held that 
such collective agreements had no automatic and immediate effect on 
the individual labor contract so as to make the conditions of the col- 
lective agreement a part of the individual contract. They had to 
be repeated, expressly or by implication in the individual contract, 
and employer and employee could always contract otherwise. The 
parties to the collective agreement were liable for damages according 
to this ruling if they breached any of the obligations thereof, but 
no direct action against individual members of the other party could 
be brought for such breach. Practically no damages of consequence 
resulting from breach of contract or from a tort had to be paid by 





*In this article the author discusses some of the significant features of German 
Labor Law regarding organizations of employers and employees. Limitations of 
space prevent a treatment of the important fields of social insurance and of the 
individual contract between employer and workman. 

* Statute for the Regulation of Trades and Industries, or Industrial Code. 
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trade unions. There was no German equivalent to the Taff Vale 
case.* Some time before the war, the Gewerbeordnung was amended 
to provide for shop councils with very limited functions in large 
industrial plants. Courts for individual disputes arising out of labor 
contracts in commercial or industrial firms were instituted as muni- 
cipal courts, with a lawyer as chairman, and two assessors chosen 
from trade unions and employers’ organizations. 

During the war, the trade unions were recognized in a limited 
degree by the authorities and gained the right to send a representative 
to the grievance committees, whose duty it was, together with an im- 
partial chairman and a representative of an employer, to mediate 
or if necessary to arbitrate various disputes between employers and 
single workmen or groups of workers. This institution became 
necessary as the right to strike or to leave a job individually was 
done away with in important industries. 

A few days after the armistice, on November 15, 1918, an agree- 
ment between the large employers’ organizations and the national rep- 
resentatives of the three kinds of trade unions was concluded, recog- 
ning the unions as representatives of the workmen in all industries, 
outlawing the so-called “yellow” or employer-subsidized unions, 
and promising the eight hour day and the general collective agree- 
ment. In return, although this was not actually in the agreement, 
the trade unions gave up all plans of nationalization of industry by 
revolutionary measures and in general accepted a parliamentary 
democracy, in opposition to a workers’ dictatorship of the Russian 
(Bolshevist) type. Since most trade union leaders had important 
posts in the directing bodies of the Socialist parties which ruled 
Germany for a few months after the breakdown of the monarchy, 
this fact to a large extent determined subsequent political develop- 
ments. The provisional government published this agreement in 
the official collection of statutes, thus elevating it to a quasi-legisla- 
tive status. 


The Constitution of Weimar (August 11, 1919) stipulated in 
Article 159 that the right to organize was guaranteed to every 
person and every occupation and that all pacts and measures op- 
posing this right were illegal. The courts and the administrative 
authorities interpreted this clause as outlawing “yellow dog” con- 
tracts and guaranteeing to organizations of employers and employees 
the usual means of activity (i.e., strikes and lockouts). They recog- 
nized that the clause of the Industrial Code which made the contract 





* Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants [1901] A. C. 426. 
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between organizations and their members non-actionable was super- 
seded by the Constitution, so that the organization could now sue 
its members for dues or fines and could compel specific performance 
of the obligations of the members.* But a general right to strike, 
always aspired to in trade union ideology and fought against by 
employers’ organizations, was not recognized by the courts, and the 
compulsory arbitration ordinance as well as another order of the 
president forbidding strikes in certain public utilities were thought 
to be constitutional.’ The courts were not unanimous on the question 
whether this clause guaranteed not only freedom to organize, but 
also freedom to remain outside of an organization; but the majority 
of the decisions held that a non-union workman could sue for dam- 
ages if he was prevented from obtaining employment in all plants 
and in every part of the country, but that on the other hand the 
organized workers in a plant were entitled to refuse co-operation 
with a non-union fellow worker against whom they had other serious 
grievances (e.g., slandering or trying to break up their organization) .* 
The desire for the closed shop was not as strong with most German 
trade unions as it seems to be here, for the reason that collective 
bargains could be made generally binding, and for other reasons 
which will appear later. 

Article 165 of the Constitution provided that the organizations 
of employers and employees should collaborate as equal partners in 
fulfilling the tasks of National Economy and that there should be 
created works councils in every plant, district councils composed of 
employers and employees in every district, and a General Federal Eco- 
nomic Council to take part in all questions of legislation concerning 
economic subjects. This program remained in the main a promise. 
The works councils merely represented the interests of the workers 
against the employers, the district councils never materialized and the 
General Council was not elected, but was appointed by the Govern- 
ment and played a more or less unimportant role as an advisory body. 

The organizations that formed the backbone of the system of 
“collective democracy” were: (1) on the side of the employers, the 
Federation of German Employers’ Associations (Vereinigung 





* Judgment of Reichsgericht of July 2, 1925, 111 Entscheidungen in Zivil- 
sachen 199. 

* Cf. 3 Freedom of Association (Int. Labor Office, Studies and Reports, Series 
A, No. 30 Geneva, 1928) 1-100, esp. 78 et seq. 

* Judgment of Kammergericht Berlin of July 5, 1924 (1925) Juristische 
Wochenschrift 269, I. S. L. L. (International Survey of Legal Decisions on Labor 
Law) (Geneva, 1926) 164; Judgment of Landgericht Dresden of February 5, 
1927, I. S. L. L. (1928) 197. 
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Deutscher Arbeitgeberverbaende) and the local associations; (2) on 
the side of the workers, three groups consisting of the Free, the 
Christian and the Democratic Liberal trade unions. The Federation 
of Employers’ Associations was formed in 1913 as the result of the 
fusion of two nation-wide employers’ organizations dating from 
1903.7 It consisted in 1922 of 215 district or industrial associations 
with 1750 local associations, the members of which employed about 
eight million workers. For 1929 the corresponding figures were 
180, 3000, and six millions. The organization had a working agree- 
ment with the Federation of German Industry (Reichsverband der 
deutschen Industrie). The latter organization did not concern itself 
with the employer-employee relation, but was the chief organization 
for economic policy. After the war, the Federation of the Employers 
Associations recognized the trade unions, collective bargains and 
social insurance, including unemployment insurance, but opposed 
state compulsion in regard to wage policy and collective agreements. 

Among the trade unions the so-called Free ones were the largest. 
In 1875 they comprised about 50,000 members, in 1922, the period 
of inflation, about eight millions, and before the depression in 1929, 
about five millions. Only 200,000 of these were salaried employees 
and about the same number foremen and technicians. The strongest 
affiliated unions were the metal workers with nearly 900,000 (in 1929) 
and the building operators with more than 400,000. They had in 
1929 an income of more than 220 million marks. The average weekly 
dues of each member were one mark. About 12,000 branches of 
the affiliated unions existed in more than 1200 towns and cities. 


The Christian Trade Unions sprang up as an attempt to keep 
the Catholic workers out of the ranks of the Free trade unions, 
which were closely affiliated with the Socialists. In 1891 they had 
about 100,000 members, in 1922 about a million and in 1929 about 
800,000. Their members were mostly workers in the Catholic Rhine- 
land and Westphalia. 

The national-liberal group had in 1921 more than 400,000 mem- 
bers, most of them salaried employees. They were affiliated with 
the “German National Clerks’ Union” (Deutschnationaler Hand- 
lungsgehilfenverband), by far the largest white collar employees’ 
organization in Europe (400,000 members). The last named organ- 
ization was strongly nationalistic. The group emphatically declined 
all class war ideology and thus could reach greater numbers of 
white collar workers than the other organizations. The organiza- 





"See (1926) Int. Labor Rev. 314. 
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tion had a very good system of unemployment relief and its officials 
were excellent pleaders before the labor courts. 

As a rule, there was little conflict between the three different 
groups of trade unions, and especially in collective bargaining they 
were united against the employers. The weekly or monthly dues were 
collected by members of the unions. With the possible exception of 
some trade union or co-operative enterprises, the employer had neither 
the obligation nor the right to pay a part of the payroll directly to 
the union. 

Unions belonging to those three groups were recognized as 
partners in collective bargains. They could elect or nominate mem- 
bers or officials to the various administrative bodies concerned with 
Labor.’ Their officials were the only attorneys before the labor 
courts, where lawyers and other professional representatives were 
excluded. They could sue and be sued before the labor courts. 
But no statute required that a trade union had to be a member of 
one of those groups in order to qualify for those public functions. 
Administrative practice and courts required only that the union be 
free from the influence of the employer, have a fairly stable organ- 
ization, acknowledge the existing system of collective bargains, and 
represent its members in their relations with the employer. There- 
fore, pure employer-dominated unions and communistic unions were 
excluded.® But whereas the administrative bodies, as a prerequisite 
to recognition, required a union to be ready and able to strike in case 
no other means of action remained, the courts, especially the Supreme 
Court, ruled that actual independence could exist even if the union 
had no strike clause in its charter. Thus, the agrarian organization 
in Eastern Germany organized bodies of agrarian workers which 
were recognized as unions by the courts and could, therefore, con- 
clude collective bargains and send representatives to the labor courts 
as attorneys, but were not recognized by the administrative bodies 
which decided the composition of the other boards just mentioned.!° 

The ratio of organized to unorganized workers in 1930 was 1:3, 
as the census disclosed that there were 18 million employed persons 





*Social Insurance, Arbitration, and Disabled Workers’ Boards, Labor Courts, 
the General Economic Council, and Minimum Wage Commissions. 

* Judgment of Reichsgericht of October 9, 1925, 111 Entscheidungen in 
Zivilsachen 354, I. S. L. L. (1926) 184; Judgment of October 29, 1926, 115 id. 177, 
I. S. L. L. (1928) 175; Judgment of Reichsarbeitsgericht (Federal Labor Court) 
of October 10, 1928, 2 Amtliche Sammlung 299; Judgment of November 10, 1928, 
4 id. 231, I. S. L. L. (1929) 144, 147. 

* Decision of Federal Minister of Labor of March 6, 1925, I. S. L. L. (1926) 
_ Judgment of Reichsarbeitsgericht of September 29, 1928, 2 Amtliche Samm- 
ung 289. 
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and the organizations had about six million members. But as in 
some occupations (e¢.g., domestic servants and agricultural workers) 
there was a smaller percentage of organization, the percentage among 
the skilled workmen in other trades and even among the unskilled 
ones was much higher. A few trades, like the printers, were nearly 
100% organized. 


B. CoLLecTIveE BARGAINING?! 


After an ordinance of November, 1918, collective agreements 
between trade unions and employers’ associations had four effects: 

(1) As before, they were contracts between the parties obli- 
gating them to perform the conditions, to cause the members to make 
labor contracts in accordance with the minimum conditions of the 
collective agreement and to “keep the peace,” that is not to strike, 
lock out or use other means to obtain labor conditions not in accord 
with the collective agreement. Theoretically, the last named “peace 
duty” was only relative; a strike or lockout not aiming to change the 
collective bargain, for instance a sympathetic strike or a strike to 
get higher wages if the collective agreement only regulated other con- 
ditions, was not illegal.12 Among those conditions of the collective 
agreement that had effect only inter partes, were stipulations con- 
cerning collective agencies to conciliate and arbitrate disputes arising 
out of the contract, and, in some important industries, to decide 
which wage or salary rate was due to an employee who claimed that 
he received a rate of pay lower than the collective rate for his kind 
of work (Eingruppierungsstreit). If one party to the collective 
agreement struck, locked out or offered passive resistance, the other 
party could, as a defence measure, call a strike or lock the workers 
out even during the existence of the agreement.'® 

(2) But if the collective agreement was in writing and made 
between an employer and a recognized trade union or an employer’s 
association and such a union, it had another effect, i.e., the provision 
of the agreement automatically became a part of the individual 
employment contract between the contracting employer or an em- 





“See Sitzler, The Law of Collective Bargaining in Germany (1922) Int. 
Labor Rev. 511-526. 

% Judgment of Reichsarbeitsgericht of March 19, 1930, 5 Amtliche Sammlung 
252, 1. S. L. L. (1931) 188. 

* Judgment of Reichsgericht of June 9, 1925, 111 Entscheidungen in Zivil- 
— 105; Judgment of Kammergericht Berlin of November 12, 1926, I. S. L. L. 

1928) 192. 

*« Employment offices in Germany were state agencies, and had a virtual 

monopoly. 
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ployer belonging to the contracting association and an organized 
workman. It had the effect of a minimum wage law. Less favorable 
provisions were not allowed, although the employer could validly 
promise to give the workman more favorable terms. The Minister of 
Labor could by decree declare these so-called normative clauses of 
the agreement to be generally binding. Then every employment 
contract in a trade or industry regulated by a collective bargain 
automatically included the minimum requirements of the collective 
bargain. In 1930 the labor contracts of nearly 12 million employees 
(double the number of organized workers) in about 800,000 plants 
and enterprises, were thus regulated by nearly 9000 collective bar- 
gains. The minister could not change the collective bargains, but 
he could and did tell the parties that he would only declare those 
bargains generally binding that came up to his requirements. 

(3) A third effect of the collective bargain was that a worker 
who refused to work under conditions worse than those provided by 
the collective agreement for the industry, did not lose his right to 
the benefits of unemployment insurance and that no employment 
bureau was allowed to require applicants to work under conditions 
repugnant to the collective bargain.1™* 

(4) Finally, the parties to a collective bargain could lengthen 
the working time above eight hours daily up to ten hours, but the 
parties to an individual labor contract could not. The enforcement 
of the collective bargain was not brought about by penalties, but by 
persons concerned suing to enforce their rights before the labor 
courts in civil actions. Only the minimum wage laws for home 
workers—no considerable fraction of the laboring population—were 
provided with criminal sanctions as well. The statute of limitations 
ran against the worker who received less than the collective rate. 
During the depression and in trades and occupations where the 
trade unions were weak the employers often forced their emplyoees 
to renounce or waive their claims. The courts ruled that such waivers 
were invalid if given for the future or under economic pressure, but 
there was considerable diversity of opinion as to what constituted 
such pressure, and whether the employee after dismissal could sue 
for the whole difference that he had renounced (even though under 
pressure) or only for amounts earned during the half year or nine 
months before the discharge, as some labor courts ruled. As 
mentioned before the trade unions or employers’ associations could 





™ Judgment of Reichsarbeitsgericht of July 6, 1931, I. S. L. L. (1933) 177; 
Judgments of February 27, 1932 and November 17, 1932, I. S. L. L. (1934) 
166 et seq. 
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bring an action to enforce the contract. If such an action was declara- 
tory, the court had to give an authentic interpretation of a disputed 
clause and such judgment had binding force against every employer 
and workman whose labor contract was subjected to the collective 
agreement, an interesting exception to the rule that a judgment is 
only valid against the litigants. (If, e.g., a collective agreement 
provided for a paid vacation after “a full year’s work,” the inter- 
pretation of this phrase in a judgment between the parties to the 
collective bargain was binding in every subsequent dispute over the 
same question between a firm and its employees.) 


C. CONCILIATION AND ARBITRATION!5 


Besides the voluntary bodies to adjust collective disputes, three 
state agencies existed: (1) the conciliation boards, consisting of an 
impartial chairman, a state official, and an equal number of employers 
and trade union representatives, (2) the conciliator (Schlichter) and 
(3) the Minister of Labor. The conciliation boards acted motu 
proprio or on application, if there was a collective dispute, i.e., a 
dispute involving the provisions of a collective agreement to be 
concluded between parties able to make such an agreement. A 
famous decision of the Federal Labor Court?® settled the rule of 
law that as long as a collective agreement existed, the Conciliation 
Board could not change it. The board could compel the parties to 
appear, but not to produce documents. It had the right to decide even 
though one or both parties declined to appear or to argue. If no 
conciliation was possible, the board made an award by majority 
vote. The Federal Labor Court decision, supra, held that the chairman 
had to support one party, if there was no majority. If employers 
and employees had different opinions, and this happened in the 
majority of cases, he could not pronounce a compromise award, 
but had to follow one party. The content of the award might be the 
same as the content of a collective agreement. The chairmen of the 
boards were bound by general regulations of the minister concerning 
wage and other policies. The boards brought about a general increase 
of working time against the wishes of the employees in 1924, a rise 
in wages against the wishes of the employers in 1925-28 and a 
uniform drop in wages during the depression. 





* Cf. Sitzler, The Compulsory Adjustment of Industrial Disputes in Germany 
(1925) 12 Int. Labor Rev. 457; Conciliation and Arbitration in Industrial Disputes 
(Int. Labor Office, Studies and Reports, Series A, No. 34 Geneva, 1933) 238-278; 
Homan, The German System of Arbitration (1931) 39 J. Pol. Econ. 1-24. 

“ Judgment of January 22, 1929, 3 Amtliche Sammlung 178. 
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If the parties rejected the award, it could be declared binding by 
the Conciliator in cases of local, and by the Minister of Labor in 
cases of general importance, provided that the settlement in the 
award appeared just and reasonable with due consideration to the 
interests of both parties and provided that its acceptance was desirable 
for economic and social reasons. The declaration was to avert pos- 
sible injury to the community resulting from a long labor struggle. 
The award could not be modified, unless both parties agreed. The 
courts could not question the expediency of this declaration. An 
award thus declared binding (in lieu of an acceptance by the parties) 
could then be declared generally binding, thus being extended to 
outsiders like every other collective agreement. The declaration had 
the same contractual effect as a collective bargain between its parties, 
and its provisions regarding the terms of the labor contract were 
incorporated into those contracts with the same automatic and un- 
modified effect. The parties to the collective bargain and to the 
individual labor contract had to take the same steps to carry it out 
as in the case of a voluntary agreement. A strike or lockout against 
the award declared binding would make the offending party liable 
for damages.'* This was the pivotal point of the German collective 
labor law. A trade union striking or supporting such a strike was 
in danger of losing its fortune, a trade union abiding by an unpopular 
award was in danger of losing its members. It is significant that 
no single case is known in which a trade union took the financial 
risk. They all hoped, reasonably, that the parliamentary system and 
the possibility of overthrowing the Minister of Labor would prevent 
compulsory awards that were too unbearable. According to a recent 
booklet by a former trade union lawyer, Dr. Neumann, only 2-5% 
of the total income of the unions was spent for strikes between 
1926 and 1931 (with the exception of 1928 when one big lockout 
necessitated higher expenditures), but 32-36% was spent in the years 
before the war.'* The employers, despite their declamation against 
compulsory awards, made nearly as many applications to have 
awards declared binding as the workers. Both parties could easily 
have overthrown this system by concerted parliamentary pressure 
but did not dare to do so. On the other hand, the statutory basis of 
the arbitration system was a presidential decree of 1923 and for 
political reasons was never enacted into a regular statute. 





* Judgment of Reichsgericht of May 1927, I. S. L. L. (1928) 153. 
“Trade Unionism, Democracy, Dictatorship (London, 1934) 48. 
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D. Works Councits (Betriebsraete)* 


The Works Councils Act of 1920 provided that in every shop 
having more than twenty employees a works council should be elected. 
The number of members varied from three to thirty according to 
the size of the plant. The elective procedure was rather complicated, 
because proportional representation in accordance with the prevailing 
Germal electoral system was deemed necessary in order to give each 
of the three groups of trade unions, as well as the unorganized 
workers, a fair representation. In the case of gross irregularities 
the labor court was required to declare the election void. Fortunately, 
however, the workers in the large plants soon learned the system, 
and in the smaller ones the elections were much simplified by a sort 
of tacit agreement among the parties. 

The function of the councils was two-fold: (1) to support the 
employer in effectively carrying on his business, and (2) to protect 
the common economic interest of employees i: relation to their 
employers. It is generally felt that they failed in the first, and that 
the wished-for “community of work and production” (Arbeitsund 
Produktionsgemeinschaft) never materialized. For this reason the 
first function will not be discussed here, although some very inter- 
esting social and legal problems arose out of it. 

The second task was carried through much more successfully. 
The councils were to agree with the employer upon all rules concern- 
ing order in the plant (smoking, rest rooms, start and finish of 
work, controls against pilfering, etc.) and, together with the em- 
ployer, to inflict the punishments (usually fines) provided for in 
the factory rules. They were to watch over the safety of the workers 
and in case of accidents, to co-operate with the factory inspector in 
discovering the cause. They had to see that the collective agreements 
were carried out. In many cases these agreements provided for 
time-wages only, leaving the determination of the piece-rate wages 
to the workers councils. During the predepression period the 
collective wages were minimum wages only for the smaller and 
weaker plants whereas the trade unions brought about much higher 
rates in the larger plants. The control of these wages was again in 
the hands of the councils, who were called the “elongated arm” of the 
trade unions. 





* Berthelot, Works Councils in Germany, (Int. Labor Office, Studies and Re- 
ports, Series B, No. 13, Geneva, 1924) ; Guillebaud, The Works Council (Cambridge, 
1928); Dersch, Legal Nature and Economic Significance of the German Works 
Council (1925) 11 Int. Labor Rev. 169-179. 
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Their most important task was to co-operate with the employer 
in the matter of dismissals. It should be mentioned that the German 
master and servant law prescribes that between the notice of dismissal 
and the actual end of the contract, a period varying from two weeks 
to six months (in the case of older salaried employees) must inter- 
vene; dismissal for just cause of course is possible at any moment. 
Whereas these terms were lengthened by law for salaried employees 
after the war, the dismissal of manual workers was regulated by 
collective and individual agreements almost as in this country, es- 
pecially in the heavy and building industries. The worker or salaried 
employee could ask the council to determine whether his dismissal, 
although valid according to law, was not inequitable and unfair, 
regard being had for his personal circumstances (size of family, 
length of time of service, etc.) and the position of the plant (good 
financial standing, sufficient orders, working of overtime by other 
employees, etc.). If the council found that the objections against 
the dismissal were justified, he had to try to bring about a re-en- 
gagement. But if negotiation with the employer failed, either the 
employee or the council could go to the labor court. (The latter 
alternative was more frequent because no costs or court fees could 
be asked from the works council.) According to the original draft 
of the Act, the court, if it found the opinion of the council justified, 
had to order the employer to take the workman back. But by a 
compromise arrived at in Parliament typical of many features of 
German labor law, it was finally provided that the court should 
order the employer to re-engage or to pay a compensation, fixed by the 
court, higher than six months’ average wage or salary of the dismissed 
man. The procedure antecedent to the law suit was somewhat form- 
alized and in a minority of the cases the complaint had to be dismissed 
because the council or the dismissed worker had not started action 
within the prescribed period and in accordance with the prescribed 
procedure. The court could not rely on the findings of the council, 
but had to examine the evidence and if the employer denied the facts 
justifying a reengagement or alleged that the employee had worked 
badly, it had to ascertain these facts just as in an ordinary law suit. 

During the depression, the dismissed employee and the council 
nearly always had to show that the rules of seniority had been 
violated—that the dismissed employee had been in the plant longer 
than another worker—or that the financial or social condition of 
another worker was better (usually that the other man was un- 
married or that he had other members of his family earning suffi- 
ciently to help him) and especially that the dismissed employee 
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was willing and able to replace the person who would not have been 
hit so hard by a dismissal. The council, especially in the big plants, 
had a hard task to determine who ought to be kept longest, and re- 
ceived little thanks from the man who wanted to be reengaged and 
in most cases only got compensation, and still less from the employee 
dismissed to make way for the reengagement of the first one. The 
employers, of course, argued that they knew better than the council 
or the court which employee was necessary for their business. But 
notwithstanding all this, the system as a whole was not bad. Although 
no statistics exist, it is certain that large sums were paid to dis- 
missed employees which otherwise would not have been given and 
that the laying off of employees took place much more carefully 
than if no court had had power to examine the question of the in- 
evitability of the dismissal. 

The council members could be dismissed only for reasons that 
would have entitled the employer to dismiss another employee im- 
mediately, or in case of the entire cessation of work in the plant. 
Besides that, the employer could ask for labor court to depose the 
entire council for grave violation of their duties, mostly in cases 
where the council had taken part in a strike or instigated it or had 
taken other measures endangering the peace and co-operation in the 
plant. He could also ask the court to allow him to dismiss a single 
member, especially if he had no more employment for him. The 
members had to do their work like the other employees, and only 
if it was not possible to fulfill their tasks as shop-councils after 
working hours, could they demand spare time at their usual wages. 
Besides that, the employer had to put a room and some writing 
material, etc., at their disposal. In larger plants, one or two mem- 
bers of the council were free from work entirely or for the greater 
part of the week. Disputes about free time and payment of expenses 
were to be decided by the labor court. It was astonishing how 
seldom these disputes occurred. A reason for that may be that 
the members, and especially the chairman of the council, in large 
plants were often re-elected. Many had this position the whole 
time the Act of 1920 was in force, and acquired considerable skill 
and experience. 


E. Lasor Courts 


Only a few features of the work of these courts, which have 
operated since July, 1927, can be given. They had a more general 
scope than the former municipal labor courts: first, because they 
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served all Germany, not merely the cities and some industrial districts ; 
second, because they had jurisdiction of disputes of all employers and 
employees, not merely those of industrial and commercial workers 
and salaried clerks, and of all legal disputes between trade unions 
and employers’ associations and between employers and work coun- 
cils. They were real courts, not arbitrators. The creation of collective 
agreements was not their task, but as has been shown, many disputes 
that in other countries are only matters for negotiation or for strikes 
were by statute made justiciable and brought before them. The judges 
in the labor courts and the labor courts of appeal consisted of an 
equal number of employers and trade union representatives, and 
one chairman, a state judge. The Federal Labor Court (Reichsar- 
beitsgericht), which formed a department of the Supreme Court in 
Leipzig, consisted of three Supreme Court judges and two laymen 
(a representative of the employers and one of the employees). 
Lawyers were excluded from the lower labor courts, but not the 
appeal courts, a hotly disputed measure. The writer thinks that it 
brought about many hardships for unorganized workers, but as a 
whole worked well, because the trade union and employers’ repre- 
sentatives were usually real experts, did not dispute facts that were 
common knowledge of every one in a plant or a trade, and did not 
rely on getting fees from the parties. It was therefore probably 
easier to come to a compromise. In undisputed cases, judgment could 
be had a week to ten days after bringing action; in ordinary disputed 
cases it took perhaps a month in the labor court and three months 
till the court of appeal could pronounce judgment. Stay of execution 
of the first judgment was granted only infrequently. Costs were 
lower than in the ordinary courts and did not have to be paid be- 
forehand. Whenever possible, evidence had to be taken before the 
full court, a procedure that was contrary to the Continental system 
(with the exception of Austria), but has now been taken over 
by the German Code of Procedure. The laymen as assessors had 
the same vote as the presiding judges. In most cases, the judgments 
were unanimous, the assessors very soon feeling themselves to be 
not party representatives but judges. The exceptions were an oc- 
casional honest diagreement over questions of facts and valuation, 
and only in rare cases a real partisan matter. The appeal was, con- 
trary to the Anglo-Saxon system, de facto et de jure; the court of 
appeal often had to hear witnesses and experts, but the introduction 
of new facts and evidence was somewhat limited. 
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F. CHANGES UNDER THE SYSTEM OF NATIONAL SOCIALISM 


The Statute of January 20, 1934 for the organization of national 
labor codifies the important and far-reaching changes in the field 
of collective labor law since the National Socialists came to power. 
It has been repeatedly emphasized that the statute avoided laying 
down rigid provisions and that room was left for future development. 
But the principles of the new regulation are sufficiently clear and 
fixed. Instead of a theory of conflicting social forces, the law 
assumes the idea of harmony of interests between workmen and 
employers and of a common effort to further the purposes of the 
enterprise and the wellbeing of the nation as a whole. The Statute 
is based on two principles: (1) the leadership of the employer, now 
called “leader of the enterprise” (Fuehrer des Betriebs) over the 
employees now called “followers” (Gefolgschaft) ; and (2) the con- 
ception of the works community. The former trade unions and em- 
ployers’ associations exist no more as independent bodies, but form a 
part of the German Labor Front, a branch organization of the 
National Socialist party. Many of their former functions have been 
taken over by the Trustees of Labor. These trustees are officials 
appointed by the national Government, subordinate to the Minister 
of Labor. The trustee for each of the thirteen districts into which 
Germany is divided, can issue “collective regulations” (Tarifordnun- 
gen) prescribing the minimum conditions for groups of enterprises 
in his district. These regulations take the place of the former col- 
lective agreements and of the awards of the conciliation and arbi- 
tration boards. They are generally binding. The trustee can amend 
and interpret them. The conciliation and arbitration boards have 
been abolished and the abolition of the former independent parties 
to a collective agreement brought about the end of the jurisdiction 
of the labor courts to construe collective agreements with binding 
force and to make judgments in collective disputes (strikes, lock- 
outs, etc.). 

Instead of the former works councils, advisory councils are 
formed in enterprises with more than twenty employees. The em- 
ployer appoints the advisers with the approval of the National 
Socialist shop cell. The employees can express their attitude to- 
wards the appointed advisers by a secret vote. If their attitude is 
in conflict with the decision or if no agreement between the employer 





* Cf. Speck, The New National Labor Law of Germany (1934) Monthly 
Labor Rev. 1104; The New German Act for the Organization of National Labor 
(1934) 29 Int. Labor Rev. 453-472. 
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and the shop cell can be reached, the trustee of labor may finally de- 
cide who shall be appointed as advisers. The employer as leader of 
the establishment makes decisions for his employees in all matters 
affecting the establishment in so far as they are governed by the new 
statute. The employer also issues the establishment rules that take 
the place of the rules concerning order in the plant, and may also 
contain clauses about wages and the hours of work. The duties of 
the councils of advisers are largely advisory. The employer has to 
convene a meeting of the council under his chairmanship if he thinks 
it necessary or if half of the advisers ask for it in writing. The 
majority of the advisers may take exception to a decision of the 
employer, which, however, remains in force till the trustee of labor 
changes it. The trustee—no longer the labor courts—also decides 
disputes about the activity of the advisers and their dismissal or re- 
moval from office. If an employee claims that his dismissal is an 
undue hardship, he may now bring an action for reinstatement 
directly before the labor court. The approval of the council of ad- 
visers is not necessary as was that of the works council. 

The compensation to which he was entitled if the employer re- 
fused his re-instatement, was limited to a maximum of four-twelfths 
of his last annual earnings, but now by a statute of November 30, 
1934, this has again been increased to six-twelfths or if the dis 
missal is manifestly an arbitrary measure, to the amount of the an- 
nual earnings. 

An entirely novel feature of the statute is the “social honor” 
courts (Ehrengericht). Each court consists of an official of the 
judiciary as the chairman together with one leader of an establish- 
ment and one member of a council or advisers as assessors. A 
Federal Court of Social Honor (Reichsehrengericht) consisting of 
two judicial officials, one employer, one member of a council of 
advisers and a third layman appointed by the Government is to act 
as a court of appeal. The honor courts try “gross violations of the 
social duties based upon the works’ community” which shall be con- 
sidered as offences against the national honor. Among these viola- 
tions are: (a) wilful and malicious exploitation of followers by the 
owner or supervisors of an enterprise; (b) wilful and malicious 
agitation among fellow workers so as to endanger industrial peace; 
(c) illegal interference by the advisers with the leadership of the 
plant and disturbance of the works community; and (d) repeated, 
frivolous and unfounded complaints to or demands upon the Trustee 
of Labor or obstinate opposition to his written orders. Penalties which 
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may be imposed by the court are: (a) warning, (b) reprimand, (c) 
disciplinary fines up to 10,000 R.M., (d) disqualification for the 
position of the leader of an establishment or the performance of the 
tasks of an adviser, (e) dismissal of an employee without regard 
to the terms of the employment contract. The complaint to an 
honor court must be made by the Labor Trustee. According to the 
latest news,?1 61 cases have been before these courts up to the 
present time, in 56 of which the defendants have been employers 
and in five workmen. Thirteen verdicts have been reached. Three 
employers have been deprived of their positions as factory leaders, 
three have been cautioned. In five cases fines have been imposed. 
Employers have been accused of insulting or striking workmen, 
forcing them to work excessive hours and paying wages below the 
prescribed minimum. 

The procedure before the labor courts has not been changed 
much, if the loss of jurisdiction previously mentioned is taken into 
consideration. The Labor Front may now send one of its employees 
as a representative of the party or may furnish the plaintiff with a 
lawyer. It has started conciliation offices which may bring about a 
compromise. In Berlin alone about 400 cases are thus disposed of 
monthly.2? The cases pending before the labor courts have de- 
creased from more than 70,000 (for Germany as a whole) in 1931 
to about 32,000 in 1934. The influence of the labor trustees and the 
attempt of the National Socialist party to dispose of many cases 
in the factories or in the conciliation offices have been advanced as 
an explanation of this fact. 





™ Manchester Guardian, Weekly ed., January 4, 1935. 
*Lehmberg, Deutsche Justiz (Berlin, 1934) 1471. 




















THE ADMINISTRATION OF WORKMENS 
COMPENSATION IN WISCONSIN* 


PART I 


Ray A. Brown 


A. Justice THroucH Courts AND JusTICE THROUGH 
EXECUTIVE COMMISSIONS 


The increasing importance of the administrative board or com- 
mission in present day law and politics is a well-known phenome- 
non. The new fields of social control into which government has 
ventured have almost invariably been entrusted to the administra- 
tion of a commissioner or board of commissioners. This expansion 
of the executive branch has often encroached upon functions tra- 
ditionally belonging to the legislative and the judicial. Boards and 
commissions frequently promulgate rules and regulations having 
many of the earmarks of legislative acts. So also they make de- 
cisions between contesting parties very similar in character and 
effect to the judgments of courts of law. In this latter aspect, the 
Interstate Commerce Commission and the various state utility 
boards determine as between shipper and carrier the legality of 
charges exacted by the latter and render awards for overcharges.’ 
So the hearings before the Federal Trade Commission involving 
the question of fair trade practices in interstate commerce have many 
of the aspects of trials before a court of law with the government 
on one side of the case and the accused business concern on the 
other.? The industrial commissions of the various states in deciding 
claims under the workmen’s compensation acts not only are quasi- 
courts but even are performing tasks that formerly constituted a 
major part of the work of the regular judicial tribunals. 

That this resort to administrative tribunals was largely due to 
dissatisfaction with the courts of law cannot be doubted. It was and 
still is largely true that proceedings before the courts are expensive, 
cumbersome, and long delayed. It was felt by many that so-called 
“legal technicalities” often did more to defeat than promote justice. 
Just as Chief Justice Winslow of the Wisconsin Supreme Court 





* Reprinted from U. of Wis. Studies in The Social Sciences and History, No. 
19 (1933). 

*U. S. C. Title 49, §16a (1926) ; Wis. Stat. §195.37 (1931). 

*U.S. C. Title 15, § 45, (1926). See Henderson, The Federal Trade Commis- 
sion (1924), Ch. II. 
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denounced “that very troublesome and economically absurd luxury 
known as personal injury litigation...as wholly inadequate” to 
meet the problem of accidental injuries and deaths in industry,® so 
many would similarly condemn the judicial proceeding as an agency in 
other fields of social control. Indeed, few appreciate the short- 
comings of judicial justice as well as the high-minded jurists and 
advocates who daily attend upon it. 

The typical judicial proceeding, which has influenced the char- 
acter of all proceedings before the courts, is that of the common law 
action before the judge and jury. The judge, the expert learned in 
the lore of decisions and statutes, determines and interprets the law. 
The jury, a body of laymen, picked specifically because of their lack 
of knowledge concerning the controversy at issue, discovers the facts. 
The judge then applies the law to the facts and renders judgment. 
The objective is to eliminate prejudice and fraud and to secure 
equality of treatment. The judge, perhaps because of his learning 
and positon, may be trusted to apply his own wisdom to the decision 
on points of law, but the jury of laymen can act only on the testimony 
produced before it. In order that improper considerations should not 
weigh with the jury, rules have been formed strictly limiting the 
evidence that can be introduced, thus eliminating the prejudicial, 
irrelevant, and non-probative. The contending parties must have 
the opportunity to present before the tribunal such legal testimony 
as they can procure and to know and contradict, if possible, the evi- 
dence produced by the adversary. Even when the testimony has been 
introduced the jury is not left to itself to reach a decision, but the 
opposing counsel must have the right to argue before it as to the de- 
cision which should be made. The common law jury is indeed well 
represented by the traditional figure of the blindfolded justice hold- 
ing aloft an old fashioned balance scale. Upon these scales is placed 
the evidence presented at the trial and it is on the weight of this 
evidence alone that the decision is presumed to be rendered. 

The executive ideal on the other hand calls for the employment 
of experts, that is, people with special information concerning the 
particular field of knowledge in which the facts in controversy are 
involved. This ideal, which is of a comparatively recent date, comes 
with the advance of knowledge in the different physical sciences. 
It is now recognized that laymen cannot well answer or even com- 
prehend questions involving an intimate knowledge of the human 
body, or intelligently decide problems of mechanics, chemistry, or 





* Borgnis v. Falk, 147 Wis. 327, 337, 348, 133 N.W. 209 (1911). 
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sanitation. In such fields knowledge has been systematized; causes 
and effects are better known; and even where science is unable to 
present a definite answer to the questions raised, it is believed that 
an impersonal scientific attitude has been created which will enable 
the expert to render a decision free from passion and prejudice. 
Today no one would propose that the question whether a particular 
family should be quarantined for smallpox should be determined 
by presentation of testimony pro and contra before a jury. Such 
matters, affecting as they do the sacred personal interests of indi- 
viduals, we are content to leave to the medical profession to determine. 
This reliance on the doctor, chemist, and engineer is now also being 
extended to those learned in the so-called social sciences, in economics, 
and sociology. Government has therefore come to rely in an increas- 
ing measure upon the intelligence, learning, and integrity of its expert 
public servants, whether they be judges of its courts of justice, or 
officers and employees of its various boards and commissions. Justice 
and equality, which in the case of the jury is secured by the require- 
ment of a decision rendered on evidence and argument at an open 
public hearing, is now presumably obtainable through the application 
of a relatively precise scientific knowledge by the capable and honest 
devotees of the sciences who hold positions in the state service. 
That the movement towards executive justice has not met with 
the whole-hearted approval of the legal profession is not to be 
marvelled at. It is not an easy thing to surrender complacently the 
age-old principles of common law legal procedure, and replace 
venerated judicial tribunals by boards of layment with pretentious 
claims to expertness.t Thus one of the most noted legal scholars 
in America remarks that “administrative justice, at least in its crude 
beginnings, appears to have very much in it of the oriental; to have 
very much in it of a reversion to justice without law,” and he 
illustrates his point by tales of eastern monarchs dispensing justice 
according to their own passing fancy.5 As sympathetic a student of 
the subject as the late Ernst Freund warns of the danger in “discre- 
tionary administrative power over individual rights.”® In Wisconsin, 





“Compare Mr. J. Gilbert Hardgrove, President of the State Bar Association of 
Wisconsin. “I see no reason why elected trial judges are not just as capable of 
passing on facts as the men appointed on various commissions. Nor do I believe 
that any expert knowledge can be infused into an appointee by the laying on of 
hands when he is inducted into office.” Address of the president, Proceedings of 
the State Bar Assn. of Wisconsin (1931) 21 Rep. State Bar Assn. Wis. 16, 29. 

*Roscoe Pound, The Growth of Administrative Justice (1924) 2 Wis. Law 
Rev. 320, 325, being an address before the 45th Annual Convention of the State 
Bar Association of Wisconsin. 

*Growth of American Administrative Law (1923) 22. 
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the address of the president of the state bar association in 1931 was 
devoted to a consideration of the possible dangers to democratic 
institutions in the growth of administrative law, and two committees 
of the bar association have already considered means of curbing 
that growth.’ In England, where resort to government by executive 
officers has been even more extensive than in this country, the titles 
of two recent books, The New Despotism and Bureaucracy Trium- 
phant,® sufficiently disclose the adverse quality of the criticisms of 
two eminent members of the bench and bar. 

Administrative boards and commissions have of course no claim 
to be exempt from criticism. On the other hand, they may justly 
demand that the criticism be intelligent and informed. Simply be- 
cause their methods are different from those of the courts of law is in 
itself no basis for condemnation. It is not to be supposed that the 
Anglo-American jurisprudence has an exclusive and eternal patent 
on the common law courts as instruments of justice. If executive 
tribunals discover the facts as well or better than the courts, if they 
apply proper legal rules and principles as unerringly and as justly 
as does the judge on the bench, and if they treat the parties appearing 
before them equally and understandingly, then, though their methods 
be new, they cannot justly be condemned. 

Whether the recently created administrative boards and com- 
missions do measurably achieve this ideal of justice is not to be de- 
termined by @ priori philosophizing. What we need is to know the com- 
missions in their daily performance of their everyday duties. We 
must learn of the practical problems with which they struggle and 
the means they have devised to surmount them. The statutes and 
decisions regulating their processes are usually scanty and incon- 





*See supra note 4. 
*The Rt. Hon. Lord Hewart of Bury, Lord Chief Justice of England, The 
New Despotism (1929). Carleton Kemp Allen, of Lincoln’s Inn, Barrister-at-Law, 
late Professor of Jurisprudence and Fellow of University College Oxford, Bureauc- 
racy Triumphant (1931). 
page 20 of Lord Hewart’s work is an ironical exposition of the executive’s 
claim to power, which may be paraphrased as follows: 

(1) The business of the executive is to govern. 

(2) Only experts are fit to govern. 

(3) We are the experts. 

(4) But the sovereignty of Parliament, and the right to resort to courts of 
law, which the ignorant public still cherish, hamper our work. 

(5) But if Parliament can be induced to pass legislation in skeleton form, 
allow the commission to “fill up the details,” and make decisions between parties 
on all cases arising out of such regulations, many of the restrictions upon us can 
be avoided. 

(6) Then if the Lord Chancellor can be got rid of, the judges reduced to a 
branch of the civil service appointed by a business man to be called the Minister 
of Justice, “the coping stone will be laid and the music will be the fuller.” 
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clusive. The student of administrative procedure must advance from 
the study of books to the study of legal institutions in actual opera- 
tion. What methods, if any, have been adopted to assure that all 
the facts have been obtained; how far is this procedure dictated by 
considerations of time or money saving; what safeguards, if any, 
exist to prevent encroachment by sinister forces of fraud or political 
influence? To answer these questions administrative hearings must 
be attended, records be investigated, and persons, who by long ex- 
perience are familiar with particular executive agencies, be inter- 
viewed to obtain their viewpoints and opinions.® Even after such 
investigation and after a descrption of what has been uncovered, it 
also cannot be expected that a conclusive rating can be made of the 
quality of the justice that is being dispensed. Justice can not be 
measured by yard sticks or apothecaries’ scales. Special features here 
of course may be approved, and other features be condemned. But 
after all, the final judgment of whether a particular administrative 
body studied has succeeded or failed must be determined by what 
intelligent and impartial members of the community accept as their 
ideal of justice. The investigator may only describe what he has 
found. The final judgment will rest with others. 

To make such an investigation of the administration of the Work- 
men’s Compensation Law of Wisconsin by the Industrial Commission 
of the State has been the purpose of this study. 





*See Frankfurter, The Task of Administrative Law (1927) 75 U. of Pa. Law 
Rev. 614, 620: 

“What we need, above all else, is to know what is happening by objective de- 
monstration of intensive scientific studies, instead of merely speculating, even 
wisely speculating, or depending on partisan claims of one sort or another. Re- 
search to no small measure is a painful means of proving what the insight of a 
few suspects or feels. There is need also for a technique of appraising the work 
of administrative agencies, and of establishing the utility of such scientific ap- 
praisals. The generalizations, the philosophizing will gradually emerge from spe- 
cific studies. Intensive studies of the administrative law of the States and the Na- 
tion in practice will furnish the necessary prerequisite to an understanding of 
what administrative law is really doing, so that we may have an adequate guide 
for what ought to be done. Here, as in other branches of public law, only here 
probably more so, we must travel outside the covers of lawbooks to under- 
stand law. 

“Only a physiological study of administrative law in action will disclose the 
processes, the practices, the determining factors of administrative decisions, and 
illumine the relation between commissions and courts, now left obscure by the 
printed pages of court opinions.” 
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B. LEGISLATIVE AND JUDICIAL FOUNDATION FOR THE PROCEDURE OF 
THE WISCONSIN INDUSTRIAL COMMISSION IN 

COMPENSATION CASES 


The Wisconsin Workmen’s Compensation Law of 1911! dealt 
with the problem of industrial accidents by repealing the common 
law doctrine, wherein the injured employee recovered from his em- 
ployer only by showing some fault of negligence or wilfullness and 
wherein the employer could even then escape liability through re- 
liance on certain well-known common law defenses. In place of this 
it substituted absolute responsibility upon the employer, according 
to a definite scale of compensation? for all injuries arising out of 
and in the course of the worker’s employment. The administration of 
the act was entrusted to an Industrial Commission of three members 
appointed by the governor with the advice and consent of the senate 
with terms of six years so arranged as to secure rotation in office. 
The orders of the commission were made appealable to the circuit 
court of the county in which the capital is located, and ultimately to 
the Supreme Court of the state. The findings of fact were, however, 
final, and the commission’s orders could be set aside only if it “acted 
without or in excess of its powers,” or “the award was secured by 
fraud,” or the findings of fact did not “support the award.” 

The Wisconsin Industrial Commission is an institution of a 
hybrid character, partly executive and partly judicial both in aim 
and in method. It is the spirit and purpose of the compensation law 
that the commission shall take not merely the passive role of adjudi- 
cating cases presented to it through the initiative of the parties, but 
that it shall itself assume the responsibility of seeing that the com- 
pensation provided by law is in fact paid. To this end the statute 
requires employers to report to the commission all accidental in- 
juries in their plants, and requires insurers to report all payments of 
compensation made under the provision of the act.2 The commission 
may, if it has reason to believe that the compensation required by law 
has not been paid, itself institute proceedings to determine the right 
of the employee to relief.t The duty of prescribing protective de- 





* Wis. Laws 1911, c. 50. The Compensation Law is now Chapter 102 of Wis. 
Stat. (1933). 

*The schedule of compensation where definite awards were prescribed for 
rey oy injuries came by amendment to the act in 1913. Wis. Laws 

, c. 599, $1. 

* Wis. Stat. (1931) §§102.37, 102.38. This statute was passed in 1927. Such 
reports were however required by general order of the Commission from its 
inception. 

“Wis. Stat. (1931) §102.17(2). 
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vices and safety regulations together with the obligation of enforcing 
the orders so made is also quite clearly legislative and executive in 
character, and not judicial.5 The Wisconsin Supreme Court has rec- 
ognized that the commission is something more than a mere umpire 
to see that contestants observe the rules of the legal game. In 
Nystrom v. Industrial Commission® it appeared that the attorney for 
the claimant had failed to present before the commission certain 
questions relating to his client’s case. The court said, 

No question of waiver because of the failure of the claimant’s attorney 
to present this matter to the commission can be sustained. The purpose 
of the compensation act clearly makes it the duty of the Industrial Com- 
mission to find the facts and determine the compensation irrespective of 
the presentation of the case by attorneys; in fact, the law designedly con- 
templates that the Industrial Commission shall protect the rights of the in- 
jured workman and his dependents. 

On the other hand the duty of the commission to be fair and im- 
partial has been stressed in vigorous language. In Pruno v. Indus- 
trial Commission’ the commission after hearings found that the 
deceased husband of the claimant was an employee of Pruno and 
had met his death under circumstances entitling him to compensation. 
On the reversal of this finding by the Supreme Court the attorney 
for the commission asked to have the case remanded to it, pleading 
that “justice will be best served by a further excursion into the facts 
of the situation.” The court’s suspicions of the motives of the com- 
mission were apparently aroused, and in denying counsel’s motion, 
it remarked, 


The Industrial Commission is a quasi-judicial body and is supposed to 
stand as an impartial tribunal in the administration of the law. While no 
doubt it is the intent and purpose of the law that the Industrial Commission 
shall see that the claimant is protected in her rights, it does not require 
partisan activity on the part of the Commission. Every person, claimant, 
employer, and insurance carrier, stands equal before the Commission, and 
it is the duty of the Commission to make investigations, find the facts ac- 
cording to the weight of the evidence, and apply the law fairly and justly 
without regard to the consequences to particular parties. 





5See Wis. Stat. (1931) §§101.09, 101.10. In case of violation of such orders 
by an employer, the statute provides for a penalty of 15% of the compensation 
provided by the act. Wis. Stat. (1931) $102.57. 

*196 Wis. 406, 220 N.W. 188. (1928). 

187 Wis. 358, 203 N.W. 330. (1925). 

*In Tesch v. Industrial Commission, 200 Wis. 616, 229 N.W. 194 (1930) the 
Court reversed a finding of the Commission, and in the course of its opinion 
said, “While the compensation act should be construed liberally to carry out its 
humane purposes, to include those not within its provisions would be subversive 
of the intent and purpose of the law. It is equally true that findings made con- 
trary to the fair preponderance of the evidence create liability and bring the ad- 
ministration of the act into disfavor. In cases where the evidence is evenly bal- 
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The procedure by which the commission determines the claims 
presented to it is also a composite of the judicial and the execu- 
tive method. Originally the statute provided for a written notice 
of claim which was to be served on the employer by the worker 
claiming compensation, and which had many of the earmarks of a 
summons in a regular legal action.® By legislative amendment and 
judicial decision the development was, however, in an entirely dif- 
ferent direction. Even the original act dispensed with the require- 
ment if compensation had been paid, or if the lack of notice were 
not intended to and did not in fact mislead the employer. The court 
contributed to diminishing the importance of the statutory provision 
by holding that the employer in order to rely on the lack of notice 
as a defense had the burden of proving affirmatively that he was 
misled.!° In 1921 the legislature amended the act so as to eliminate 
in all cases where the employer had actual notice of the injury, the 
necessity of anything more formal,” and finally in 1931 the require- 
ment of written notice was abolished altogether and the claim made 
to depend on actual notice, which even in itself was not a bar if 
the employer were not misled or if compensation, other than medical 
or burial expenses, had been paid.” 








Hearings in contested cases’® are instituted by the filing with 
the commission of an application setting forth the general nature 





anced and an inference may be drawn one way as easily as another, the scale 
should be turned in favor of the claimant, principally because it was the intent 
and purpose of the act to bring border line cases under it and to close up avenues 
of escape which would naturally be suggested to those seeking to evade liability 
under the act. This has no application to cases where the evidence clearly pre- 
ponderates one way or the other. In such cases the findings should be made ac- 
cordingly.” 

* Wis. Stat. (1911) §2394-11. 

* Pellett v. Industrial Commission, 162 Wis. 596, 156 N.W. 956 (1916). The 
case of Vasey v. Industrial Commission, 167 Ws. 479, 167 N.W. 823 (1918), indi- 
cates that it is not easy for the employer to show that he was misled. In that case 
a lumberjack worked in the woods ten miles from town, living in a camp occupied 
only by himself, his wife and twelve year old son. On April 14th he met with an 
accident. The notice required by the statute was not given, though after twenty- 
four days the employee’s wife wrote that her husband “was sick” and asked the 
employer to come and see him. Two weeks later a doctor was sent but by this 
time it was too late to save the man’s life. The commission and court held that 
the failure to give notice had not misled the employer. He was not prejudiced 
by lack of opportunity to investigate the accident for the testimony of the wife 
and son clearly indicated a case of liability. He was not prejudiced by lack of 
reasonable opportunity to treat and cure the injured man, for he did not send 
medical aid except tardily when he was notified, and if the statutory notice had 
been given at the end of the thirty day period it would have been too late for 
medical relief. 

"Wis. Laws 1921, c. 451, §1. 

“” Wis. Laws 1931, c. 403, §13. 

™ Wis. Stat. (1931), §§102.17, 102.18, set forth the procedure of the com- 
mission in contested cases. 
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of the controversy, a copy of which is mailed by the commission 
to the adverse party. The Rules of Practice promulgated by the 
commission call also for an answer to be filed and served within 
ten days after receipt of the application.‘* The statute preserves the 
right of the parties to be present at the hearing in person or by 
attorney and to present testimony pertinent to the issues in contro- 
versy. At the conclusion of a hearing the commission is directed 
to make findings of fact and an award determining the rights of 
the respective parties. The quasi-judicial character of the proceed- 
ings thus briefly outlined by statute has been recognized by the 
Supreme Court, which in an early case held that the orders of the 
commssion were sustainable only if made upon evidence open to 
examination and rebuttal by the parties.* Moreover, while errors in 
the admission of evidence are not grounds for a reversal,’® if the 
only testimony to sustain essential findings is incompetent, a reversal 
will follow.** The burden ot proof is upon the applicant and awards 
of compensation must be based on evidence and not on mere con- 
jecture.* And while the court would doubtless not reverse the 
commission for such an error, it has lectured it quite severely on the 
failure of its awards to differentiate findings of fact and conclusions 
of law, and particularly in not disclosing the real issues of the con- 
troversy which it decided. 

On the other hand, part of the commission procedure is quite 
foreign to the judicial forum. Thus subsection (b) of section 102.17 
of the statute provides: 


The commission may, with or without notice to either party, cause testi- 
mony to be taken, or an inspection of the premises where the injury oc- 
curred to be had, or the time books and pay roll of the employer to be ex- 
amined by any member of the commission or any examiner appointed by it 
and may from time to time direct any employee claiming compensation to 





“Rules of Practice of Industrial Commission of Wisconsin. Rule 5. These 
rules are under the authority of Wis. Stat. (1931) §102.15. 

“International Harvester Co. v. Industrial Commission, 157 Wis. 167, 147 
N.W. 53 (1914): “It would seem to be clearly outside of its [ie. the commis- 
sion’s] power to find essential facts that had no support in the evidence.” 

— National Bank v. Industrial Commission, 161 Wis. 526, 154 N.W. 847 
(1915). 

** Lloyd-McAlpine Lbr. Co. v. Industrial Commission, 188 Wis. 642, 206 N.W. 
914 (1926). The only testimony concerning the dependency of the applicant upon 
a deceased employee was hearsay. For this reason an award of death benefits by 
the commission was reversed. 

In Tesch v. Industrial Commission, supra n. 8, the court refused to accept as 
basis for the Commission’s award testimony which was merely conclusions of 
the witnesses. 

* Widell Co. v. Industrial Commission, 180 Wis. 179 ,192 N.W. 449 (1923); 
Voelz v. Industrial Commission, 161 Wis. 240, 152 N.W. 830 (1915). 
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be examined by a regular physician; the testimony so taken, and the results 
of any such inspection or examination, to be reported to the commission for 
its consideration upon final hearing. All ex parte testimony taken by the 
commission shall be reduced to writing and either party shall have oppor- 
tunity to rebut the same on final hearing.” 


Moreover, the supreme Court has repeatedly stated that it is not to be 
expected that the commission will observe all the technicalities and 
niceties of legal procedure. “The Industrial Commission is not a 
court,”2° and the proceedings before it “are not to be hampered by 
useless formalities and technicalities.”*! A guardian ad litem is not 
required of a minor appearing before the commission.?* It is not 
necessary that documentary matter be formally offered in evidence 
in order to be considered by the commission,” and in Lange Canning 
Co. v. Industrial Commission,* the court held that the voluntary 
payment by the employer of a temporary award for a small amount 
did not preclude him from later contesting a permanent award for 
a much larger sum though based on the same findings of fact. In 
this connection the court expressed a doubt whether the doctrine 
of res adjudicata was applicable to administrative findings and orders. 
The supposed possession of expert knowledge and ability has 
already been mentioned” as one of the principal justifications for 
government by administrative boards. In McCarthy v. Sawyer- 
Goodman Co.** the Supreme Court of the state signally approved the 
Wisconsin Industrial Commission in this respect. The case involved 
a claim for compensation on account of an alleged traumatic in- 
guinal hernia. The testimony of the physicians appearing both for 
the claimant and for the respondent employer supported the claim. 
The commission, however, denied compensation. The reversal of this 
order by the circuit court was appealed to the Supreme Court, which 
reinstated the commission’s original finding. The court said, 





* Wis. Laws 1913, c. 413 contains a similar provision whereby the Commis- 
sion may direct that an injured employee be examined by a competent and im- 
partial physician, the results of such examination to be reported to the Com- 
mission. This statute was passed in the interests of labor which contended that 
often the medical experts were paid employees of the insurance companies, whose 
testimony was necessarily biased. 

* Marshall, J., in Menominee Bay Shore L. Co. v. Industrial Commission, 
162 Wis. 344, 156 N.W. 151 (1916). 

™ Siebecker, J., in F. Eggers Veneer Seating Co. v. Industrial Commission, 
168 Wis. 377, 170 N.W. 280 (1919). 

™ Menominee Bay Shore L. Co. v. Industrial Commission, supra n. 20. 

*F. Eggers Veneer Seating Co. v. Industrial Commission, supra n. 21. 

“183 Wis. 583, 197 N.W. 722 (1924). 

* See ante, section A. 
194 Wis. 198, 215 N.W. 824 (1927). 
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It appears not only from the statement filed by the Industrial Commis- 
sion in this case, but from an examination of the Workmen’s Compensa- 
tion Reports, that the Industrial Commission is frequently called upon to 
deal with hernia cases, and that they are perhaps the most troublesome cases 
with which the Commission comes in contact. ... The frequency of these 
cases has enabled the members of the Industrial Commission to become tho- 
roughly familiar with the nature, development, and progress of the ailment, 
and they bring to the consideration of such cases a knowledge and experience 
which enables them to pass most discriminatingly upon the evidence pro- 
duced. It is scarcely too much to say that they are experts upon the subject. 
At any rate, none can deny that they are far better qualified to draw proper 
inferences from the physical facts than those who do not possess the peculiar 
knowledge of the subject which they have acquired by reason of their ex- 
perience and contact with hundreds of such cases. . . . Because there is no 
medical testimony here supporting a conclusion that the hernia was not of a 
traumatic origin, is the Commission barred from applying to the evidence 
their own expert knowledge upon the subject 

The convincing power of expert testimony depends somewhat upon the 
knowledge and experience of the one who is called upon to weigh such 
testimony. The untutored are likely to accept the opinion of an expert at 
its face value, while those possessing knowledge upon the subject concern- 
ing which he testifies may discount it or entirely disregard it as unsound. 
In this case the trial judge apparently accorded the testimony of these phy- 
sicians full faith and value. But it does not follow that the Industrial Com- 
mission attached any such weight to their testimony, nor do we think they 
were bound to do so. If the testimony of these witnesses was contrary to 
their own expert knowledge upon the subject they were at liberty to dis- 
regard it. A farmer sitting on a jury would not be bound by opinion evi- 
dence relating to farming which he knew or believed to be untrue. Neither 
would a pharmacist or mechanic or physician. Why, then, should the mem- 
bers of the Industrial Commission be bound to accept opinions of experts 
which are contrary to their own knowledge and experience? Why constitute 
experienced and expert men as fact-finders if their findings of fact upon ex- 
pert matters are to be overturned by courts, the personnel of which have 
neither the knowledge nor experience of such matters enjoyed by the mem- 
bers of the Industrial Commission.” 


That this is quite an advance from the position originally taken 
that the commission’s orders could be sustained only to the extent 





"In Meade v. Wisconsin Motor Mfg. Co., 168 Wis. 250, 169 N.W. 619 (1918), 
the court permitted the adoption by the commission in traumatic hernia cases of 
the following working rule: “To require definite proof that the hernia was pro- 
duced by accident ; that the accident was such as could produce a hernia; that the 
hernia appeared immediately after the accident; that it was followed by pain im- 
mediately disabling the applicant.” It was because of applicant’s failure to meet 
these requirements that the Commission denied compensation in the McCarthy 
case. 

In Marathon Paper Mills Co. v. Industria] Commission, 203 Wis. 17, 233 
N.W. 558 (1930) the court in affirming an award by the commission for a so- 
called “occupational hernia” again referred “to the familiarity which the members 
of the Industrial Commission have acquired with the subject of hernias.” 
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that they were grounded in evidence** is apparent. Nevertheless, it 
is unsafe to derive from it any general warrant for the commission 
to decide cases on the sole basis of its own superior but undisclosed 
expert knowledge. In Milwaukee Corrugating Co. v. Industrial Coni- 
mission®® the commission had imposed in a compensation case the 
statutory fifteen per cent penalty on the employer for failure to use 
a suitable safety device on a drop hammer. There was no testimony 
at the hearing that any such device was in existence, which was prac- 
tical to use. The court refused to substitute for such lack of testi- 
mony any presumed expert knowledge of the commission, saying, 


It is not sufficient to say that the members of the Industrial Commission 
are experts; that they have knowledge stored away which the ordinary 
person does not possess; and that they are at liberty to use such knowledge, 
even though the fact of its existence has never been before communicated to 
the employer. 

What was said in the opinion in the McCarthy Case with respect to thz 
use by the commissioners of their expert knowledge refers to their ability, 
by reason of such knowledge, to weigh the testimony of medical experts, to 
discriminate as to where the truth lies, and to draw proper inferences. 


Within the bounds of statutes and decisions the Industrial Com- 
mission has a very considerable leeway. It must be fair. It must 
be judicial. It must grant a hearing, and while considerable weight 
will be given to its expert qualifications, in the main it can act only 
on evidence which would be competent in a regular court of law. 
It can gather evidence ex parte, which is subject to rebuttal on hear- 
ing, in just what manner neither the legislature nor the court has 
said. Beyond this the books tell but little. The extent to which these 
rules are observed, and the customary procedure that has grown up 
beyond their purview can be discovered only by study of the com- 
mission in its day by day activities.*° 





See International Harvester Co. v. Industrial Commission, supra n. 15. 

107 Wis. 414, 222 N.W. 251 (1928). 

* A remarkable illustration of the attitude taken by the commission toward 
its duties is the use of the fictitious award in neurasthenic cases. An employee re- 
ceives an injury. He broods over his case and the wrong done him by not 
promptly granting compensation. In his mind at least the injury is magnified so 
that without any suspicion of malingery he indeed becomes a sick man, both 
in mind and body. In such case what is needed to effect a cure is a final disposal 
of the controversy. In this situation the commission and the insurer connive 
at a fictitious award, granting compensation but at a figure much less than it 
should be if the man’s state, both of body and mind, were to prove permanent. 
This is entered with the understanding between the commission and the insurer, 
unknown even to the applicant’s attorney, that if a cure be not effected, then the 
case will be opened and a larger award entered. The procedure which meets with 
the approval of the medical profession is said to have been successful in effecting 
several cures. That it is totally foreign to the judicial process is clearly apparent. 
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C. THe ComMMISSION ORGANIZATION AND PERSONNEL 
1. 


The proper administration of a Workmen’s Compensation Act 
emphatically requires a trained and experienced personnel. Not only 
the layman but even the trained lawyer of only a general practice 
is apt to be extremely handicapped in handling compensation claims. 
In the attempt to eliminate the discretionary element in the award 
of compensation a rather lengthy and exceedingly complicated law 
has been created. The provision whereby the employer is required 
to furnish medical treatment extend to such details as the obligation 
to provide Christian Science and chiropractic treatment. It takes 
three and one-half large pages of the Wisconsin Statutes to contain 
the sections wherein disability benefits are computed in reference 
to the nature of the injury and the average weekly earnings of the 
employee. There are listed forty-two separate injuries for which 
varying and distinct compensation is given. Just who can claim 
as a dependent, in case of the death of an employee is regulated with 
meticulous detail, and the myriad decisions, which attempt to define 
what are compensable injuries “arising out of and in the course of 
the employment,” are more apt to confuse than assist. From the 
purely legal standpoint workmen’s compensation work requires spe- 
cialized knowledge. 

It is however in the field of medical science that the need for 
an experienced and trained personnel is most felt. The direct testimony 
to this effect by the members of the commission, and by the attorneys 
and insurance representatives engaged in compensation work, is borne 
out by an examination of the commission’s records. A detailed study 
was made of forty-eight cases decided in the fiscal year 1928-1929, 
in which, because appeal had been taken to the circuit court, tran- 
scripts of the testimony were avilable. In substantially all of these 
medical testimony was an important factor in the decision. For ex- 
ample, an employee has received a blow on the head under circum- 
stances which clearly entitled him to some compensation. But the 
question is how much? The employee claims that he suffers from 
violent headaches, spells of dizziness and insane delusions and is 
totally incapacitated for work. The insurer respondent denies all 
this and contends that the results of the blow were only of minor 
significance. The testimony by contending neurologists is sure to 
be weighted with learned and technical verbiage and to sharply dis- 
agree. Moreover, in one-third of the cases studied it appeared that 
the major, if not the only question was as to the cause of an admitted 
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disability. In a recent case an employee in a printing establishment 
died of pulmonary tuberculosis. His dependent widow claimed that 
the disease originated in, or was aggravated by his employment. 
Lengthy testimony was offered as to the tendency of the printing 
trades to cause tuberculosis and of the alleged unhygienic conditions 
in the employer’s establishment. The medical experts for the appli- 
cant and respondent disagreed, and the state of medical science as to 
the cause of the high incidence of tuberculosis in the printing trades 
was found to be confused. A person not reasonably familiar with 
medical terminology, and without some knowledge of anatomy, 
pathology, sanitation and the like would be certain to be lost in en- 
deavoring to determine issues like the above, which it must be em- 
phasized are not peculiar and sporadic but fair examples of claims 
customarily and regularly decided by the commission. It may indeed 
be suggested that medical knowledge is of even greater importance 
than an understanding of the law in dealing with compensation 
cases. 


2. 


The compensation work of the commission particularly concerns 
the three commissioners, the secretary of the commission, a so-called 
Director of Compensaton, and five examiners who devote their entire 
time to this phase of the work. Unusual continuity of service marks 
all the above named personnel. Since the institution of the com- 
mission in 1911 there have been in all but nine commissioners. Of 
the present three commissioners, the chairman, Mr. Fred M. Wilcox, 
has held office since 1913. He has been re-appointed to office by 
two Progressive governors, and by one Conservative. The other 
commissioners have served since 1921 and 1927, respectively, and in 
both cases have been reappointed to office by governors not belonging 
to the particular faction that had originally appointed them. Com- 
missioner Wrabetz had, previous to his appointment as commissioner 
in 1927, been with the commission as an examiner since 1919. Mr. 
Wilcox and Mr. Wrabetz are lawyers. Mr. R. G. Knutson, the 





*For the benefit of those not familiar with Wisconsin politics the principal 
party split has been between the two factions of the Republican party, the Pro- 
gressives and the Conservatives. The ability of an officer to hold over through 
the administrations dominated by these different groups is as significant as if such 
groups were given a formal party designation. 
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third member of the commission, was formerly business agent for 
the La Crosse Trades Council.” 

Mr. A. J. Altmeyer has been secretary of the commission since 
1922, having been appointed as statistician two years earlier. He has 
been a lecturer in the Department of Economics in the State Univer- 
sity and also holds the degree of Doctor of Philosophy from the 
same institution. 

The statute providing for the appointment of “expert exami- 
ners” to assist the commission in its business apparently assumed 
that they would be required only in temporary emergencies.* In 
fact, however, the examiners, on whom rests the major burden of 
holding the hearings in compensation cases, have become perma- 
nent and important parts of the commission’s organization. The 
record for continuous service among the examiners has been re- 
markable. One of the present examiners has been with the com- 
mission since its beginning. In the twenty years of the commission’s 
life there have been but three resignations from the ranks of the 
examiners, not counting the elevation to the post of commissioner 
of examiner Wrabetz. There are now five examiners. With the 
exception of one hearing reporter recently appointed examiner by 
civil service examination, all are members of the bar of the State. 
By a re-organization within the commission in October, 1931, one 
of the examiners, also a member of the bar and an employee of the 
commission for ten years, was invested with the title of Director of 
Compensation and made administrative head of the commission’s 
compensation division. 

Mention should be made of the use in compensation cases of the 
technical staff normally employed in the commission’s safety and 
sanitation division. When accidents occur involving claimed viola- 
tions of the statutes or commission orders relating to safe conditions 
of employment, it is the practice to refer the matter to one of the 
engineers of the safety division who makes an investigation and re- 
ports to the commission in writing. Without exception these technical 
experts have held engineering degrees from some college or uni- 
versity. It is worthy of remark that at the present time all of the 





*Since the above paragraph was written both Mr. Wilcox and Mr. Knutson 
have been replaced by new commissioners appointed by the Democratic governor, 
the honorable Albert Schmedeman. The new commissioners are Mr. Peter Napie- 
cinski, and Mr. Harry R. McLogan. Both of the new appointees are lawyers in the 
city of Milwaukee, without so far as is known, any previous appreciable exper- 
ience in workmen’s compensation work. 

*See Wis. Laws 1911, c. 50, §1 (2394-14). 
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personnel above mentioned, with the exception of the commissioners 
themselves, are under the state civil service law. 


3. 


The administration of the workmen’s compensation is but one 
of the many duties of the Industrial Commission of Wisconsin. Be- 
sides this task it also has the duty of securing safe and sanitary con- 
ditions in places of employment and in public buildings in the state 
of Wisconsin. The statutes have not fixed detailed requirements 
to secure these objectives but have delegated this duty to the com- 
mission. In pursuance thereof the commission has promulgated 19 
codes or general orders on such subjects as safety, sanitation, fire 
prevention, and the construction of boilers, and maintains an inspec- 
tion service to see that such regulitions are carried out. The com- 
mission is also the body administcring the free public employment 
offices of the state, the laws relating to the employment of children, 
and the laws fixing minimum hours of labor and wages for women. 
The 1931 Legislature also imposed upon the commission two further 
tasks. The first of these was the cistribution among the counties of 
the state of the fund raised by taxation to deal with the widespread 
distress caused by the depression. The second, the extent of which 
cannot be estimated at present, was the adminstration of the unem- 
ployment reserve fund not yet in active operation. While separate 
divisions exist within the commission organization, there is no strict 
specialization of function on the part of the commissioners, but they 
as a group maintain a general supervision over all the duties placed 
upon the commission. Moreover with the exception of the chairman, 
the commissioners themselves even go out into the state and hold hear- 
ings in compensation cases. One of the commissioners when inter- 
viewed concerning this practice approved of the plan, believing that 
the frequent conduct of hearings by the commissioners brought them 
into desirable personal contact with employers and employees 
throughout the state and gave them first-hand knowledge of the 
problems with which they were dealing. He did not believe that the 
quasi-judicial function of handling the workmen’s compensation 
should be separated from other functions. Under the present method 
matters of policy are discussed by the whole commission. They 
secure each others’ opinions in regard to these matters and thus have 
a better understanding and knowledge of all the tasks imposed upon 
the commission than would be the case if their functions were strictly 
separated. 
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Normally the examiner is on the road holding hearings every 
other week from Tuesday morning until Friday afternoon. When 
on the road the time is spent entirely in the conduct of hearings, ex- 
cept in the city of Milwaukee, where approximately one-quarter of 
the time is spent in informal discussions with employers, employees 
and insurers. On Mondays and Saturdays and on alternate weeks each 
examiner is in the office of the commission holding conferences and 
attending to his office work. A very large share of the time is spent 
in informally advising and corresponding with claimants and in 
making adjustments between them and the insurer. A good share 
of this informal work has to do with deciding upon requests made 
by injured men to whom awards have been made for advancement 
on their compensation, payments of which by the statute are made in 
monthly installments. It is thus seen that the examiner has both 
executive and quasi-judicial functions and it may very well be that 
he at one time will be dealing with an injured man in the role of 
confidant and adviser, while later he will be called upon to act upon 
his case as judge or arbiter. 

In the reorganization previously mentioned, one of the exam- 
iners was made Director of Compensation. In this capacity he, with 
the assistance of a clerk, fixes the calendar of hearings and allocates 
the several examiners to their respective districts. Formally, when 
no one examiner was constantly in the office, important cases of an 
urgent character were directly referred to the commissioners, so that 
much of their valuable time was consumed in interviewing parties, 
arranging compromises and otherwise directly concerning themselves 
with the conduct of cases. Such matters are now customarily handled 
by the director. He also acts in an advisory capacity to the other 
examiners in the more difficult cases, and has the opportunity and 
interest to plan and execute improvements in some of the com- 
mission’s methods of business. In spite of the new office, however, 
the examiners still conduct much incidental correspondence and per- 
form other clerical and executive tasks, which are however now 
more apt to be confined to the cases in which they themselves have 
held hearings. 


4. 


The high compliment paid to the commission by the Supreme 
Court of the state in reference to the former’s expert abilities in 
hernia cases, has already been mentioned.* Doctors frequently ap- 





“See supra, section B, quotation from McCarty v. Sawyer-Goodman Co., 
supra note 26. 
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pearing before the commission as witnesses, and the large insurance 
companies who are most conversant with the commission’s activities 
whole-heartedly recognize its general expertness in matters of in- 











dustrial injuries and diseases. Its officers frequently deliver papers 
before the various divisional medical societies of the state on the 
technical phases of the commission’s work, and it is said that their 
knowledge in such respects frequently transcends that of the medical 
practitoner. In the hernia cases it is very common for neither the 
applicant nor the insurer to call expert witnesses, but to depend upon 
the commission’s own understanding to arrive at a correct decision. 
It should be noted, however, that this expertness is an ability acquired 
in the school of experience and not by previous formal training. Day 
in and day out its officers and employees deal with the peculiar prob- 
lems raised in compensation cases. The statute, which in its more 
technical aspects is largely the product of the commission’s own 
recommendation, is of course thoroughly familiar. Moreover, the 
commissioners and examiners have literally years of experience in 
listening to the testimony pro and contra of the leading medical ex- 
perts of the state. Also at this point mention may be made of the 
fact that the commission through extended conferences with leading 
experts in the field, as well as with representatives of employers and 
employees has promulgated standards for determining the degree of 
disability in eye injuries and in cases of lost motion of the limbs 
arising through ankylosis. The codes of the commission which re- 
quire certan safe-guards for machinery and provide for the proper 
construction of buildings, boilers, and the like were also promulgated 
only after long consultation with the parties particularly concerned 
in such regulations. One of the members of the commission stated 
that upon his appointment he made a systematic effort to acquire all 
possible knowledge in the field of the commission’s work. He read 
books on medical jurisprudence, observed hernia operations, and post 
mortems, and even had eye tests made upon himself. Unless the 
state wishes to install as commissioners and examiners persons with 
formal technical education, which course would be prohibitively ex- 
pensive, it is »bvious that such expert knowledge as the commission 
now possesses can be acquired only by long and continuous experience 
in office. Thc happy experience of the Wisconsin commission in this 
respect is one of its strongest features.® 


It is tentatively suggested, however, in spite of the deserved 
high reputation of the commission in its particular field of medical 





"See supra note 2. 
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science, that it would be well, if either among its officers or on its 
technical staff were included a man of formal medical training and 
experience, especially in regard to industrial accidents and diseases. 
The sciences of pathology, neurology, toxicology and the like are 
far from being static. In the tuberculosis case above referred to the 
medical experts for the respondent insurer discredited a work of 
Dr. Alice Hamilton published by the United States Department 
of Labor in 1917 as superseded by more recent knowledge in the 
field. There can always be found doctors to disagree as to causes 
and extents of particular pathological conditions. It is asking a 
great deal of men with no basic medical knowledge or experience, 
and with a thousand other interests demanding their attention, to 
keep sufficiently informed of the many trends and differences in 
modern medicine to render wise and scientific decisions in such 
change and conflict. The representatives of labor in the state feel 
that the medical witnesses for the insurers, men frequently of high 
standing in their profession, exert too large an influence upon the 
commission’s decisions. Reference will be made to this matter later, 
but it would seem wise if within the commission or upon its staff 
were a competent, unbiased medical scientist to guide and assist it, 
as the engineering technicians now do in their particular fields. 


D. AcTIVITIES OF COMMISSION PRIOR TO FoRMAL HEARING 
oF CLAIMS 


An understanding of the methods of the Wisconsin Industrial 
Commission in compensation cases comes only with an appreciation 
of the fact that it assumes the role not of a mere passive arbiter 
between equal contending parties, but of one vested with an affirm- 
ative duty of securing to an injured employee the compensation pro- 
vided for him by law. One Gervase Hannas, an employee of an 
itinerant carnival was run over and killed by one of its trucks in 
August, 1927. The commission first heard of the matter through 
a letter from the widow residing in Detroit, Michigan, inquiring 
about compensation. The commission immediately took up the case 
by telegraphing the employer at its headquarters in Montgomery, 
Alabama, asking for a report in the matter. Before information was 
received from this source, however, the insurance carrier had seen 
the widow at her home in Detroit and a tentative settlement of sixteen 
hundred dollars was made, subject to the approval of the com- 
mission. The insurer represented that in fact the claimant was not 





*Such approval of compromises is required by law. See Wis. Stat. (1931) 
§102.19; Rule 3, Rules of Practice, Wisconsin Industrial Commission (1931). 
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entitled to compensation at all, since at the time of her husband’s 
death he and she had separated, and moreover that the deceased 
had not been at the time of the accident in the course of his em- 
ployment, but because of drink had laid down and gone to sleep by 
the side of the road. This view of the case the commission refused 
to accept without further proof. The insurer failing to secure this, 
the commission itself decided to conduct an investigaton, but by that 
time the carnival had long since departed from Wisconsin and the 
witnesses to the accident were scattered far and wide. The com- 
mission was further hampered by the insistence of the claimant, 
considering perhaps “a bird in the hand worth two in the bush,” that 
the compromise should be approved. Nevertheless, some testimony 
was secured and depositions were taken in Detroit and Reading, 
Pennsylvania, the latter by the chairman himself while on a trip in 
the east, with a result that in April, 1929, the claimant’s case was 
finally affirmed and an award entered in her favor for thirty-eight 
hundred dollars, one and one-half years after the claim was first 
presented.” 

The statute and rules of practice of the commission contemplate 
as the normal method of instituting a claim the filing of a formal 
application.* This of course often occurs particularly when the 
claimant is represented by an attorney. In such cases the application 
is followed by the formal answer and the case regularly scheduled 
for hearing without more ado. Frequently, however, the commission 
first takes cognizance of a claim in a much more informal manner. 
A letter may be written by or in behalf of the injured employee 
setting forth the fact of an accident and inquiring about compensa- 
tion. Or perhaps the claimant calls in person at the offices of the 
commission, or upon an examiner or commissioner during the hold- 
ing of a hearing. One of the commissioners indeed makes it a prac- 
tice when he leaves the central office to conduct hearings, to serve 
a general notice that he will be glad to meet informally all those 





* This case is reported as Wisconsin Mutual Liability Co. v. Industrial Com- 
mission, 202 Wis. 428, 232 N.W. 885 (1930). It is worthy of note that all this, 
including appeals to the circuit and Supreme Courts, was without a cent of cost 
to the claimant for attorney’s fees or otherwise. 

* The statutes and rules of the commission require the employer to promptly 
report on prepared forms all accidents occurring during the course of the em- 
ployment, which cause death or disability continuing beyond three days. These 
are not however part of the record in the formally contested cases, but are 
chiefly of value in checking the payments of compensation in uncontested cases. 
Indeed the statute provides that such reports “shall not be admissable as evidence 
in any action arising out of the death or accident reported.” Wis. Stat. (1931) 
§§102.37-102.40. See Altmeyer, The Industrial Commission of Wisconsin (1932) 
pp. 35-39 for a discussion of these reports. 
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who believe they have a claim for compensation and answer ques- 
tions concerning them. At other times the commission learns of in- 
dustrial accidents through press notices or independent reports of 
third parties. In such instances it is apt to write a pretty sharp 
letter to the employer asking why the report thereof required by 
the statute and the rules of the commission has not been made. Fail- 
ing to get satisfactory response, the commission may suggest that 
the injured man file an application for a hearing and thus bring the 
case before the commission in the regular way. 

In those instances when the claim comes initially to the com- 
mission informally, it necessarily first assumes the part of prelim- 
inary investigator and adviser to the claimant. At the time of one of 
the writer’s numerous visits to the commission, the secretary was 
interviewing an injured workman whose arm had been broken and 
who claimed impairment of its use. Mr. Altmeyer examined the 
injured man’s arm and took note of the facts discovered. During 
such examination Commissioner Wrabetz happened to come into 
the office and assisted Mr. Altmeyer in his task. Rough notes were 
taken of what the parties discovered and these notes were preserved 
in the file of the case. If a hearing should be required, the com- 
missioner or examiner would have then before him and would 
naturally be guided to some extent by the notations made by the 
secretary. 

If it should appear that the claim is a complicated one, requiring 
the presentation of much testimony or the use of expert witnesses, 
the applicant may be advised to secure an attorney. If, however, it 
is of a simpler character, the man will be informed that legal assistance 
will not be necessary, and the claim can be handled by the man him- 
self with such advice and assistance from the commission as may 
be necessary. The making of such decisions on the part of the com- 
mission is quite naturally a somewhat delicate matter. Some at- 
torneys have expressed the belief that some cases might have been 
better handled from the viewpoint of the injured man had legal 
assistance been retained. The complaints are not, however, general, 
and the part played by attorneys in compensation cases must be left 
for fuller consideration in a later chapter of this study. 

It is not customary for the commission immediately to advise 
the applicant to file a formal claim and make a contested case. It 
rather assumes the position that the parties, if the facts are properly 
determined, will reach an amicable solution. If the case prima facie 
appears to be compensable, the employee is usually advised to take 
up the matter with his employer, or with the latter’s insurer. Per- 
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haps the commission will write a letter to the insurer asking for a 
report on the case and an explanation why compensation has not 
been paid. As a result, extended correspondence and frequent in- 
formal conferences between the commission and the contending 
parties, usually not in the presence of beth adversaries, often ensue. 
The commission is much interested in securing amicable agreements 
and compromises between the contending parties, believing that in 
this manner much time and expense can be saved both for the con- 
testants and for the state. The extent of this activity on the part 
of the commission is indicated by the fact that annually since 1915 
between forty and fifty per cent of all the cases formally presented 
to the commission for decision were either voluntarily abandoned, 
settled after filing of application, or disposed of by stipulation or in 
informal conferences.* 

The insurance companies make no complaint of this peace-making 
activity on the part of the commission. On the contrary some of 
them frequently advise employees, with whom they are unable to 
agree concerning compensation, to communicate with the commis- 
sion and ascertain what position it takes in the matter. It is reported 
that at times the employee is induced to reduce his extreme demands, 
and a compromise is affected acceptable to both parties. That dangers 
lurk in this procedure is apparent. Efforts to arrange compromises 
sometimes are sources of embarrassment. A commissioner or exam- 
iner doubting the validity of a claimant’s story may endeavor to 
arrange a settlement, but is unsuccessful, and the claimant files a 
formal application. A subsequent dismissal of the claim by the com- 
mission then becomes tantamount to advising the man, whom they had 
formerly represented as friend and counselor, that all along they 
had regarded his statements as fabrications of truth. More serious is 
the tendency of the efforts for amicable settlement to result in pro- 
tracted delays. In one case it appeared that an employer had through 
error contracted with two insurers, for which reason both of them 
denied liability. A long correspondence between the parties was in- 
dulged in, and it was not until a year and a half later that the issue 
was finally forced, and one of the two companies compelled to pay 
the compensation that was admittedly due. Doubt may also be ex- 
pressed, as has been done by an attorney much experienced in com- 
pensation work, whether the commission with the dual desire of 
furthering the employee’s interests, and of getting the case settled 
and off of its files, is likely to secure results as favorable to the claim- 





*See Altmeyer, op. cit. supra note 3, 42, for the statistics in this respect. 
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ant, as would be the case if he were represented by outside counsel 
with no such conflicting points of view. If, as will be more fully ex- 
plained in later pages, there were within the commission a depart- 
ment with the sole duty of conferring with and advising claiming em- 
ployees, it is possible that some of the above objections could be 
obviated. 

In its role of adviser and preliminary investigator the commission 
necessarily acquires much information in regard to the case, which 
is preserved in its files, or at least in the minds of the individual 
officer or examiner who participated therein. The commission may 
even prepare the formal application or complaint of the claimant. 
This activity as attorney and counselor for the claimant whose case 
the commission may later be called upon to decide as judge, it might 
seem would meet with the opposition of employers and insurers.° 
Such, however, does not seem to be the fact and what objection there 
is, is founded on theory rather than on any proof of actual abuse. 
The commissioners and examiners pass upon so many cases that they 
become quite impersonal and objective in their reactions to them. 
Moreover, it is a frequent practice when a letter is sent to the claim- 
ant or insurer that a copy thereof be also mailed to the adverse party. 
Again, the cormmission’s record in a given case is open to the parties 
at the time of the hearing, though it is doubtful whether less ex- 
perienced litigants often make the seemingly presumptious request 
that the commissioner or examiner hand over to them for examination 
the contents of the files in the latter’s personal possession. It is sug- 
gested that possible unfairness arising from ex parte correspondence 
and interviews might be obviated by definite and published ruies 
requiring that copies of all such correspondence be submitted to the 
adversaries and positively affirming the right of parties to examine 
the commission’s files. 

The commission, in spite of the above-mentioned activities, does 
but little to see that the cases, when set for hearing, are actually 
ready for presentation. There is but little attempt made to ascertain 
that the parties appreciate the points involved in the case, nor to be 
assured that the witnesses necessary to prove them be present at 
the hearing. The result is that there are many delays due to the 
postponement of hearings, because of the failure of the parties to 
have cases ready for trial. The manager of the claim department of 





*See Henderson, The Federal Trade Commission (1924) 83, and Report of the 
Committee on Minister’s Powers (1932) 76, for criticisms of uniting executive and 
and judicial functions in the same group of individuals. See also, Abrams v. Jones, 
35 Idaho 532, 207 Pac. 724 (1922); State v. St. Louis, 207 Mo. 354, 105 S. W. 
748 (1907). 
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a large Wisconsin insurance company reported that out of seven 
hundred and eleven cases in which his company appeared as an 
insurer during the year 1931, one hundred and eighteen of them 
had to be postponed because of non-appearance of the applicant or 
because he appeared at the hearing and asked for an adjournment. 
Moreover, in the study of twenty-eight cases of unusual delay in 
the fiscal year of 1929-30 it was discovered that fifteen of these were 
due to the failure of the parties at the hearing to have ready sufficient 
testimony to properly prove the case. It must not, however, be sup- 
posed that all the delay is due to the applicants, or to cases in which 
the parties are unrepresented by counsel. The well-known habit of 
some attorneys of continually seeking continuances in the courts 
of law is probably carried over to an even greater extent in the less 
weighty Industrial Commission cases. 

In ordinary judicial procedure the duty of the court and of its 
clerical staff is, of course, merely to receive the filed papers and to 
set a time at which the case may be heard. The preliminary work 
on the case is left to the parties and their attorneys. The Industrial 
Commission, however, owes, not only the judicial duty of deciding 
the matter presented, but also the executive duty of seeing that the 
compensation provided by law is secured to the injured employee, 
and that as promptly as circumstances will permit. This is particu- 
larly true in that large number of cases where the employee is not 
represented by legal counsel and without technical assistance simply 
leaves his case to the commission for disposal. In a court of law 
the failure of parties to have their case ready for hearing or to have 
sufficient testimony to carry the burden of proof will lead to discipline 
either by way of removal of the case from the calendar or by dis- 
missal of the action, but such sanctions are not open to the com- 
mission, which, because of its relation to the claiming employees can 
not take drastic action of that nature. 

Faulty preparation of cases occasions, besides delays, the even 
more serious danger of deciding cases on illegal or insufficient testi- 
mony. If a matter has been set for hearing in a locality to which 
in the normal course of events the examiner will not return for 
several months, and if the parties are present with witnesses from 
considerable distances, there is naturally a tendency to receive con- 
siderably less than the best in proof of the claims made by the pros- 
pective parties. Much of this could be obviated were only fairly 
proper attention paid to preparing the matter for hearing. In one 
case studied the claimant, a worker in the beet sugar fields, re- 
ceived an injury. The respondent sugar company, which was not 
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represented by attorney, offered the defence that under the peculiar 
contract under which its workers were engaged, they were not em- 
ployees of the company, but of the different land owners, on whose 
farms they worked. The attempt to prove this was, however, 
seriously hindered by the fact that it had not brought to the hear- 
ing the contract signed by the claimant, and could only prove the 
contents by parol. It is undoubtedly such situations as this that 
lead to the large amount of incompetent evidence introduced in 
compensation hearings. This, of itself, may not be objectionable 
but if the case should happen to be appealed to the circuit court, 
reversals may be occasioned by the lack of competent evidence to 
sustain the findings. Moreover, and of greater concern is the en- 
gendering of the careless habit of making decisions when the full 
rights of the parties have not been sufficiently presented. 

From several points of view it would seem desirable for the 
commission seriously to consider imposing upon a member or mem- 
bers of its staff the exclusive duties of assisting in the preparation 
of cases those claimants who are not represented by counsel, and of 
ascertaining before cases are called for hearing that the parties under- 
stand what will be necessary legally to present their respective claims 
and defences. This could be done without going to the extreme 
adopted in Minnesota® of providing counsel to appear in behalf of 
the parties at the hearing itself. By such a device the union in the 
same person of judicial and partisan duties, which strains the judicial 
temper, and blunts the edge of the advocate’s zeal, may to some 
extent be obviated. Moreover, and of more practical significance, it 
is believed that this simple divsion of functions might prevent many 
of the delays and many of the insufficiently substantiated decisions 
now inevitably occurring. 


E. THe APPLICATION AND ANSWER 


The Wisconsin statutes provide for instituting proceedings be- 
fore the commission by the filing of “an application in writing stating 
the general nature” of the claim. The commission may however, 
if it “shall have reason to believe that the payment of compensation 
has not been made,” itself institute proceedings by serving a notice 
containing a “statement of the matter to be considered.” In either 
case service upon the parties is made by mailed copy.1 The com- 





*See Wilford, The Administration of Workmen’s Compensation in Minnesota 
(1930) p. 20. 
*See Wis. Stat. (1931) $102.17 (1), (2). 
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mission’s rules of practice further provide for filing and serving an 
answer within ten days after the service of the application.” 

It is the well-known function of pleadings in trials at the common 
law to determine the relevant issues in the cause at hand, and conserve 
time and guard the interests of the parties by confining the trial to 
the issues thus presented. In administrative proceedings of the char- 
acter under discussion, the same considerations are just as cogent. 
No one could desire however that the technicalities of common law 
or code pleading should be introduced into compensation hearings. 
Not only are the parties unlearned in law but often times lack the 
general education to enable them to express in writing a clear and 
coherent statement of their claims. In such a situation there seems 
to be no doubt but that prepared forms indicating by suitably desig- 
nated blanks the commoner matters needing proof are of great 
assistance in enabling the parties to place before the commission 
their respective claims and defences. Such forms, though not re- 
quired, have been prepared by the commission and are, pursuant to 
the statute,? furnished to the contending parties without charge. 


The application form consists of thirteen blanks designed for 
the statement of such matters as the names of the parties, the time 
and nature of the accident, the character of the injury, the name of 
the attending physician, and the amount of medical expenses in- 
curred. A separate blank is provided for death cases, and another 
for such miscellaneous information as the applicant may care to 
furnish. The answer is arranged to permit of categorical admis- 
sions and denials of the supposed essential elements of the appli- 
can’t claim. Again a space is left for such “other material facts as 
will clarify” the respondent’s position. Neither application nor 
answer requires verification, and it is worthy of note that neither 
contain any instruction for the guidance of the person who is to fill 
them out. 


A study of the files of the commission indicates that their pre- 
pared forms of applications and answers are used in about three 
quarters of the cases. In a substantial portion the parties draw up 
their own papers, and in some there are no applications and answers 
at all, due to the issue being clearly understood and defined by the 
parties before the case is set for hearing. The applicants generally 
fill in all the blanks of the form and from a reading thereof the na- 
ture of the claim is readily disclosed. In the answer the respondent 





* Rules of Practice of Industrial Commission of Wisconsin (1931), Rule 5. 
* Wis. Stat. (1931) §102.33. See infra where copies of these forms are set forth. 
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customarily makes the admissions or denials called for by the form. 
The natural tendency, however, is to seek protection by making 
broad denials instead of admissions. In about fifteen per cent of 
the answers studied all of items mentioned in the form were denied. 
In about forty per cent it was denied that the parties were subject 
to the compensation act, and in about sixty per cent that the relation 
of employer and employee existed between the applicant and respond- 
ent. A study of the hearings in these cases indicates that about one- 
half of these denials were not seriously relied upon by the respective 
respondents. It should be noted that but little attention is paid to 
the answer of the employer. The insurer is the real party in interest 
since it must stand the financial burden of an award. The result is 
that when answers by the employer are filed they are often extremely 
inconsistent with the answers of the insurer. In fact, in two separate 
cases it was found that the employer’s answer admitted every single 
one of the specified items while that of the insurer denied them. 

The application and answer can hardly be considered equivalent 
to pleadings in a court of law. The commission is exceedingly liberal 
in permitting amendments. Thus in two cases discovered, where the 
application misnamed the employer respondent, coral amendment of 
the application was permitted at the hearing. There is moreover no 
attempt to confine the parties at the hearing to the allegations and 
denials of the filed papers, though if testimony clearly not to be ex- 
pected from the application or answer were introduced a continuance 
would undoubtedly be granted. Even the role of the “pleadings” in 
advising the examiner of the issues likely to be presented at the hear- 
ing is not as important as it might be, since quite often he has by 
previous examination of the files in the case discovered the matters 
in which the parties disagree. 

While the application and answer undoubtedly are of considerable 
service in showing the nature of the employee’s claim, and the 
matters therein which the respondent admits, they seem quite inade- 
quate as instruments for ascertaining the vital issues upon which the 
decision of the case must turn. The form of the application has been 
substantially unchanged since 1917, and that of the answer since 
1923. The former is absolutely inapplicable to industrial diseases, 
which were included in the Compensation Act after the form of the 
application was devised. The third paragraph is quite insufficient 
as a guide to the statement of facts necessary in determining whether 
the injury occurred in the course of the employment, and arose out 
of conditions incidental thereto. A comparison of this pargaraph 
with questions twenty-two to twenty-seven of the “Employers’ First 
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Report of Injury or Disease’’* is quite unfavorable to the former. The 
answer is even more defective. Its admissions and denials do not 
articulate with the application. Also there is no space provided, ex- 
cept in the last few lines of the sheet, for a denial that the accident 
was due to the conditions of the employment, nor for that other very 
common defence that the claimant’s disability is not a result of the 
accidental injury he claims to have suffered. Neither is place provided 
for raising the issue of dependency in death cases. 

It is suggested that new forms of applications and answers should 
be devised. The work should of course be done by those within the 
commission who are fully conversant with the hearing of cases and 
with the issue customarily arising therein. That there is a danger in 
a lengthy and complicated document likely to confuse the parties is 
admitted, but it is believed that a more careful indication of the vital 
issues in a compensation claim would be much more apt to aid than 
to hinder. It is probable that separate forms should be used for acci- 
dental injuries and industrial diseases. It is suggested, merely for 
example, that in the former case, the applicant should state first the 
general nature of his duties, whether machine worker, clerk, or 
laborer on the highway. Then information should be furnished as 
to what he was doing when the accident occurred, operating his 
machine, waiting for the arrival of material to be fabricated and the 
like. Then he might be directed to state the cause and manner of 
the accident, for example breakage of the machine, or the act of a 
fellow employee. The extent of the disability and its dependency 
upon the accident would doubtless be more easily indicated by a more 
detailed statement of the nature of the original and immediate in- 
jury, and of the resulting infirmities, if any, claimed to have re- 
sulted therefrom. Again, a comparison with the “Employer’s First 
Report of Injury” will be helpful. 

The answer could well be made more responsive to the allega- 
tions of the application than at present. It is believed moreover in 
the case of denials that the answer would be much more effective in 
disclosing the real issue between the parties, if the respondent were 
required to disclose the particular ground on which he bases his 
defence. Under the present form a simple denial by the respondent 
that the employer-employee relation existed between the parties is 
of little value to the commission in determining the real issue be- 
tween the parties. If the respondent were required to state the 
reason for his denial, for example that the injured person was an 





“See copy appended for reference. 
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independent contractor, or the employee of a third person, the com- 
mission and the adversary would be at once apprised of the issues in 
the case and better able to prepare for it and to expedite its hearing. 
Again a simple denial that at the time of the injury the employee 
was performing service growing out of or incidental to his employ- 
ment may be any one of a thousand distinct defences. It certainly 
would assist in framing the issues if the employer or insurer would 
state for example whether his defence were based on a violation 
of safety rules, or a departure from the course of employment to 
engage in purely personal activities. 

Administrative procedure makes its claims for recognition largely 
on the ability to handle a large volume of business with certainty 
and dispatch. The absence of trained legal counsel in a large number 
of cases, and the obligation that the commission has assumed of se- 
curing to the employees their just claims under the statute, make it 
important that the instrumentalities by which the commission is 
advised beforehand of the facts and issues in the case be made as 
effective as possible to secure clean cut and comprehensive statements 
of the views of the contending parties. 


STATE OF WISCONSIN 
Industrial Commission of Wisconsin 


APPLICATION FOR ADJUSTMENT OF CLAIM 
Workmen’s Compensation Act 


poe + senihhoclinadichsncheaaddeahdadiheideminlandlideiaedthesniasinsenihenis SE 
vs. 


nhinhebsdieisdabhadsabinbenkitbanseseedthbednibbatethaebolntsedbecipbaaebbeiital Employer. 
endnonded dihebdbedessadiaasistentiasaditsedihediaesiatatapaethdisenewieein Insurance Carrier 


(Name will be furnished by the Industrial Commission on sequaat) 
The petition of the applicant respectfully shows: 


© SA Ge INS hc ccccacescncccnaddcacnsnctntesennssscccsccccacepstcsecenssnsscoeecstese 
D DBR GE TRIGA ccccccccccesccscccecececscscdcescscdsccasscccccosessscctacesssesoseccse 
R AMeclhemt ecewsred SE ccccccccccccccccccccccccces GR ERO. .ccccccce GP Divstticndescccoesss 
(City or Town) 

19...., and was caused as follows: ........ccccccccsccccccccccccccccccccesecescccsenesecssess 
4 Nature of injury ......ccccccccccccccccccvcccvccccccscccccsccceccccceeeceeccsceceeceesseeoncs 
5. Injured was earning when injured $....... per day; $....... per week; $....... per year 
6. Injured was .........++- years of age when injured. 
7. Disability for which compensation is claimed ........ccccccccccccsccccccscccccccccccosccecs 


(State how long disabled and whether there is any permanent disability. If the injury 


Sumebee Gk Gee GR Te Gite GE GHD vn dccccccectaccccesccccccscccsccsdccescesssccccce 
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8. Notice of injury was given employer OM .........sseeeseeeceees in the following manner 
% Breda Wi GRR BRIE icc ccccindecsndccccsdcsccccncecsessicknectensaissanieeetssannes 
(Name) (Address) 
10. Expense injured incurred for doctor, $.......... For hospital and medicines, $........... 
Th. Gammon: GORE BURR, § Biccckcciccisccccsicnsesecnncscsotiseanseanesnssndebiaunasinds 
BR Mane OF GamenOe oasccdcncenegsceccccescccsscsenssssnsecssionscass Relation of deceased to 
(If claim is made for death benefit) 
GEE: .cctccccscesacensasanonseess Applicant was d dent upon d at date of 
a Applicant lived with deceased at the time of = jaabeeagienns 
(Yes or No) (Yes or No) 
BR. Cher mnmteried Feet occ ccscicccccccccccssc0ccccs0csccs00sesees ences ncccsesessesdsebssssobenes 


Wherefore the applicant prays that the respondent be required to answer the charges 
herein and that an order or award be made by the Industrial Commission granting such 
relief as the applicant may be entitled to in the premises. 


Note: Either party to the dispute may apply to the commission for an adjustment of 
any matter in dispute. 

The original application and two copies for the respondent must be mailed to the 
Industrial Commission, Madison, Wis. 


COMMISSIONERS 


FRED M. WILCOX, Chairman 

RG KNUTSON. INDUSTRIAL COMMISSION OF WISCONSIN 
pea STATE CAPITOL, MADISON 

A. J. ALTMEYER, Secretary 


Gentlemen: 

We are enclosing herein copy of an application for adjustment of claim which has been 
filed in this office. Under the rules of practice of the commission you will be given ten days 
within which to admit service and make your answer to the application. One copy shou!d 
be mailed to us and one copy to the applicant. Unless you deny liability you should pro- 
ceed to pay cx tion i tely, in accordance with the provisions of the law, "ed 
not require the applicant, as well as yourself, to incur the expense incidental to a hearing 

iore the commission. 





Yours very truly, 
INDUSTRIAL COMMISSION. 


ADMISSION OF SERVICE 


and 
ANSWER TO APPLICATION 
State of Wisconsin File No. E 
hesseckgenspisnabeibanio Mabiascihabaaiae ahbemetanl Applicant 
vs. 
0cdttecdbiabbabnebanseitibuabisiieshineeseseadenaal Respondent 


The respondent above named, for answer to the application herein, respectfully states: 

1. It is (admitted, denied) that applicant sustained an injury on or about the date set 
forth in the application. 

2. It is (admitted, denied) that hoth the employer and employe were subject to the 
Workmen’s Compensation Act at the time of the alleged injury. 

3. It is (admitted, denied) that the relationship of employer and employe existed at the 
time of the injury. 

4. It is (admitted, denied) that at the time of the alleged injury the employe was per- 
forming service growing out of an incidental to his employment. 

5. It is (admitted, denied) that notice of injury was given employer as specified in 
application. 

6. It is (admitted, denied) that applicant was temporarily disabled for the period stated 
Be IID aah cteindinndiccesesasdesdnescecuiaaaaaibedio $066400056n96enesssehsnesasones 


Cee eereeeeeeeeseeses POPC O ERE H HERDER E HEHEHE EEE ESET EEE EE ES EEEE EEE SHEE E EE EEEE HEHE EEE EEEEEES 
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7. It is (admitted, dendied) that applicant is permanently disabled to the extent for the 
period stated in application ...........sceceeeeeeeceeensereceeeeeeeseneaeseaueesessasceeaenes 
8 It is (admitted, denied) that the rate of wages as set forth in application is correct 


eee ee eee RARER eee REET EEE EEE EEE EE EH ESEEEESEEEEE HEE EEEEEEEEES 


rrr rrr errr rrr rrr rr rrr rr rrr rr rrr rrr rrr rier reer 
rr rrr rrr rr rr rr rrr rrr rr rere rr rrrrr rrr rere eee eee 
PPererrrrrrrrecerererrOSCUTOCOeeerrrrrrrrrr rrr ere) 

TEEPE TOSTOOOCOCS eee 


GREE ccc ccdsaccccocccvccavensscsscccscccscosccceseseseee 


(Use other side if necessary) 
INDUSTRIAL COMMISSION 
Form A-12 


ees TE. sdincccniesecicauresses Mocidemt Ma. .cccccccccccsese 
(Do not fill in) (Do not fill in) 


EMPLOYER'S FIRST REPORT OF INJURY OR DISEASE 


This report must be made by employer himself directly to Industrial Commission on 
the fourth day after employe leaves work if disability still continues. In death cases 
report must be made within twenty-four hours. 


(1) Date of report .............. GD Te Ge GF ccvcieseccesecs GD TRI, cdc xcsccscsee 
Sp A Se OP TE Te ivi ce cdkaiadscinionscecdbsiescsescs i M 
(Month, day, year) 
Sy ee Ge ED Kwiskaddtiadescctebidcdncientseriandesin 
(Month, day, year) 
EE ee eR a er a ae aT Te Tn 
(Individual or firm name) 
ee MI ineiedin ha aiken tb el adele ad Se ensn en eddns dsb ecinhnseaddcdntcaeeddccecsssece 
(Street No.) (City or town) 
ey I CI iii in ctininnetiintitistiiteicaseanesinbedidabatinasdecanee 


, (Goods produced, work done or kind of trade or transportation) 
(10) Name of compensation insurance carried (if “self-insurer’” by commission’s order, 


ae Mtn inintinnnqehdbbniagpebtdasdedsenbtnmninvadsstadsdeebeteiichaasendocstccabode 

(11) Where did injury or disease occur (if not at office address) ..........cceccccccecceeceees 

(Street. No.) (City ro town) 

IP IIIIO uve sauces denatiadainbdedniebdedeedoennaiaiiedenesud  icedsnsceneneens 

(Name) 

(14) Address of employe ....... nha eh hebabeenehiddsedeaehsecedmenbbebiinedesines 
(Street. No.) (City or town) 

(15) Age ......csccceeeee seseee _ (16) Permit on file: (if injured was minor under 17).........- 

(Give date of birth, if injured is under 18) (Yes or No) 

(17) In what department or branch employed................ (18) Occupation............++0+ 

(Kind of work done) 

(19) Length of experience with this employer ...........cccccccccccsceccccccccccecececcecccees 

(20) Actual wages earned by the employe at the time of injury: Per hour §....cccccccces n 


per Gay $..cccccces » (including bonuses, etc), per week $.......... » per month .....c.006 
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(21) yy weekly earnings during the year preceding injury $.........ssesceecseeeeeeeees 
Cause FY 

(22) Machine, tool, or other thing involved .......csccseccsecccccesscccccccesccsssccsssesseens 
(23) If machine, indicate exact part and state whether it was guarded .........+.ssseeeee+s 
(24) What was injured employe doing at time of injury? ........scceeescecceceeeeececeeeees 
(25) What was the immediate cause of the injury? ........sscscsessececceceececcesscsessasens 
(26) What other conditions helped to cause accident or disease? ........ssesesesseseeeeeees 

) 
(28) Describe kind of injury (such as cut, bruise, burn, amputation, fracture of bone, etc.) 
(29) Describe exact part of body affected (such as right upper arm, end joint of index 
finger, med, GC.) cccccccsccccccccccccccccccsccccsscccssccosccscccsconcoccooccsossscnsoesce 
EP TPPITTPTTETTITTTT TTI errrerrrerere etree ere errr rere 
(30) Did the injury become infected ........ (31) Probable length of time employe will be 
See BG WORD ci ccccccccccppeccccscesneccsrcscecssecdensncedeasncsneonbegesavesestenass 
GOR. Aademlin. Phpetedam. cccccccccccsesscsccancccccscoscccccssess $0600660nseecenecceenseseseeses 

(Name) (Address) 

(33) If employe was killed, give the following information as to his dependents, using other 








eeeee 


GERe GE GR, TE GOIN 6c. oicsccadaniiddcsiccadensiosovisianreumbaaadanabadanias 
(Name) (Relationship) 


COPA OOOH OEE HEHE HEHE EEO EE ESET EEE SEES E EE EEEEEEEEEEEESEEEEO OSES SESE SEES EEEEEEE EEE SEES EEEESS 


(Address) 
(To be concluded in the June issue) 
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BANKS AND BANKING—PREFERRED CLAIMS ON COLLECTIONS 
AFTER INSOLVENCY—APPLICABILITY OF UNIFORM BANK COLLECTION 
Cope to NationaL Banxs.—The United States Supreme Court 
has recently given its support to the doctrine requiring traceability and 
augmentation as prerequisites to the establishment of a trust upon the 
assets of a failed collecting bank and has declared that in this matter 
of a claim by the depositor for collection against the collecting bank 
which has become insolvent, the preference granted by the provisions 
of the Uniform Bank Collection Code does not apply to national 
banks. 


In Old Company's Lehigh, Inc. v. Meeker,’ the plaintiff de- 
posited for collection with the A-bank a note payable at the B-bank, 
a national bank; the note was forwarded through a series of banks to 
the B-bank where the maker of the note had a deposit account. The 
maker drew a check on this account, which it delivered to the B-bank 
in exchange for the note. On the next business day the B-bank was 
closed by the Comptroller of the Currency without remitting or 
accounting for the proceeds of collection. The Supreme Court denied 
the trust which plaintiff claimed to be impressed upon the assets in 
the hands of the receiver on the ground that there was no creation 
of a special deposit or augmentation of the bank’s assets. The Court 
also denied the preference to which plaintiff claimed it was entitled 
by virtue of the Bank Collection Code adopted in New York in 
1929,? on the ground that as applied to a national bank the preference 
is unlawful. 


In Jennings v. U. S. Fidelity & Guaranty Co.,® the plaintiff in- 
dorsed and deposited a check for collection with the A-bank which 
transmitted it for collection to the B-bank, a national bank. The 
collecting bank and the drawee bank were members of the same clear- 
ing house; the outcome of the transaction in which this check was 
cleared was a debit to the collecting bank which it paid, at the same 
time forwarding to the A-bank a draft to cover this check and other 





*55 Sup. Ct. 392 (US. 1935). 

*N.Y. Laws 1929, c. 589, 81; N.Y. N.LL. (1934) §350-1(3): “Where an 
agent collecting bank other than the drawee or payor shall fail or be closed for 
business as above, after having received in any form the proceeds of an item or 
items entrusted to it for collection, but without such item or items having been 
paid or remitted for by it either in money or by an unconditional credit given on 
its books or on the books of any other bank which has been requested or accepted 
so as to constitute such failed collecting or other bank debtor therefore, the 
assets of such agent collecting bank which has failed or been closed for business 
as above shall be impressed with a trust in favor of the owner or owners of 
such item or items for the amount of such proceeds and such owner or owners 
shall be entitled to a preferred claim upon such assets, irrespective of whether 
the fund representing such item or items can be traced and identified as part of 
such assets or has been intermingled with or converted into other assets of such 
failed bank.” See Wis. Stat. (1933) §220.15 (13) (c) for same provision. 
*55 Sup. Ct. 394 (U.S. 1935). 
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items. Before the draft could be honored, the collecting bank was 
closed by the Comptroller of the Currency. The plaintiff brought an 
action against the collecting bank and its receiver to impress a trust 
on the assets of the bank to the extent of the proceeds of collection. 
The Supreme Court refused to grant the preference. The Court 
declared that the method of collection employed was permissible 
under the Bank Collection Code,* but that there could be no trust in 
favor of the plaintiff because there was no res to which a trust might 
attach, that “what was done by the collecting bank through a settle- 
ment in the clearing house has not increased the assets available for 
distribution in the hands of the receiver.” In this case also the Court 
denied the preference to which plaintiff claimed it was entitled under 
the Bank Collection Code,® saying that the preference therein granted 
as applied to national banks is plainly inconsistent with the system 
of equal distribution established by the federal law, the pertinent 
words of which are: “. . . the comptroller shall make a ratable divi- 
dend of the money so paid over to him by such receiver on all such 
claims as may have been proved to his satisfaction or adjudicated in 
a court of competent jurisdiction . . .’””* 


The Supreme Court has thus applied the doctrine requiring 
tracing of the fund into and augmentation of the assets of the bank 
in order to establish a trust giving rise to a preference on insolv- 
ency.’ In view of the often disregarded fact that the controversy 
in these cases is in reality between the creditors of the bank rather 
than between a particular creditor and the bank, this principle, making 
the creditor’s preference dependent on the increase in the assets of 
the bank which may be attributed to the property of the creditor, ap- 
pears to be sanctioned by considerations of justice and fair dealing. 
Although as a matter of principle the requirement of tracing and 
augmentation seems preferable to the granting of a preference 
“irrespective of whether the fund representing such item or items 
can be traced and identified as part of such assets or has been inter- 
mingled with or converted into other assets of such failed bank,” 
as stated in the Bank Collection Code, yet since the latter principle 
has been enacted into law, it must be applied by the courts in the 
manner calculated to further the declared legislative policy. Since 





‘Ind. Stat. Ann. (Burns, 1933) §18-2509: “Where ordinary care is exercised, 
any agent collecting bank may receive in payment of an item without becoming 
responsible as debtor therefor, whether presented by mail, through the clearing 
house or over the counter of the drawee or payor, in lieu of money, . . . (c) such 
method of settlement as may be customary in a local clearing house or between 
clearing banks or otherwise .. . ” See Wis. Stat. (1933) §220.15 (9) for same 
provision. 

‘Ind. Stat. Ann. (Burns, 1933) §18-2513(3) (text of statute same as that of 
New York, supra note 2). 

*13 Stat. 114 (1864), 12 U.S.C.A. §194 (1927). 

* American Can Co. v. Williams, 178 Fed. 420 (C.C.A. 2nd, 1910); Titlow 
et al. v. McCormick, 236 Fed 209 (C.C.A. 9th, 1916); Nyssa-Arcadia Drainage 
Dist. v. First Nat. Bank of Vale, 3 F. (2d) 648 (D.Ore. 1925); see Scott, Cases 
a Trusts (2d ed. 1931) 515, n. 1; (1933) 82 A.L.R. 46-288; (1934) 9 Wis. L. 

ev. 191. 
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the Bank Collection Code was drawn, and has been adopted by some 
eighteen states, with a view to rendering uniform throughout the 
United States the law on banking problems, it would seem that the 
United States Supreme Court should consider that aim in adjudicat- 
ing the application of the Code. 

In the light of previous decisions the Court has apparently erred 
in refusing to apply the Bank Collection Code to national banks in 
this matter of preferred claims after insolvency. The Court has said, 
in speaking of the national banks: 


They are subject to the laws of the state, and are governed in their daily 
course of business far more by the laws of the state than of the nation. All 
their contracts are governed and construed by state laws. Their acquisition 
and transfer of property, their right to collect their debts, and their liability 
to be sued for debts, are all based on state law. It is only when the state 
law incapacitates the banks from discharging their duties to the government 
that it becomes unconstitutional.’ 


Again it has declared that “the purpose and object of Congress in 
enacting the national bank law was to leave such banks, as to their 
contracts in general, under the operation of the state law,” and that 
the interference of state law is bad only where it “frustrates the 
lawful purpose of Congress or impairs the efficiency of the banks to 
discharge the duties imposed on them by the law of the United 
States.”® As was decided by a federal district court in North Caro- 
lina,” a state statute creating a lien on the assets of a collecting 
bank in favor of the depositor of a collection item does not frustrate 
the object for which national banks were created or conflict with 
the federal statute regarding the distribution of the assets of in- 
solvent national banks. The statute provides that the comptroller 
“shall make a ratable dividend . . . on all such claims as may have 
been proved to his satisfaction or adjudicated in a court of com- 
petent jurisdiction.” As the Supreme Court has said in Scott v. 
Armstrong," “the provisions of the act are not directed against 
all liens, securities, pledges, or equities, whereby one creditor may 
obtain a greater payment than another . . .” The statute says nothing 
about classification of claims, but merely that there shall be a “ra- 
table dividend.” Is it not, then, consistent with the rule that the 
“dealings and contracts of national banks are governed by general 
state laws except where they expressly conflict with the laws of 
the United States, or frustrate the purpose for which the national 
banks were created or impair their efficiency”!” that the state law 
should control in the matter of claims against the insolvent collecting 
bank by the depositor of the collection item, since this state law will 
not adversely affect the purpose or efficiency of such banks? 


* National Bank v. Commonwealth, 76 U.S. 353, 362, 19 L. ed. 701 (1869). 

*McClellan v. Chipman, 164 U.S. 347, 359, 17 Sup. Ct. 85 (1896); First 
Nat. Bank v. Missouri, 263 U.S. 640, 656, 44 Sup. Ct. 213 (1923). 

* Royal Mfg. Co. v. Spradlin 6 F. Supp. 98 (M.D. N.C. 1934). 

™146 US. 499, 510, 13 Sup. Ct. 148, 151 (1892). 

“Supra note 7 at 100; Lewis v. Fidelity & Deposit Co., 292 U.S. 559, 
54 Sup Ct. 848, 851 (1934). 
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The express policy of the federal government is in favor of 
equality between national and state banks. This is evidenced by the 
statutory enactments of the federal government conferring on the 
national banks powers similar to those enjoyed by banks created 
under the various state laws. In section 30 of the National Bank 
Act'® it is provided, “that every association may take . . . on any 
loan .. . interest at the rate allowed by the laws of the state or terri- 
tory where the bank is located, and no more, except that where by 
the laws of any state a different rate is limited for banks of issue 
organized under state laws, the rate so limited shall be allowed for 
associations organized in any such state under this act.” Again, in 
section 41'* “that the tax so imposed under the laws of any state 
upon the shares of any of the associations authorized by this act shall 
not exceed the rate imposed on the shares in any of the banks 
organized under authority of the state where such association is 
located.” Congress has reiterated this position in a more recent 
enactment conferring on national banks the power to establish branch 
banks “if such establishment and operation are at the time permitted 
to state banks by the law of the state in question.”1° The Supreme 
Court, in referring to the act of Congress’ authorizing national banks 
to give the same security for deposits of public funds as authorized 
by state law for other banks, said, “For the main purpose of the 1930 
act was to equalize the position of national and state banks; and 
without such power |i.e., power to secure state deposits] national 
banks would not in Georgia be upon an equality with state banks 
in competing for deposits. The policy of equalization was adopted in 
the National Bank Act of 1864. . .”!" 

In view of this strong congressional policy in favor of equaliza- 
tion, it would seem that the Supreme Court in the instant case, to 
be consistent, should have held that the preference granted by the 
Bank Collection Code does apply to national banks. Under the rule 
here criticized the national banks will be at a competitive disadvantage 
in securing deposits of items for collection; such fee services will 
naturally gravitate to state banks where under the Bank Collection 
Code the depositor will be granted a preferred claim for collected 
items in the event of the bank’s insolvency. 

RayMonp I, GERALDSON 


EMINENT DOMAIN-—PROBLEM OF VALUING STREET RAILROAD’S 
Ricut To IMPAIR ABUTTING OWNERS’ EASEMENTs OF ACCEss, AIR 
AND LIGHT IN CONDEMNATION PROCEEDINGS.—With the decreasing 
public need for street railways, as well as elevated lines in some of 





* Act of June 3, 1864, c. 106, 13 Stat. 99, 108. 

* Supra note 13 at 112. 

* Act of Feb. 25, 1929, c. 191, §7(c), 44 Stat. 1228. See also 40 Stat. 967, 968 
(1918), 12 US.C.A. §248K (1927) (power to act as fiduciary); 39 Stat. 754 
(1916, 12 U.S.C.A. §371 (1927) (power to take mortgages to secure loans). 

** 46 Stat. 809 (1930), 12 U.S.C.A. §90 (1934). 
* Lewis v. Fidelity & Deposit Co., 292 U.S. 559, 54 Sup. Ct. 848, 850 (1934). 
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the larger cities, and resultant condemnation proceedings by muni- 
cipalities, there have been raised many problems regarding the 
amount of compensation to which the railway companies are entitled. 
Difficulties are found in cases where intangible rights are involved 
and where the railway desires to continue service on its lines or parts 
of them, even though operation of those particular lines or branches 
may be unprofitable. 

All of these matters were dealt with in Jn re Elevated Railroad 
Structures,! in which compensation to the railway company was con- 
sidered when the Forty-second Street spur line of the elevated rail- 
road was condemned by the city of New York. In 1875 the state 
and city granted to the company franchises in perpetuity for the 
operation of the spur line.*? A short time after the line was con- 
structed the railway was required to compensate the owners of land 
abutting upon the way used by the spur for impairment of the ease- 
ments of light, air, and access.* The railway then acquired these 
rights by several methods: through direct voluntary negotiation 
with abutting owners; pursuant to judgments for money damages 
in lieu of injunctions; by condemnation; and by prescription.* The 
rights thus acquired were subject to taxation as tangible property." 
In 1917 the state legislature gave to the railway the right to abandon 





*265 N. Y. 170, 19Z N. E. 188 (1934). The history of the case is given in: 
126 N.Y. Misc. 879, 216 N.Y. Supp. 2 (Sup. Ct. 1926) (O’Malley, J. points out 
the importance of this case in distinguishing between the railway’s interest in 
private easements and public easements in the street); 229 N.Y. App. Div. 617, 
243 N.Y S. 665 (1930); 141 N.Y. Misc. 565, 253 N.Y. Supp. 743 (Sup. Ct 1931); 
143 N.Y. Misc. 129, 257 N.Y. Supp. 37 (Sup. Ct. 1932); 238 App. Div. 832, 
262 N.Y. Supp. 973 (1933) (memo). 

Eprror’s Note: Since this comment was written, the decision in the principal 
case has been affirmed on certiorari by the U.S. Supreme Court, in Roberts v. City 
of New York, U.S.L. Week (April 30, 1935) 5. 

* Rapid Transit Act, New York Laws 1875, c. 606. This franchise vested the 
railway with an interest in the street in perpetuity for purposes of operating un 
elevated railroad. 

* Muhlker v. N. Y. & Harlem R. R. Co., 197 U.S. 544, 25 Sup. Ct. 522 (1904) ; 
Birrell v. N. Y. & Harlem R. R. Co., 198 U. S. 390, 25 Sup. Ct. 667 (1904); 
Story v. Metropolitan Elev. Ry. Co., 90 N. Y. 122, 43 Am. Rep. 146 (1882) 
(The court here appears to consider these rights a property interest); Lahr v. 
Metropolitan Elev. R. R. Co., 104 N. Y. 268, 10 N. E. 528 (1887); Kane v. N. Y. 
Elev. Ry. Co., 125 N. Y. 164, 26 N. E. 278 (1891); see American Bank Note Co. 
v. N. Y. Elev. R. R. Co., 129 N. ¥. 252, 271, 29 N. E. 302 (1891); White v. 
Manhattan Ry. Co., 139 N. Y. 19, 29, 34 N. E. 887 (1893); Sanders v. State, 
182 N. Y. 400, 405, 75 N. E. 234 (1905); People ex rel. Manhattan Ry. Co. v. 
Woodbury, 203 N. Y. 231, 235, 96 N. E. 420 (1911); cf. Transportation Co. v. 
Chicago, 99 U. S. 635 (1878) ; Walish v. City of Milwaukee, 95 Wis. 16, 69 N. W. 
818 (1897). 

“In re Elevated Railroad Structures, 126 N. Y. Misc. 879, 216 N. Y. Supp. 2, 
28. The total length of the street along which these rights were acquired was 
about 1600 feet, as follows: by voluntary negotiation with abutting owners, 480 
feet; pursuant to judgments in lieu of injunction, 700 feet; by condemnation, 
about 20 feet; by prescription, 400 feet. 

* People ex rel. Manhattan Ry Co. v. Barker, 165 N. Y. 305, 59 N. E. 151 
(1901); See People ex rel. Manhattan Ry. Co. v. Woodbury, 203 N. V. 231, 
235, 96 N. E. 420 (1911). 
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and remove the Forty-second Street spur if it so desired ;* but upon 
the company’s opposition to removal of the spur line, the legislature 
two years later passed a mandatory statute for condemnation.’ Upon 
findings by the Public Service Commission that the spur was no 
longer necessary or convenient for public service, and that it con- 
stituted an impediment and obstruction to the public use of the 
street, condemnation proceedings were commenced. During the course 
of the action it was shown that the spur was being operated at a 
loss to the railway company,*® though the railway system as a whole 
was on a profitable basis. It was also brought out that during the 
fifty years that this spur was in operation there was a very great 
increment in the value of the abutting land. The railway considered 
itself entitled to the amount that it would have been required to pay 
for its easement rights at the time of condemnation.® Held: The 
railway may receive as compensation for the rights to impair light, 
air and access of abutting property the amount that it originally paid 
for these rights, on the basis of the value judicially determined at 
the time of acquisition by the company; but because the spur was 
unprofitable the railway company can get no compensation for de- 
privation of its franchise, and the physical structure of the elevated 
spur line had only nuisance or junk value. 

The amount of compensation that the company should receive 
for giving up its rights to impair the easements of light, air and access 
of abutting property owners gave the court the greatest concern, in 
view of the fact that their surrender greatly enhanced the value of 
the abutting property. This discussion is limited to that phase of 
the decision. On this problem there appear to be three possible views, 
each of them having some plausibility :-— 





*N. Y. Laws 1917, c. 788. 

™N. Y. Laws 1919, c. 611. This mandatory statute superseded the permissive 
remedy given by the Act of 1917, and provided that the Public Service Commission 
determine whether the 42nd Street spur was necessary and convenient for public 
service, or, if necessary and convenient, whether it constituted an obstruction 
and impediment to the public use of the street, with provisions for conducting 
proceedings for condemnation. N. Y. Laws 1923, c. 635 provided that the city 
could assess all or any part of the cost, expense and compensation upon the 
property benefitted by the condemnation. 

*See In re Elevated Railroad Structures, 126 N. Y. Misc. 879, 216 N. Y. 
Supp. 2, 17. Figures were presented showing the amount of net income and 
net loss over a period of years, the decline being attributed largely to the open- 
ing of a new subway line near-by. It was also shown that there had been some 
increase in the traffic on the 42nd Street spur of the elevated line since the sub- 
way had first opened, the alleged reason for this increase being the overflow 
traffic from the subway riding on the elevated. It was suggested by the railway 
that as this overflow from the subway increased, the spur line would carry more 
passengers, and so, would be placed on a profitable basis. 

* The original cost of the rights to the railway was something over $200,000; 
the railway company claimed that the present value was $3,600,000. The question 
may be raised as to whether these rights, the franchise, and the physical structure 
should not be considered together in determining the value for compensation, 
rather than separately. See In re Elevated Railroad Structures, 265 N. Y. 170, 
192 N. E. 188, 192 (1934) (dissent); New York Telephone Co. v. State, 169 N. Y. 
App. Div. 310, 154 N. Y. Supp. 1059, 1067 (1915); Re Los Angeles, P. U. R.1916F, 
593, 606 (Cal. R. R. Comm. 1916). 
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I. THe Oricinat Cost View.’ These rights should be valued 
as of the time of their original acquisition by the railway and the 
average worth then judicially determined. The easements of light, 
air and access are appurtenant to the land owned by the abutting 
owners and could not be owned separately and distinctly by the rail- 
way company," so that the railway merely had a right to impair 
these easements, but took no property interest in them. So, strictly 
speaking, rights of this kind are of no value to the company when it 
ceases to operate and is removed from the street, though the com- 
pany, when the perpetual use is terminated, should be reimbursed for 
the cost of acquiring such easements. In determining the amount 
of compensation the condemnee is entitled only to the loss that he 
suffers, and not what the taker or third parties may gain.’* Further- 





* This is the view accepted by the majority of the court, affirming the 
Supreme Court, 141 N. Y. Misc. 565, 253 N. Y. Supp. 743 (1931). See (1930) 
44 Harv. L. Rev. 295. One explanation which may be ventured to show why 
the court decided as it did is that it may have felt that the railway company was 
really anxious to give up the spur, but refused to abandon it voluntarily in the 
hope of getting compensation from the city under eminent domain action, though 
at the same time the court believed that the company should receive something 
for the rights which it surrendered. 

™ Kernochan v. N. Y. Elevated R. R. Co., 128 N. Y. 559, 29 N. E. 65 (1891); 
In re Elevated Railroad Structures, 126 N Y. Misc. 879, 216 N. Y. Supp. 2, 24 
(Sup. Ct. 1926); 265 N. Y. 170, 192 N. E. 188, 190 (1934). The nature of the 
rights acquired by the commany was in dispute. The railway claimed that they 
acquired easements which were separate and distinct from the railroad. The city 
contended that these rights simply gave immunity to the railway from suit by 
abutting owners, whereupon with the discontinuance of the railway the immunity 
ceased. In the Kernochan case, supra, the court said that the easements of light, 
air and access are indisolubly annexed to the abutting real estate “until ex- 
tinguished by release or otherwise.” However, the court in the principal case 
seems to interpret this to mean that the easements could not be owned separately 
and distinctly under any circumstances. There appears to be no reason why the 
abutting owners could not decrease their natural rights in the property by grant 
if they so desired, and so give the railway a property interest to the extent of 
such release. The grants originally given by the abutting owners to the company, 
at least in the voluntary negotiations, appear to be absolute releases and grants of 
the easements of light, air and access for the operation of an elevated railway. 
See Pompelly v. Green Bay Co., 80 U. S. 166, 177 (1871); Arnold v. Hudson R. 
Ry. Co., 55 N. Y. 661, 662 (1873); Doyle v. Lord, 64 N. Y. 432, 436, 21 Am. 
Rep. 629 (1876); Bohm v. Metropolitan Elev. Ry. Co., 129 N. Y. 576, 588, 29 
N. E. 802 (1892); White v. Manhattan Ry. Co. 189 N. Y. 19, 26, 34 N. E. 887 
(1893) ; Comment (1931) 40 Yale L. J. 1309, 1310); Comment (1934) 48 Harv. 
L. Rev. 293, 293n.; cf. Pegram v. N. Y. Elev. R. R. Co., 147 N. Y. 135, 41 
N. E. 424 (1895); Shepherd v. Manhattan Ry. Co., 169 N. Y. 160, 62 N. E. 151 
(1901). 

™ Boston Chamber of Commerce v. Boston, 217 U. S. 189, 195, 30 Sup. Ct. 
459, 460 (1909) (Justice Holmes there said: “It merely requires that an owner 
of property should be paid for what is taken from him. It deals with persons, 
not with tracts of land. And the question is, what has the owner lost, not what 
has the taker gained.”) ; see Comment (1931) 40 Yale L. J. 779, 783 (the question 
is raised as to whether the rule given by Holmes, supra, refers to eminent domain 
proceedings where property is taken purely for a public purpose, as for trans- 
portation, water supply, parks, etc., as distinct from cases where the taking of 
land is for the benefit of the individual owner of the abutting land, as in the 
principal case) ; Wisconsin River Imp. Co. v. Pier, 137 Wis. 325, 338, 118 N. W. 
857 (1908) (“Public use is not synonymous with public benefit”); Comment 
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more, in the principal case the spur line was being operated at a loss, 
so that no value can be given to these rights on the basis of earning 
capacity,!* and the likelihood of future earnings is merely specula- 
tive.* The court also points out that regardless of the manner of 
acquisition by the railway, the rights obtained were identical and 
the same compensation should be given for all of the rights along the 
street. 


II. PresENT VALUE Doctrine.'* Although in determining the 
rate base the original cost may be important, it is irrelevant in fixing 
the value of the property and rights which are taken against the will 
of the owner.’? In cases of condemnation the factors to be considered 
are: (1) what it would cost to replace the property or rights today ; 
(2) the value of its possible use for the purpose to which it is lim- 
ited, and (3) where it cannot be assumed that a reasonable prudent 
person would be willing to pay that amount for the user, then the 





(1931) 40 Yale L. J. 1309, 1312 (the suggestion is made that where three parties 
are involved, as city, railroad, and abutting owner, the city should receive all 
the benefit which the abutting owner receives from discontinuance of the line, 
but that the city need pay the railway company only the amount of the rail- 
way’s loss by the condemnation proceedings. So, as between the city and the 
abutting owner the question is what has the abutting owner gained, not, what has 
somebody else lost; while as between the railroad company and the city the rule 
laid down by Justice Holmes, supra, as to what the owner lost would be con- 
sidered) . 

*See (1930) 44 Harv. L. Rev. 295; Comment (1931) 40 Yale L. J. 1074, 
1076. In re Elevated Railroad Structures, 229 N. Y. App. Div. 617, 243 N. Y. 
Supp. 665, 675 (1930) the court states that to take away these rights from the 
railway and give them to the abutting owners without any compensation to the 
railroad “would be unjustly enriching the property owner at the expense of the 
railroad.” 

“In re Elevated Railroad Structures, 229 N. Y. App. Div. 617, 243 N. Y. 
Supp. 665, 679 (1930). The value of these rights cannot be placed upon the price 
that would be paid for them today for that purpose, since no one would acquire 
them to operate an elevated line. 

“In re Elevated Railroad Structures, 229 N.Y. App. Div. 617, 243 N.Y. Supp. 
665, 674 (1930); see American Bank-Note Co. v. N.Y. Elev. Ry. Co., 129 N.Y. 
252, 270, 29 N.E. 302 (1891); Bohm v. Metrop. Elev. Ry. Co., 129 N.Y. 576, 
586, 29 N.E. 802 (1892) (in settlement of injunction suits the railway acquired 
the same rights as if by condemnation proceedings); White v. Manhattan Ry. 
Co., 139 N.Y. 19, 25, 34 N.E. 887 (1893); Hindley v. Manhattan Ry. Co., 185 
N.Y. 335, 344, 78 N.E. 276 (1906) (rights acquired by prescription are no greater 
than those acquired by condemnation); Re Marin Municipal Water Dist., P.U.R. 
1915C, 433, 473 (Cal. R.R. Comm. 1915) (donated property valued where mu- 
nicipality purchased public utility) ; 2 Spurr, Guiding Principles of Public Service 
Regulation (1925) 140. 

* This appears to be the general view of the dissenting judges in principal 
case. See (1927) 40 Harv. L. Rev. 498; Comment (1931) 40 Yale L.J. 779; 
Comment (1934) 48 Harv. L. Rev. 293; Ray, Condemnation Procedure (First 
Report of Judicial Council of Michigan, 1931) §118. 

"The problem is raised of distinguishing valuation for purposes of setting 
rates and for giving “just compensation” in condemnation proceedings. See Spring 
Valley Waterworks v. City, etc. of San Francisco, 192 Fed. 137, 155 (N.D. Cal. 
1911) ; In re Manitowoc Waterworks Co., 7 Wis. R.R. Comm. Rep. 71, 72 (1911) ; 
Re Redding, P.U.R.1921C, 1, 6 (Cal. R.R. Comm. 1921); Bonbright, The Problem 
of Judicial Valuation (1927) 27 Col. L. Rev. 493; Legis. (1934) 34 Col. L. Rev. 
534, 542. 
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amount which a willing buyer would pay for the abandonment of 
these rights. Thus, even where the user for railway purposes were 
unprofitable and burdensome upon the owner, the amount that the 
abutting owners would voluntarily pay the railway for its abandon- 
ment of the line would constitute its realizable value.”!® 

Originally the rights acquired by the railway were valued on 
the basis of the permanent diminution in value of the abutting prop- 
erty through the building and maintenance of the spur. If the com- 
pany had to buy these rights today on the same basis it would have 
to pay much more for their acquisition. Therefore, the railway in 
being forced to give up the rights is restoring to the abutting own- 
ers a value much greater than the original cost of the rights.?® 

Perhaps one of the strongest arguments for basing the valua- 
tion of these rights upon the present value is the fact that these 
rights are taxable, and so, are considered to be a “property interest” 
for purposes of taxation.*° Even though the spur line is unprofitable, 
still without such rights the railway would be liable to suits for 
trespass by the abutting owners; hence, at the time the line is taken 
away from the company, it has a present protective value irrespective 
of its profitableness. 


III. THe No-Vatvue Tueory.” A third view may be advanced 
that the railway is entitled to no compensation for the loss of the 
right to impair easements of light, air and access which are appurt- 
enant to abutting land. As has ben stated, has been held that ease- 
ments of light, air and access cannot be granted separately from 





“See In re Elevated Railroad Structures, 265 N.Y. 170, 192 N.E. 188, 193 
(1934). 

*See Comment (1931) 40 Yale L. J. 779, 785 . Since the railway originally 
was compelled to pay to the abutting owners the capitalization of the future in- 
come of which they were deprived, it appears that when the abutting owner re- 
acquires such rights, he should pay the appreciation capitalized, since ordinarily 
the accrual of unearned income redounds to the one whose capital is invested. The 
further argument is suggested that the abutting owners have had the oppor- 
tunity to invest in real estate the money they received from the railway when it 
acquired the rights, so that they have had the opportunity to gain on unearned 
increments from such investment; hence, to deprive the railway of all benefit of 
increment seems inequitable; and under the majority holding in the principal case 
it may be suggested that the abutting owners received a double benefit. 

*See Comment (1934) 48 Harv. L. Rev. 293, 296; cf. In re Marysville, 
P.U.R.1927C, 193 (Cal. R. R. Comm. 1926). But see Kansas City and Grandview 
Ry. Co. v. Haake, 331 Mo. 429, 433, 53 S.W. 429 (1932). A distinction may be 
made between the city’s right to take a franchise without compensation and these 
rights to impair easements of abutting owners, since a franchise is given by the 
city and state in their sovereign capacity and under their direct and full control; 
but the rights to impair easements is a private right, acquired from private persons, 
so that the liberty of the municipality to take the rights without reimbursement 
is not as unlimited as in the case of franchises. This point is mentioned in view of 
the fact that taxes are sometimes levied on franchises. 


™ The city made this contention in the principal case. 


™See Comment (1931) 40 Yale L. J. 1074, 1076; id. 1309; (1931) 17 Va. L. 
Rev. 391. 
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such abutting real estate.2* Therefore, the railway did not acquire 
title to the easements nor to any property interest, since the full 
title remained in the abutting owners; the railway merely received 
a right of impairment which protected it from suit for trespass. 
The company acquired this right for only one purpose**—to oper- 
ate an elevated railway line. As soon as the spur became unprofit- 
able the use had no value to the company, and no compensation 
should be given for taking away a right which has become unprofit- 
able and a burden upon the company.” Furthermore, any valuation 
that might be placed upon such rights, based upon market value to 
abutting owners or other parties, is so speculative and hypothetical 
that it cannot be considered by the court.” The present value claimed 
by the railway is the amount that such a use would cost, new, to 
a user that had to have it. But here the spur has been declared a 
nuisance, and municipalities are not obliged to give compensation 
for the removal of nuisances.”* 

Upon consideration of these three views as to the amount that 
the railway should receive for the loss of the rights, it appears that 
the best doctrine is to give the railway the present value of the right. 
The original cost view is purely arbitrary, lacks a sound logical 
basis,28 and fails to distinguish between the determination of value 
as a rate base and valuation as a basis for compensation in condemna- 
tion proceedings.2® The original price has no demonstrable neces- 
sary relation to the value of the right at the present time. 

™Kernochan v. N. Y. Elev. Ry. Co., 128 N.Y. 559, 29 NE. 65; In re Ele- 
vated Railroad Structures, 126 N.Y. Misc. 879, 216 N.Y. Supp. 2, 24 (1926); 
265 N.Y. 170, 192 N.E. 188, 190 (1934); see Pumpelly v. Green Bay Co., 80 US. 
166, 177 (1871). 

“Heard v. City of Brooklyn, 60 N.Y. 242 (1875); Washington Cemetery v. 
Prospect Park & Coney Isl. R.R. Co., 68 N.Y. 591 (1877); see 1 Nichols, Emi- 
nent Domain (2d ed. 1917) §150; Comment (1934) 48 Harv. L. Rev. 293; cf. 
Auchincloss v. Metropolitan Elev. Ry. Co., 69 N.Y. App. Div. 63, 74 N.Y. Supp. 
534 (1902). 

* Applying the rule of Justice Holmes that only the loss to the condemnee 
should be considered, and not the gain to the taker. Boston Chamb. of Comm. 
v. Boston, 217 U.S. 189, 194, 30 Sup. Ct. 459 (1909); see Monongahela Nav. Co. 
v. U. S., 148 US. 312, 329, 13 Sup. Ct. 622 (1893); United States v. Boston, C.C. 
& N.Y. R. Co., 271 Fed. 877, 896, (C.C.A. Ist, 1921). But see Re Los Angeles, 
P.U.R. 1916F 593, 606 (Cal. R.R. Comm. 1916); Re Fair Oaks Irrigat. Dist., 
P.U.R.1918C, 879, 883 (Cal. R.R. Comm. 1918). 

cGovern v. N. Y., 229 US. 363, 372, 33 Sup. Ct. 876 (1912); City 
of New York v. Sage, 239 US. 57, 61, 36 Sup. Ct. 25 (1915); Welch v. Milw. & 
St. P. Ry. Co., 27 Wis. 108, 114 (1870); (1931) 17 Va. L. Rev. 391. But see 46 
L.R.A. (N.S.) 392n. 

* See Comment (1931) 40 Yale L.J. 1074, 1076. 

™*See In re Elevated Railroad Structures, 265 N.Y. 170, 192 N.E. 188, (1934) 
(dissenting opinion) ; (1931) Va. L. Rev. 391; Comment (1931) 40 Yale L.J. 1074, 
1076. 

* See Legis. (1934) 34 Col. L. Rev. 534, 542. For purposes of rate-making the 
original cost is important; especially if the “prudent investment” theory is given 
weight. See Missouri ex rel. Southwestern Bell Tel. Co. v. Publ. Serv. Comm. of 
Mo., 262 U.S. 276, 289, 43 Sup. Ct. 544 (1923) (dissent of Brandeis, J.). But 
even as a basis for rate-making the consideration of only original cost has been 
severely criticized on the ground that such a valuation fails to recognize the depre- 
ciation or appreciation of the dollar from time to time. See Comment (1934) 48 
Harv. L. Rev. 293. 
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The theory that the company should receive nothing for the 
rights on the ground that all value was extinguished when the line 
became unprofitable does not consider the fact that the condemna- 
tion was opposed by the company ;*° this case is clearly distinguishable 
from cases of voluntary abandonment by railways. Hence, the rail- 
way must have considered the spur of some value, as a “feeder” 
to the main line, or future prospects of increased traffic, or for 
other reasons. Though the spur was not profitable, the rights held 
by the railroad prevented the abutting owners from suing the 
company for trespass, so that there was also value in a protective 
sense. In addition, these rights had been subjected to taxation as if 
they constituted a property interest in the railway. After levying the 
tax, it does not seem equitable for the city or state to turn about and 
contend that the company had no interest whatsoever. Probably the 
greatest objection to awarding the present value is the danger of 
speculation as to the worth of such rights. However, under such cir- 
cumstances as are presented in the principal case, it appears far more 
just to base the value upon the amount that the abutting owners would 
be willing to pay, exercising good business judgment, to be relieved 
of the encumbrance,*! than to give the railway nothing, or to set up 
an arbitrary standard which has no relation to the existing situation. 
There is no greater amount of speculation in determining the present 
value of such rights than there is in determining the valuation for 
rate base®? and other purposes. 

In the light of this discussion it is well to consider whether there 
may be an analogous situation in the case of condemnation of surface 
street railways, especially with regard to Wisconsin.** It was early 
decided in Wisconsin that proprietors of lots bounded by a public 
street own to the center of the street subject to the public easement™ 
and that a railway company cannot use a street without making com- 





* As mentioned above, the railway by statute (N.Y. Laws 1917, c. 788) was 
given permission to abandon the spur if it so desired, but it refused to give it up. 

"In re Elevated Railroad Structures, 265 N.Y. 170, 192 N.E. 188, 194 (1934) 
(dissent) . 

™See Smyth v. Ames, 169 U.S. 466, 549, 18 Sup. Ct. 418 (1898); Missouri 
ex rel. Southwestern Bell Tel. Co. v. Publ. Serv. Comm. of Mo., 262 US. 276, 287, 
43 Sup. Ct. 544 (1923). 

* Wis. Const. art. I, §13, provides that “the property of no person shall be 
taken for public use without just compensation therefor.” Wis. Stat. (1933) 
$§32.02 and 32.10 provide that any county, town, village, etc. “may acquire by 
condemnation any real estate and personal property appurtenant thereto or inter- 
est therein” for any lawful purpose, and provision for assessment of compensa- 
tion or benefits to the owners of the premises which will be injured or benefitted 
by the condemnation proceeding. 

™ Kimball v. City of Kenosha, 4 Wis. 325 (1855); City of Milwaukee v. Milw. 
& Beloit R.R. Co. 7 Wis. 85 (1858); see Goodall v. City of Milwaukee, 5 Wis. 
32, 41 (1856); Mariner v. Schulte, 13 Wis. 692, 705 (1861); Hegar v. C. & N.W. 
R.R. Co., 26 Wis. 624, 628 (1870); Pettibone v. Hamilton, 40 Wis. 402, 410, 
(1876); Chicago & N.W. R.R. Co. v. Milw. R. & K. Elect. R.R. Co, 95 Wis. 
561, 566, 70 N.W. 678 (1897). 
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pensation to those who own the adjoining lands** for the diminution 
in value of such property caused by the railroad.** The courts soon 
began to distinguish between street railways which give local street 
car service and interurban lines running from city to city. Surface 
street railways in cities giving regular local service have been held 
to add no new burden or servitude upon the abutting landowners on 
the street on the ground that such a railway is within the scope of 
the original design of the street, being a purely urban institution, 
and facilitating travel in or about the city so as to relieve the side- 
walks and streets of traffic by other means, unless such abutting land- 
owner suffers some private and peculiar injury through deing de- 
prived of that free access to his premises which he would otherwise 
enjoy.** But interurban lines running over country highways or 
streets are considered as an additional burden upon the owner of 
abutting land, so that he is entitled to compensation for such im- 
pairment, since the streets are used as a way for a commercial rail- 
way, which is a use foreign to that intended when dedicated.** 
However, interurban lines that do a regular local street car business 
in the city are not considered as burdensome upon abutting owners 
on city streets, though outside of the city such a servitude is created.*® 
Hence, it appears that in the condemnation of surface railways 
against the will of the company where the abutting owner has re- 
ceived compensation for impairment of his rights, the railway should 
be compensated as of the present value of such rights, as stated above. 
But where no new burden has been placed upon the abutting owner, 
as in the case of local street car traffic, the company can recover 
nothing from easements, since no such rights have been acquired by 
the railroad. It may be suggested further that where trestles, bridges 
or viaducts have been erected and the abutting owner has received 
compensation for easements, on mandatory condemnation proceed- 
ings, the railway may recover the present value of these rights.*° 
JosepH G. WERNER. 





* Pomeroy v. Milw. & Chicago Ry. Co., 16 Wis. 640 (1863); see Hegar v. 
C. & N.W. R.R. Co., 26 Wis. 624, 628 (1870); Sherman v. Milw., L.S., & W. Ry. 
Co., 40 Wis. 645, 649 (1876); Buchner v. C., M. & N.W. Ry. Co., 60 Wis. 264, 
272, 19 N.W. 56 (1884). 

“Ford v. C. & N.W. R.R. Co., 14 Wis. 609 (1861); Shealy v. C., M. & 
North. R.R. Co., 77 Wis. 653, 46 N.W. 887 (1890). 

*™ Hobart v. Milw. City R.R. Co., 27 Wis. 194 (1870; La Crosse City Ry. 

Co. v. Higbee, 107 Wis. 389, 83 N.W. 701 (1900); Milwaukee v. Milw. E.R. & L. 
Co., 173 Wis. 400, 180 N.W. 339 (1921); see Chicago & N.W. R.R. Co. v. Milw. 
R. & K. Elec Ry. Co., 95 Wis. 561, 571, 70 N.W. 678 (1897); Beloit, D. L. & 
J. RR. Co. p. Macloon, 136 Wis. 218, 226, 116 N.W. 897 (1908). 

* Chicago & N.W. R.R. Co. v. Milw. R. & K. Elec. Co., 95 Wis. 561, 70 N.W. 
678 (1897); Zehren v. Milw. E. R. & L. Co., 99 Wis. 83, 74 N.W. 538 (1898) ; 
Milwaukee v. Milw. E. R. & L. Co., 173 Wis. 400, 180 N.W. 339 (1921); Wis- 
consin Vet. Home v. Waupaca E. & R. Co., P.U.R.1915A, 251 (Wis. R. R. Comm. 
1915) ; Miles v. West, 151 Md. 337, 135 Atl. 579 (1926); see Beloit, D. L. & J. R. 
Co. v. Macloon, 136 Wis. 218, 224, 116 N.W. 897 (1908); cf. Packard Motor Car 
Co. v. Milw. E. R. & L. Co., 179 Wis. 159, 190 N.W. 914 (1922). 

* Milwaukee v. Milw. E. R. & L. Co., 173 Wis. 400, 180 N.W. 339 (1921). 

“In cases where the city or county has built viaducts or changed the grade 
of the street, the abutting owner received no compensation for impairment of 
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PRACTICE—THE PLEA oF NoLo CONTENDERE IN MopERN PRac- 
TICE.—Nolo contendere or non vult is an old common-law plea by 
which a defendant in a criminal prosecution indicated his election not 
to contest the charge, but to submit to punishment, begging leniency 
of the court. Although authorities on its early use are scant and em- 
biguous, it was probably not pleadable in capital cases, and possibly 
only where punishment was by fine. Nolo contendere differed from 
the plea of guilty in its effect in a subsequent civil action based upon 
the same facts. One having pleaded guilty to the criminal charge was 
estopped to deny the facts charged when later sued by a private in- 
dividual; nolo contendere created no such estoppel. The plea has 
been discarded in England, the last example of its use being a case 
decided in 1702.? 


In this country, some state courts decline to recognize it under 
local statutes. However, the federal and many state courts recog- 
nize a formal plea of nolo contendere which may be pleaded, not 
as a matter of right, but with the consent of the court at its discre- 
tion.* According to common law, the plea is not acceptable in a 
capital case, the extreme penalty requiring nothing short of an 
express confession of guilt, or a jury verdict of guilty.5 In New 
Jersey by statute a plea of non vult may be accepted upon an indict- 
ment for murder, sentence to be imposed as upon a conviction of 
murder in the second degree.* By the weight of authority nolo con- 
tendere may be accepted in any criminal case not capital, and is 
equivalent in its effect upon the particular case to a plea of guilty. 
It has been held that a court having acepted the plea is limited in 





easements. Harrison v. Milwaukee County, 51 Wis. 647 (1881); Colclough v. 
City of Milwaukee, 92 Wis. 182, 65 N.W. 1039 (1896); Walish v. City of Mil- 
waukee, 95 Wis. 16, 69 N.W. 818 (1897). But where the lowering of the street 
grade was for the purpose of laying a street car track it was held to be a taking 
of property from the owner of the abutting lots for which the railway must pay 
compensation, although the track does not encroach upon that part of the high- 
way in which the lot owner has the fee. Buchner v. C., M. & N.W. Ry. Co., 60 
Wis. 264, 19 N.W. 56 (1884). 

* Hawkins, Pleas of the Crown, (1788) Bk. 2, c. 31. 

* Queen v. Templeton, 1 Salk. 55 (Q.B. 1702). 

* People v. Miller, 264 Ill. 148, 106 N.E. 191 (1914); Mahoney v. State, 197 
Ind. 335, 149 NE. 444 (1925); State v. Kiewal, 166 Minn. 302, 201 N.W. 646 
(1926) ; see People v. Darboch, 265 N.Y. 125, 191 N.E. 860 (1934). 

“Hudson v. US., 272 US. 451, 47 S. Ct. 127 (1926); Young v. People, 53 
Col. 251, 125 Pac. 116 (1912) ; State v. Hopkins, 27 Del. 306, 88 Atl. 473 (1913); 
State v. Lang, 63 Me. 215 (1874) ; Commonwealth v. Horton, 26 Mass. 206 (1829) 
(by statute nolo contendere cannot be received in Massachusetts without the con- 
sent of the prosecutor); Williams v. State, 130 Miss. 827, 94 So. 882 (1922); 
State v. Henson, 66 N.H. 431, 14 Atl. 727 (1887); State v. Henson, 66 N.J.L. 601, 
50 Atl. 468 (1901); State v. Burnett, 174 N.C. 796, 93 S.E. 473 (1917); Com- 
monwealth v. Jackson, 248 Pa. 530, 94 Atl. 233 (1915); State v. O’Brien, 18 
R.I. 105, 25 Atl. 910 (1892); Brozosky v. State, 197 Wis. 446, 222 N. W. 311 
(1928). 

* Commonwealth v. Shrope, 264 Pa. 215, 107 Atl. 729 (1919). 

*N.J. Comp. Stat. (1911-24) c. 52, §107. Even in New Jersey, however, the 
court may, in exercise of its discretionary power, refuse to accept the plea in 
such case. State v. Martin, 92 N.J.L. 436, 109 Atl. 350 (1919). 
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passing sentence to the imposition of a fine.? The rule in Wisconsin 
and a large majority of jurisdictions is contra: No such mandatory 
restriction exists, and a prison sentence may be imposed.® 

Although nolo contendere may have the same consequences in 
the case in which it is entered, as a plea of guilty, a clear distinction 
exists betwen the two pleas in their effect in a subsequent civil suit 
involving the same act. Whereas a plea of guilty to the criminal 
charge may be put in evidence in the civil suit as an admission of the 
act charged,® a plea of nolo contendere is inadmissable for this pur- 
pose, since it is by its terms hypothetical and therefore not interpret- 
able as an admission.’® The distinction is often expressed by saying 
that nolo contendere creats no estoppel precluding defendant from 
denying the act in a subsequent suit.14 These dicta fololw by impli- 
cation a statement in Hawkins’ Pleas of the Crown’ that a plea of 
guilty to an indictment estops defendant to plead not guilty in an 
action afterwards brought against him for the same matter. The 
rule today is otherwise ; a confession by a plea of guilty occupies the 
status of an ordinary admission, is not conclusive, and does not create 
an estoppel.4* To avoid confusion, the distingusihing characteristic 
of nolo contendere ought to be described by saying simply that it 
does not constitute an admission. 

It has been said that a plea of nolo contendere cannot be used 
against the defendant in another suit; this statement is not true in 
all jurisdictions. In People v. Darboch,'* a recent New York case, 
D pleased non vult (nolo contendere) to a charge of fraud, and 
the plea was entered and accepted; but sentence was suspended 
and judgment entered placing D on probation, without formally 
declaring him adjudged guilty. D was later convicted of forgery 
in New York, and the question arose whether the proceedings in 
the New Jersey court constituted a prior conviction under New York's 
second offender statute. The court held in the affirmative, saying 
that a plea of non vult constitutes a conviction of the crime to which 
the plea is taken. In Remington v. Judd, the Wisconsin court held, 
contrary to a dictum in the Darboch case, that the mere plea not 
followed by judgment is not a conviction within a statute’® allowing 





"Tucker v. US., 196 Fed. 260, 116 C.C.A. 62 (1912). 

* Hudson v. U. S., 272 US. 451, 47 S. Ct. 127 (1926); Brozosky v. State, 197 
Wis. 446, 222 N.W. 311 (1928). 

* Birchard v. Booth, 4 Wis. 67 (1855). 

* Teslovitch v. Fireman’s Ins. Co., 110 Pa. Super. 245, 168 Atl. 354 (1933) ; 
White v. Creamer, 175 Mass. 567, 56 N.E. 832 (1900); 5 Wigmore, Evidence (2d 
ed. 1923) §1056. 

See State ex. rel. Elliott v. Fousek, 91 Mont. 467, 8 Pac. (2d) 795 (1932); 
Hudson v. U'S., supra note 8; State v. Judges, 46 N.J.L. 112 (1884). 

* Supra note 1. 

* Yaska v. Swendrzynski, 133 Wis. 475, 113 N.W. 959 (1901); Russ v. Good, 
92 Vt. 202, 97 Atl. 987 (1916); Wigmore, op. cit. supra note 10 §815. 

#265 N.Y. 125, 191 N.E. 860 (1934). Accord: Hill v. Maxwell, 77 N.J.L. 
766, 73 Atl. 501 (1909); and see Berlin v. U. S., 14 F. (2d) 497 (1926). 

*186 Wis. 338, 202 N.W. 679 (1925). Accord: Doughty v. De Amorell, 22 
R.I. 158, 46 Atl. 838 (1900) ; State v. LaRose, 71 N.H. 435, 52 Atl. 943 (1902). 

* Wis. Stat. (1931) §325.19. 
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a conviction to be shown for impeachment purposes. Here D’s plea 
of nolo contendere to a larceny charge was accepted and recorded in 
justice court; D paid costs and was apparently dismissed. In a sub- 
sequent proceeding the docket entries were held inadmissible to affect 
the credibility of D as a witness, since the plea was not followed 
by a judgment of guilty. 

The court expressly declined to decide whether a different result 
would have been reached had the plea been guilty, the question being 
open in Wisconsin. Authorities are pretty well divided as to whether 
a plea of guilty alone constitutes a conviction within the meaning 
of various statutes.'7 Wisconsin has held that a jury verdict in a 
criminal case constitutes a conviction within the meaning of a con- 
tract to pay a reward for the conviction of an incendiary, although 
the court arrested judgment and discharged the prisoner.* It does 
not necessarily follow, however, that a jury verdict or a plea of 
guilty not followed by judgment constitutes a conviction as the word 
is used in our statutes. The court might consistenly hold that, al- 
though in construing a contract to determine the intent of the parties 
the word shall be given its popular meaning,’® “conviction” is used 
in the statutes in its strict legal sense, and thus implies a judgment.” 
Since Wisconsin seems to regard nolo contendere as equivalent to a 
plea of guilty so far as the proceedings on the indictment are con- 
cerned, this result might logically be expected in view of the Rem- 
ington case, supra. 

A judgment of guilty following a plea of nolo contendere con- 
stitutes a prior conviction within a second offender statute,?! and 
within a statute making a conviction of crime a ground for removal 
from public office.22 The Wisconsin court in State v. Suick”® states 
that such judgment has the same force and effect as one based upon 
a plea of guilty. If this language is followed, evidence of a judgment 
after nolo contendere will be held admissible for impeachment pur- 
poses, though the question was expressly left open in the Suick 
case. That is the result reached in the majority of cases so far de- 
cided.** The rule in Masachusetts has been held “well-settled” to the 
contrary,” a rather surprising conclusion in view of earlier Massa- 





* A note containing a collection of cases on this question appears in Ann. Cas. 
1915B 283. 

* Buckley v. Schwartz, 83 Wis. 304, 53 N.W. 511 (1892). 

*In construing contracts to give rewards for arrest and conviction, courts 
have been inclined to look with disfavor upon a too technical interpretation of 
the word “conviction.” 46LRA(NS) 662, 664. 

*See Davis v. State, 134 Wis. 632, 638, 115 N.W. 150 (1908). 

™State v. Suick, 195 Wis. 175, 217 N.W. 743 (1928). The provision under 
consideration, Wis. Stat. (1925) §165.01(32), has since been repealed along with 
the rest of the Prohibition Act. Wis. Laws 1929, c. 129. 

™ State ex rel. McElliott v. Fousek, supra note 11. 

* Supra note 21. 

“Berlin v. U. S., supra note 14; State v. Herlihy, 102 Me. 310, 66 Atl. 643 
(1906) ; Johnson v. Johnson, 78 N.J.Eq. 507, 80 Atl. 119 (1911). 

* Olskewski v. Goldberg, 223 Mass. 27, 111 N.E. 404 (1916). Accord: State 
v. Conway, 20 R.I. 270, 38 Atl. 656 (1897). 














COMMENTS 387 


chusetts decisions. The question appears to be governed by statute 
in Wisconsin. Under 353.01 one may be convicted of an offense 
by admitting the truth of the charge against him by his plea or de- 
murrer. Nolo contendere is an admission of guilt for the purposes 
of the case.27 Although the proposition is vigorously denied by Mr. 
Justice Eschweiler, dissenting in State v. Suick,”* it would seem that 
nolo contendere admits the truth of the charge, and that a judgment 
of guilty thereafter constitutes a conviction within 353.01. The 
statute is not by its terms confined to any particular use of the word 
“conviction,” and apparently leaves no room for distinguishing its 
meaning under 165.01 and 325.19. 
Rosert T. MurpHy 





* Commonwealth v. Horton, supra note 4; see White v. Creamer, supra note 


; * Brozosky v. State, supra note 4. 
* Supra note 21. 
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CONSTITUTIONAL LAW—INTERSTATE COMMERCE AND THE STATE 
Potice Power.—Plaintiff sues to enjoin enforcement of provisions 
of the New York Milk Price Control Laws! which deny him the 
right to sell in New York milk purchased in another state at a 
price below the price which the New York Law provides must be 
paid to New York producers. Held: That the statute is invalid. 
New York State cannot restrain the sale of milk purchased in 
another state, (1) whether the milk is sold in the original cans 
in which it is brought into New York, or (2) whether the milk 
is rebottled in New York and then sold. G. A. F. Seelig, Inc. v. 
Baldwin, Commissioner of Markets.2 This case is important for 
two reasons: (1) Because it marks a new definition and delimi- 
tation of the “original package” doctrine, and (2) because it re- 
asserts and extends the doctrine of the absolute immunity of in- 
terstate commerce from state legislative action to a point of doubt- 
ful desirability not satisfactorily supported by legal reasoning. 

I. The original package doctrine, that the time of breaking 
bulk determines when federal power over commerce ceases and 
the state power of control begins, arose in the case of Brown v. 
Maryland.* The doctrine was restricted to imports, as distinguished 
from articles of interstate commerce, in Woodruff v. Parham.* 
Nevertheless, the doctrine flourished with more or less vigor* until 
Chief Justice Taft, in Sonneborn v. Cureton® emphasized that for 
tax purposes at least, the original package doctrine did not apply 
to articles in interstate commerce. The principal case rules that 
the original package is no longer a limit up to which the state may 
exercise its police power. 

II. To Congress is entrusted the power to regulate commerce 
among the several states. To the states, there is supposedly left 
the power to legislate for the health, safety, and morals of its citi- 
zens.’ There is no clear line of demarcation between these two 
powers. This situation is not disturbing, but the suspicion that the 
line may be a shadow zone to which neither state nor federal power 
extends is disturbing.* This decision will probably destroy the entire 
New York Price Control Act. If there is no federal power, that hope 
of economic regeneration by legislative action held out in Nebbia 
v. New York® vanishes. 


*N.Y. Agriculture and Markets Law, art. 21-A, §258-m (4), N.Y. Laws 
1934, c. 126 (formerly art 25, §312 (g), N.Y. Laws 1933, c. 158). 
*55 Sup. Ct. 497 (U.S. 1935). 
*25 US. 419, 6 L. ed. 678 (1827). 
*8 Wall. 123 (U.S. 1869). 
“See Low v. Austin, 80 U.S. 29, 20 L. ed. 517 (1871). 
* 262 U.S. 506, 43 Sup. Ct. 643 (1923). 
*US. Const., Art. I, §8, cl. 3. 
™U.S. Const., Amendment X. 
* Hammer v. Dagenhart, 247 US. 251, 38 Sup. Ct. 529 (1918). 
*291 U.S. 502, 54 Sup. Ct. 505 (1934). 































































RECENT CASES 389 


The Court bases its entire argument in holding the Act invalid 
on the theory that the Act does constitute an interference with and 
obstruction to interstate commerce. If this theory is accepted, there 
can be little quarrel with the Court’s decision either from the stand- 
point of public policy or legal logic. It is clear that a state cannot 
discriminate against interstate commerce.!® 


It also seems to be the rule, questionable though it may be, that 
the state cannot touch interstate transactions by requiring licenses 
for agents, by taxes, or otherwise, even though the regulation is 
not discriminatory, and is a valid exercise of the police power insofar 
as its own citizens are concerned. This rule was first set out in 
the doubtful case of Robbins v. Shelby County Taxing District,Y 
and has been followed with archeological precision since that time.!? 
In the Robbins case'* the court relies on the case of The State 
Freight Tax.1* It seems that a distinction could be drawn between 
a direct tax on the transportation of goods, measured by the amount 
of goods carried, and a mere regulatory license fee applicable to 
persons engaged in a particular class of business, but the court drew 
no such distinction, simply pointing out that the tax or license in 
both cases impinged upon an interstate transaction, and was therefore 
void.1® 

The state cannot license or tax and the state cannot prohibit. 
Judge Hand, writing the opinion in the District Court’® relied 
for the latter point on the weird opinions in Leisy v. Hardin'* 
(a five to four decision) and Schollenberger v. Pennsylvania. 
Mr. Justice Cardozo, writing the Supreme Court’s decision, relies 
on neither of these cases. It would seem that the legal principles 
they set forth are indisputable; the point that is difficult to under- 
stand is how a thing may be of such an intrinsically evil nature 


*R.R. Co. v. Husen, 95 U.S. 465, 24 L. ed. 527 (1879); Minnesota v. 
Barber, 136 U.S. 313, 34 L. ed. 455 (1890); Brimmer v. Rebman, 138 US. 78, 
34 L. ed. 862 (1891); Voight v. Wright, 141 U.S. 62, 35 L. ed. 638 (1891); Guy 
v. Baltimore, 100 U.S. 434, 25 L. ed. 743 (1879) ; Welton v. Missouri, 91 US. 275, 
23 L. ed. 347 (1875); Walling v. Michigan, 116 U.S. 446, 29 L. ed. 691 (1885) ; 
Machine Co. v. Gage, 100 U.S. 676, 25 L. ed. 754 (1879). 

120 US. 489, 30 L. ed. 694 (1887). 

™ Asher v. Texas, 128 U.S. 129, 32 L. ed. 368 (1888); Stoutenburgh v. 
Hennick, 129 U.S. 141, 32 L. ed. 637 (1889); Leloup v. Mobile, 127 U.S. 640, 
32 L. ed. 311 (1888); McCall v. California, 136 US. 104, 34 L. ed. 391 (1890); 
Brennan v. Titusville, 153 U.S. 289, 38 L. ed. 719 (1894) ; Rearick v. Pennsylvania, 
203 U.S. 507, 27 Sup. Ct. 159 (1906) ; Crenshaw v. Arkansas, 227 U.S. 389, 33 Sup. 
St. 294 (1913); Crutcher v. Kentucky, 141 U.S. 47, 35 L. ed. 649 (1891); Real 
Silk Hosiery Mill v. Portland, 268 U.S. 325, 45 Sup. Ct. 525 (1925). 

* Supra note 11. 

“15 Wall. 232 (U.S. 1872). 

“It may be suggested that the State Freight Tax Case, 15 Wall. 232 (1872) 
itself has been largely eaten away, distinguished, and nullified by later decisions. 
See exhaustive analysis of the subject, Powell, Indirect Encroachments upon 
Federal Authority by the Taxing Power of the State (1917-19) 31 Harv. L. Rev. 
321, 572, 721, 932; 32 Harv. L. Rev. 234, 374, 634, 902. 

*7 F. Supp. 776 (S.D. N.Y. 1934). 

7135 US. 100, 34 L. ed. 128 (1890). 

*171 US. 1, 43 L. ed. 49 (1898). 
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that the state in the exercise of the police power may absolutely 
prohibit its manufacture and sale by its own citizens,’® even though 
it is proposed to ship the product in inter-state commerce,” and 
yet the Court can say that such products are legitimate articles of 
commerce. It has been expressly recognized, and never satis- 
factorily refuted, that the grant of power over interstate commerce 
did not alter the state police power.** So, in the principal case, it 
may be asked why, if price raising is a valid exercise of police power 
as against citizens of the state, it is not a valid exercise even though 
it impinges on interstate transactions. 

But granting that a state cannot discriminate against other states, 
granting that it cannot burden transactions by the imposition of 
license fees or taxes, granting that it cannot absolutely prohibit 
the entrance of legitimate articles of commerce, it is difficult to 
see how the New York Milk Law, taken as a whole, violates any 
of these requirements. On its face, it does not discriminate; it 
applies equally to producers in the state and producers out of the 
state; it applies to the dealer whether he buys his milk in or outside 
of the state. If it were shown that before the act went into effect 
the producer price of milk was less in Vermont than in New York, 
the act could fairly be charged with discrimination. But such con- 
dition is a matter of fact, and should be shown by the party claiming 
to be injured, in accordance with the general rule of showing the 
fact basis of an alleged injury.2? On its face, the Act lays no real 
burden on interstate commerce. If it causes a decrease in consumption 
of milk, so that the volume of interstate commerce is lessened, 
this should be shown as a fact. But if the Vermont producer is 
selling just as much milk as before, and receiving more for it, how 
is he burdened? And though the dealer must pay more, the state 
by the same act has put a curb on price cutting, so he can sell for 
more. If he sells just as much milk as before the act, and makes 
just as much profit as he did before the act, how can it be said 
the act burdens him? If he does not make as much profit, that 
too is a fact which he should show. He may argue that some 
extra capital is required to handle the same volume of transactions 
at a higher price level. The interest on this capital might be a burden, 
but this would seem a puny excuse for invalidating an otherwise 
walid act. The consumer may complain that he cannot buy as 
cheaply as he could before, but a transaction between consumer 
and dealer can hardly be said to constitute interstate commerce, and 
the Act does not purport to prohibit purchases in other states for 


* Mugler v. Kansas, 123 U.S. 623, 31 L. ed. 205 (1887) ; Powell v. Pennsyl- 
vania, 127 U.S. 678, 32 L. Ed. 253 (1888). 

* Kidd v. Pearson, 128 US. 1, 32 L. ed. 346 (1888). 

™See R. R. Co. v. Husen, 95 US. 465, 470, 24 L. ed. 527 (1877): “We ad- 
mit that the deposit in Congress of the power to regulate foreign commerce and 
commerce among the states was not a surrender of that which may properly be 
denominated police power.” See dissenting opinion in Leisy v. Hardin, 135 U‘S. 
100, 127, 34 L. ed. 128 (1890). 

* O’Gorman and Young v. Hartford Fire Ins. Co. 282 U.S. 251, 51 Sup. Ct. 
130 (1931). 
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the purchaser’s own use. The Act is not of the absolutely prohibi- 
tory type condemned in Leisy v. Hardin,*® or in Schollenberger v. 
Pennsylvania,** and it has been attempted above to show that the 
conditions it imposes are neither discriminatory nor burdensome 
when the Act is considered ag a whole. 

Further, it may be suggested that the state by increasing its 
internal price level has created a differential market. This might 
be said to constitute state property and to be subject to the usual 
rule governing control of state property. In the case of McCready 
v. Virginia,® it was recognized that a state might preserve to its 
own citizens, the use of an oyster bed which it owned. Cases which 
hold a state cannot restrict interstate transactions in its natural 
resources are limited to those resources in which individuals may 
gain an absolute property ;*° a different rule has been recognized in 
fish and game of which the state may be said to be guardian for 
the benefit of its citizens.27 While the differential market is an 
intangible, it is suggested that since it was created by the state for 
the benefit of its citizens, the state should be regarded as owner, 
controller, or trustee, as it is of state property and ferae naturae, 
that the market is obviously something in which one cannot gain an 
absolute right untrammelled by state control. It is recognized that 
a state may erect wharves and make a charge for their use;?* it 
may construct docks in rivers and make a charge for their use ;?® 
and it may charge interstate bus and trucklines for the use of 
highways which it has constructed and maintains.*° It is difficult 
to see why it cannot control and dispose of the added advantage 
of selling in a more beneficial market which it has created, in the 
absence of any showing that there is a discrimination against inter- 
state transactions. 

Roy G. TULANE 


Some of us have a different view of this decision. 

Whatever might have been the original construction of the 
commerce clause, it is now too late to argue that it allows a state 
to stop the importation or the local sale of foreign goods on the 
sole ground that they were produced or bought too cheaply in the 
state of origin. “If New York, in order to promote the economic 
welfare of her farmers may guard them against competition with 
the cheaper prices of Vermont, the door hag been opened to rivalries 
and reprisals that were meant to be averted by subjecting commerce 





* Supra note 17. 

™* Supra note 18. 

*94 US. 391, 24 L. ed. 248 (1876). 

* West v. Kansas Natural Gas Co., 221 U.S. 227, 31 Sup. Ct. 564 (1911). 

** Geer v. Connecticut, 161 U.S. 519, 16 Sup. Ct. 600 (1896) ; see cases cited 
in Note (1924) 32 A.L.R. 337. 

* Parkersburg & O. River Transport Co. v. Parkersburg, 107 U.S. 691, 2 Sup. 
Ct. 732 (1883). 
* Huse v. Glover, 119 U.S. 543, 7 Sup. Ct. 313 (1886). 
* Clark v. Poor, 274 U.S. 554, 47 Sup. Ct. 702 (1927). 
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between the states to the power of the nation.”’ It is wiser to 
accept the decision as part of the main stream of sound interpreta- 
tion of the commerce clause, and try to appraise its consequences. 

The decision destroys the possibility of raising prices to pro- 
ducers by state action. Since New York may not prevent the New 
York sale of cheaper Vermont milk, the farmers of New York must 
in the end either accept a lower price themselves or be content with 
a progressively decreasing percentage of their local market. The 
same is true of every other state legislative regulation that increases 
costs of merchants or producers. No state can fix minimum wages, 
outlaw the company union, reduce the working day, set up a system 
of unemployment insurance, or even finally prohibit the labor of 
children, without facing the strong probability that its action will 
reduce the share of its producers not only of the national market 
but even of its own. The hopeful theory that each state furnishes a 
laboratory for local experiments in the economic field is strictly 
limited. 

This may mean one of four things: 


(1) That effective power to conduct such experiments does not 
reside in American government at all, short of a constitutional amend- 
ment. This view should be at once rejected by every friend of the 
Constitution. Assuming that the particular regulation in question is 
otherwise appropriate and lawful (that is, that it does not offend any 
of the due process clauses, state or federal) the lack of power to put 
it in effect can flow solely from the commerce clause. The Consti- 
tution will not stand a line of argument that says because certain 
powers are vested in the Congress therefore their effective exercise 
is denied both to the states and to Congress. 


(2) That effective power over the production (manufacture, 
mining, farming) of those things that compete across state lines is 
vested in the Congress whenever it sees fit to exercise it, because 
the terms of their production necessarily condition and control that 
“commerce among the several states” which is entrusted to the 
Congress. This is of course the battle flag of N.R.A. It has been 
set forth by Mr. R. L. Stern in a form that cannot be improved on.? 
The present decision puts a pointed question to his argument. If New 
York is unable, by reason solely of the commerce clause, effectively 
to raise the prices to be paid to her milk farmers, does it not follow 
that the power that the clause denies New York it grants to Congress? 

But undoubtedly a majority of the members of the bar hold to the 
view that manufacture, mining, farming are not commerce among the 
states, and that the states alone have direct power to regulate them. 
If that is so, there are still two possibilities : 


(3) Effective power may reside in simultaneous and parallel 
action of the chief producing states. If all the dairy states raise the 


*55 Sup. Ct. at 500. 
* That Commerce which Concerns More States than One (1934) 47 Harv. L 
Rev. 1335. 
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prices to their farmers simultaneously and in a like amount, the 
excuse for the exclusion of each other’s product disappears, and their 
competitive relations in the other markets of the country are pre- 
served. This is undoubtedly sound constitutional law, but the chances 
of effective action under it may be judged from the story of child 
labor, of the women’s clothing industry, or oil. 


(4) Perhaps a state may still, with permission of Congress, pro- 
tect its local market against certain sorts of sweat-shop competition, 
as with like consent it may protect it against liquor.* We shall know 
more about that after the validity of the Hawes-Cooper Act as to 
prison-made goods has been finally determined.* And in no event 
can this device equalize competitive conditions in third states. 

The situation is not pleasing to those who hold the view that the 
conditions of production can be bettered by governmental action. 
Either Mr. Stern is right, or we risk competitive depreciation of legal 
standards of employment until we put power in one place by a con- 
stitutional amendment. 

CuarLes BuNN* 


CONSTITUTIONAL LAW—INVALIDATION OF GoLD CLAUSES BY 
Concress (THREE CaseEs).—(1) Plaintiff brought suit against de- 
fendant corporation on a bond coupon, containing a promise to pay in 
gold. Plaintiff demanded either gold or its equivalent. Defendant 
answered that by the Congressional Joint Resolution of June 5, 1933! 
payment in gold was prohibited, that payment dollar for dollar in 
legal tender alone was possible. The motion of the plaintiff to strike 
this defense because the Joint Resolution violated the Fifth and 
Tenth Amendments was denied, and judgment was entered for the 
face value of the coupon. This order being affirmed on appeal,’ the 
Supreme Court granted certiorari to review the case. Held: The 
Joint Resolution is valid. No contract could limit the power of 
Congress over the currency. Norman v. Baltimore & O. R. Co8 


(2) Plaintiff brought an action in the Court of Claims on a bond 
of the United States in which the holder was promised payment in 
gold. To the complaint, which demanded either payment in gold 
of the weight and fineness of the time of making the contract or 
payment in the legal tender equivalent, the defendant demurred. On 
certificate from the Court of Claims, the Supreme Court held that it 
was an unconstitutional repudiation to refuse payment in gold as 
promised, but that the plaintiff could have no recovery since he had 
shown no damage. Perry v. United States.* 


*In re Rahrer, 140 US. 545, 11 Sup. Ct. 865 (1890) ; Clark Distilling Co. v. 
Western Maryland Railroad, 242 U. S. 311, 37 Sup. Ct. 180 (1916). 

* Act of Jan. 19, 1929, c. 79, 45 Stat. 1084 (1929), 49 U.S.C. (Supp.) §65. 

* Professor of Law, University of Wisconsin. 

*48 Stat. 112 (1933). 

* 265 N.Y. 37, 191 NE. 726 (1934). 

*55 Sup. Ct. 407 (U.S. 1935). 
*55 Sup. Ct. 432 (U.S. 1935). 
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(3) Plaintiff brought an action in the Court of Claims, demanding 
that he receive on gold certificates in addition to dollar for dollar 
the difference either in gold or in legal tender between the present 
gold value and the former gold value of the dollar. Held on certifi- 
cate from the Court of Claims, that the payment dollar for dollar was 
a payment through which no loss was sustained. Nortz v. United 
States.5 

The Joint Resolution, the validity of which the Court upheld as 
to private contracts in the first of this series of cases, undoubtedly 
goes beyond any previous attempts at currency control. Although 
Justice Bradley in his dissent in the Trebilcock case intimates that 
Congress could not in its exercise of its power over the currency be 
bound by a clause in a private contract, yet he spoke with reference 
to the efforts of Congress to establish the circulability of legal tender. 
Congress could, therefore, in the exercise of its power over currency, 
in order to achieve uniformity, forbid the use of gold as a means of 
payment. In the present cases, however, the power of Congress over 
the currency has been extended to include the prohibition of gold as 
a measure of payment. The attempt, therefore, to limit this exercise 
of congressional power by means of contract cannot be upheld. And 
insistence that the gold clause be given effect would result in such a 
limitation on Congress. For, as the Court points out, the economic 
impossibility of forcing corporate debtors to make payment on their 
obligations in terms of deflated currency while their income con- 
sists of inflated currency, would effectually prevent Congress from 
taking those legally permissible steps to regulate currency. The power 
over currency cannot be exercised in a vacuum. And although the 
Court insists that economic and social factors cannot carry more 
weight than the requirements of law, yet it is also clear that in the 
exercise of this particular power of Congress the economic and social 
consequences must be considered. 

The decision in the case of the United States bond raises some 
rather perplexing questions. The Chief Justice points out that despite 
the unconstitutionality of the repudiation of the debt there is no re- 
covery because no damage has been sustained. The absence of 
damage lies primarily in the fact that the limitation on the use of gold 
would make payment in gold of no advantage to the bondholder, for 
he could obtain only dollar for dollar in legal tender. Furthermore, 
it is pointed out that the purchasing power of the present dollar is 
not sufficiently smaller than that of the dollar which purchased the 
bond to constitute a legal damage. Two questions are raised by this 
solution of the problem: First, if the free use of gold were again 
restored, could the bondholder then claim payment in terms of the 
earlier gold value of the dollar? And second, if the purchasing power 





°55 Sup. Ct. 428 (U.S. 1935). 

*For a detailed discussion of the validity of gold clause prohibitions, see 
Comment (1934) 9 Wis. L. Rev, 295. 

*Trebilcock v. Wilder, 79 U.S. 687 (1870). See also Bronson v. Rodes, 
74 US. 229 (1868). 
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of the dollar fell below that of the dollar which purchased the bond, 
could the bond holder then claim that he had been damaged? Neither 
question may arise, for Congress may refuse to permit suit against 
the United States. The concurring opinion of Justice Stone seems 
to avoid these difficult questions as to damages by placing the de- 
cision on the grounds that Congress has rendered itself immune to 
suit by the exercise of its sovereign power over currency, although 


the act of repudiation similarly is viewed as unconstitutional. 
E. S. WENGERT 


CoNsTITUTIONAL Law—SystemaTic Exctusion oF NEGROES 
FROM JURY—DENIAL oF EQuat Protection or Laws To Necro Dz- 
FENDANT—SUFFICIENCY OF EvIDENCE To EsTasBLisH DiIscRIMINA- 
TION.—Defendant is one of nine negro boys charged with raping two 
white girls on a freight train proceeding through Alabama. A mistrial 
was declared as to one. The other eight were found guilty by an all 
white jury and sentenced to death after a trial in Jackson County. 
The Supreme Court of Alabama reversed the conviction as to one of 
the boys and affirmed for the rest, including this defendant.1 The 
Supreme Court of the United States reversed the holding on the 
theory of inadequate representation by counsel.2 Thereafter the 
venue was changed to Morgan County. Defendant’s motions to quash 
the indictment and the venire for the exclusion of negroes because of 
color were denied and a second conviction was affirmed. Norris v. 
State.8 A petition for certiorari filed November 17th, 1934 is pending 
before the United States Supreme Court. 

Although no citizen has a right as incidental to his citizenship to 
serve on a grand or petit jury,‘ it is settled by the Supreme Court of 
the United States that whenever by any action of a state, whether 
through legislative enactments, through its judicial tribunals or 
through machination of its executive or administrative functionaries, 
negroes are excluded solely because of their race or color from serv- 
ing as grand or petit jurors in a criminal prosecution where a colored 
person is the party defendant, the equal protection of the laws is de- 
nied to him.5 But this does not imply that a negro defendant has a 





* Weems v. State, 224 Ala. 524, 141 So. 215 (1931). 

* Powell v. State, 287 U.S. 45, 53 Sup. Ct. 55 (1932). See Notes and Com- 
ments: (1932) 22 J. Crim. L. 841; (1932) 31 Mich. L. Rev.; (1932) 1 Geo. Wash. 
L. Rev. 116; (1933) 20 Va. L. Rev. 293; (1933) 8 Wis. L. Rev. 370. 

*156 So. 556 (Ala. 1934). See for complete history and outline of pertinent. 
facts: Patterson v. State, 224 Ala. 540, 141 So. 195 (1931); Powell v. State, 224 
ag he: 141 So. 201 (1931) ; Comment (1932) 1 Inter. Jur. Assoc. Monthly Bull. 

o. 6, p. 1. 

Eprror’s Nore: Since this note was written the United States Supreme 
Court has reversed the decision of the Alabama Court, Norris v. State of Ala- 
bama, 55 Sup. Ct. 579 (1935). 

“Haggard v. Commonwealth, 79 Ky. 366 (1881); 6 Am. & Eng. Ency. of Law 
(2nd ed. 1898) 81. 

*Ex parte Virginia, 100 U.S. 338 (1879); see Neal v. Delaware, 103 US. 
370 (1880) ; Rogers v. Alabama, 192 U.S. 226, 24 Sup. Ct. 257 (1903); cf. State 
v. Renville County Board, 171 Minn. 177, 213 N.W. 545 (1927); Pingney, A 
Legal View of Racial Discrimination (1895) 30 Am. Law Reg. (N.S.) 69, 94. See 
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right to say what jurors shall indict or try him,® or that he can claim 
as a matter of right that his race shall have representation on the 
jury ;7 a mixed jury is not absolutely necessary to the equal protection 
of the laws. The only right to which the accused is entitled is that 
in the selection of jurors to pass on his life, liberty or property there 
shall be no exclusion of members of his race because of their color.® 

It is further settled that where the claim of discrimination against 
negroes is based, not on the laws of a state, but on its administration 
by officials as agencies of the state, it becomes a matter of proof.!® 
The remedy of the negro lies in the revisory power of the higher 
court of the state, and ultimately in the power of review which the 
Supreme Court of the United States may exercise over their judgment 
whenever rights secured by the Constitution or laws of the United 
States are withheld or violated.1! The mere fact that there was not 
a negro on the grand jury that returned the indictment, or on the petit 
jury that brought the verdict, would not be sufficient to show exclu- 
sion because of race or color.12 Clear and distinct evidence is neces- 
sary to show discrimination,!* and the burden of proof is upon the 
challenger.1* The inherent difficulty, however, of establishing race 
discrimination is obvious in view of the wide discretion given the 
jury commissioners.!5 Therefore it is necessary that the accused shall 
not be hampered in his inquiries and shall be given full opportunity 
to prove his allegations of exclusion.1* Refusing the defendant full 





Rev. Stat. (2nd ed. 1878) 641, 28 U.S.C.A. (1926) §74, originally a part of the 
Civil Rights Act, 14 Stat. (1866) 27 as to the right of removal to a federal court 
when there has been discrimination in the selection of jurors. For constitutionality 
and construction of the statute see West Virginia v. Strauder, 100 U.S. 303 (1879) ; 
Virginia v. Rives, 100 U.S. 323, (1879). The cases are criticized in Comment 
(1934) 29 Ill. L. Rev. 498. See Note (1927) 52 A.L.R. 920. 

*State v. James, 96 N.J.L. 132, 114 Atl. 553, 16 AL.R. 1141 (1921). See 
Commonwealth v. Wright, 79 Ky. 22 (1880). 

"Virginia v. Rives, 100 U.S. 323, (1879). In Cooper vy. State, 64 Md. 40, 20 
Atl. 986 (1885) it was said it is illegal to select arbitrarily a given number of 
negroes to act as jurors because of their color. 

* Ex parte Virginia, 100 U.S. 338 (1879); Slaymaker, The Right to a Mixed 
Jury (1903) 65 Albany L. J. 131; see State v. Ah Chew, 16 Nev. 50 (1881) as 
to the right of a Chinaman to a mixed jury. 

* Virginia v. Rives, 100 U.S. 323 (1879); see Haggard v. Commonwealth, 79 
Ky. 366 (1881) (as to waiver of a jury selected without discrimination). 

* Virginia v. Rives, 100 U.S. 323 (1879); Martin v. Texas, 200 U.S. 316, 26 
Sup. Ct. 338 (1906). 

™ Bush v. Kentucky, 107 U.S. 110, 1 Sup. Ct. 625 (1883). 

™ Martin v. Texas, 200 U.S. 316, 26 Sup. Ct. 338 (1906); Montgomery v. 
State, 55 Fla. 97, 45 So. 879 (1898) ; Comment (1908) 66 Central L.J. 481. 

* Neal v. Delaware, 103 U.S. 370 (1880) ; see McIntoch v. State, 8 Okl. Crim. 
Rep. 469, 128 Pac. 735 (1912) ; Thomas v. Texas, 212 U. S. 278, 29 Sup. Ct. 393 
(1908). For an adverse criticism of the principal case, see (1934) 29 Ill. L. Rev. 503. 

“Torrance v. State, 43 Fla. 446, 30 So. 685 (1901); Whitney v. State, 43 
Tex. Crim. Rep. 197, 63 S.W. 879 (1901). 

™ Lee v. State, 163 Md. 56, 161 Atl. 284 (1932). See Chadbourn, Lynching 
and the Law (1934). 

“ Carter v. Texas, 177 US. 442, 20 Sup. Ct. 687 (1900). 
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opportunity to prove his claim of discrimination is impairment of his 
federal constitutional rights.17 

But the Supreme Court of the United States has been very 
evasive and reluctant in interfering with the conclusions of state 
courts finding no discrimination against negroes in the selection of 
juries, and thus has transferred its duty of enforcement to state offi- 
cials.18 In Thomas v. State,!® the court accepted as decisive the find- 
ings of the state court on the ground that it is not within its powers 
to look into facts. Since then, however, it said through Mr. Justice 
Holmes, “. . . It does not seem to us sufficient to allow a judge of the 
United States the duty of examining the facts for himself when if 
true as alleged they make the trial absolutely void.”?° It is now es- 
tablished that the United States Supreme Court will review the 
finding of facts by a state court where a federal right has been de- 
nied as a result of a conclusion shown by the record to be without 
evidence to support it.2* 

The population of Jackson County in 1930 was 36,881. The male 
population over twenty-one years of age was 8,801 of which 666 were 
negroes.2!_ Negroes had not for over fifty years served on any grand 
jury, though some were qualified for such service?? The native white’ 
population of Morgan County in 1930 was 37,686 and the negro 
8,311. The male population over twenty-one years of age was 11,814, 
of which 2,236 were negroes.?8 Here too, though nearly a fifth of the 
population were colored, and among these there were many qualified 
for jury duty, no negro has been on a jury in the memory of men.?* 
Negroes from both counties have sat on federal juries.25 And in 
spite of the statutory requirement that the names of all qualified per- 
sons be placed on the jury rolls, no negro names appeared.?¢ 

The Alabama Court, throughout its opinion, admits the above 
facts, and yet concludes that there was no showing of race discrimina- 
tion because it accepts as true the general statements of the jury com- 
missioners that the matter of race or color “never entered into their 
discussion or consideration in selection of names to go on the jury 
rolls.” The unbroken absence of negroes from the juries selected for 





™ Carter v. Texas, 177 U.S. 442, 20 Sup. Ct. 687; Whitney v. State, 43 Tex. 
Crim. Rep. 197, 63 S.W. 879. 

* Franklin v. South Carolina, 218 U.S. 161, 30 Sup. Ct. 640 (1910); Martin 
v. Texas, 200 U.S. 316, 26 Sup. Ct. 338 (1906) ; See Note (1927) 52 A. L. R. 920. 

* Thomas v. Texas, 212 U.S. 278, 29 Sup. Ct. 393 (1908). 

Moore v. Dempsey, 261 U.S. 86, 43 Sup. Ct. 265 (1923). 

* Beidler v. Tax Commission 282 US. 1, 51 Sup. Ct. 54 (1930). 

** 15th Census of U.S. (1930), popl. Vol. III, p. 101, Table 13. 

™ Brief of the defendant in support of the application for a certiorari p. 11, 
referring to the record p. 126-127-128-129-138-164. 15 Census of US., loc. cit. 
supra note 21, at 118 Table 20. See Negro Year Book (1933). 

15 Census of US. loc. cit. supra note 21, at 102. 

“Brief of the defendant, supra note 22, at 21-22, referring to Record p. 
495-496. 15 Census USS. loc. cit. supra note 21, at 120 Table 20. 

* Brief of the defendant, supra note 22 referring to Record pp. 119-120, 21 
and 455-437. 

* Ala. Code (1923) §8606; Ala. Gen. Acts 1931, p. 44-50; (1934) 29 Ill. L. 
Rev. 503, note 17. See Comment (1933) 1 Inter. Jur. Assoc. Monthly Bull. No. 12 
p. 1. 
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half a century or more under the circumstances presents a prima facie 
case of denial of equal protection of the laws by the officers charged 
with the selection of juries.27 To overcome the fact of such exclusion 
there must be convincing factual showing that the exclusion was not 
based upon race or color. The presumption that such officers obeyed 
the constitution and the laws of the state in performing their duties, 
backed only by the unsupported statements of the officers that they 
had never discriminated, is not enough to show that actually there 
was no discrimination.?® 

The petition for certiorari places the Supreme Court of the 
United States in an awkward situation. The court has to face square- 
ly the jury discrimination as that is practically the sole issue taken up 
by the petition. If the court reverses the Alabama holding, it will 
mean that in the South no trial wherein a negro is prosecuted will 
be free from error unless there are negroes on the panel; and if the 
court affirms, it may well be said that discrimination in jury service is 
permissible. Seldom can as extensive research as in the Scottsboro 
case be made to show systematic exclusion. 

VARTAK GULBANKIAN. 


CoNSTITUTIONAL LAw—VALIpITY oF Hawes-Cooper Act-— 
DISCRIMINATION IN STATE STATUTE AGAINST Goops MANUFAC- 
TURED IN OTHER STATES.—Defendant was convicted of violating 
section 343.652 of the Wisconsin Statutes which provides a penalty 
for having possession of and offering for sale any goods manu- 
factured outside Wiscfidsin with prison labor, and not labeled “con- 
vict-made” in the manner prescribed by section 132.13. The defend- 
ant on appeal contended that these two sections of the state statutes 
and the federal act known as the Hawes-Cooper Act,! under which 
the state attempted to justify them, were unconstitutional. Held: 
The Hawes-Cooper Act is constitutional, but the state statutes, be- 
cause they discriminate against goods in interstate commerce, are 
unconstitutional. State v. Whitefield.? 

The Hawes-Cooper Act provides that articles on which prison 
labor has been expended which are introduced into a state or terri- 
tory other than that of their origin shall be subject to the laws of 
that state or territory to the same extent and in the same manner 
as if they had been manufactured there, and that they shall not be 
exempt by reason of their being introduced in the original package 
or otherwise. 

It is apparent that this Act was modeled after the Wilson Act® 
which provided that intoxicating liquors should lose their interstate 
character upon crossing the state line regardless of the fact that they 





™ Neal v. Delaware, 103 U.S. 370 (1880); Lee v. State, 163 Md. 56, 161 Atl. 
284 (1932). 

* Bonaparte v. State 65 Fla. 287, 61 So. 633 (1913); Lee v. State, 163 Md. 
56, 161 Atl. 284 (1932). See Estes v. Com. 229 Ky. 617, 175 S.W. (2d) 757 (1929). 
*45 Stat. 1084 (1929), 49 U.S.C.A. §65 (1934). 
7257 N.W. 601 (Wis. 1934). 
* 26 Stat. 313 (1890). 
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might still remain in the original package, and that they should im- 
mediately be subject to control by the state. This Act was held con- 
stitutional by the United States Supreme Court in Jn re Rahrer.* 
The court held that while the federal government could not delegate 
its own powers or enlarge those of the states, Congress could divest 
certain designated articles of their interstate character at an earlier 
period than would otherwise be the case, and that in doing so 
it was not delegating its power, enlarging those of the states, or 
adopting state laws but was applying its own rule, the uniformity of 
which was not affected by the variance among the state laws. 


The appellant argued that Congress had no power to regulate in 
this manner any article in interstate commerce except those of an 
intrinsically unsocial nature, citing Hammer v. Dagenhart® as author- 
ity for this view. The court was probably justified in its view that 
that case did not apply, since appellant was not complaining of a 
flat prohibition of transportation in interstate commerce such as was 
condemned in that case, but merely of a provision for an earlier 
termination of the interstate character, allowing the state police 
power to act upon the goods at an earlier period than it would other- 
wise. The court in Jn re Rahrer® did not base its decision upon the 
character of the article, but later in sustaining the Webb-Kenyon 
Act? which absolutely prohibited the introduction of intoxicating 
liquors into a state which prohibited them, it found it necessary 
in addition to point out the intrinsically evil character of the goods.* 

There is an obvious difference in the Congressional purpose in 
enacting the two types of acts. By the statute involved in the Dagenr- 
hart case the federal government attempted, by prohibiting the entry 
of the articles into interstate commerce, to exercise a power belonging 
to the states, i.e. the police power, to regulate child labor, while by 
the Hawes-Cooper Act the federal government removes an obstruc- 
tion standing in the way of the use of the state’s police power. 

The court in the instant case refused to sustain the Wisconsin 
statutes involved because they discriminated against goods manufac- 
tured outside the state. That state statutes which discriminate against 
goods which would otherwise have lost their interstate character in 
favor of the same type of goods having their origin within the state 
are unconstitutional has been repeatedly held by the courts® on the 
ground that the goods cannot lose their interstate character as long 
as they are thus discriminated against.1° In People v. Hawkins4 
the New York Supreme Court held a statute similar to section 132.13 
of the Wisconsin Statutes unconstitutional because it thus discrimin- 





*140 US. 545, 11 Sup. Ct. 846 (1891). 

*247 U.S. 251, 38 Sup. Ct. 529 (1918). 

* Supra note 4. 

"37 Stat. 699 (1913). 

* Clark Distilling Co. v. West Maryland Railroad Co., 242 U.S. 311, 37 Sup. 
Ct. 180 (1917). 

*Plumley v. Mass., 155 U.S. 461, 15 Sup. Ct. 154 (1984) contains discus- 
sion of a number of these cases. 
* Welton v. Missouri, 91 U.S. 275 (1875). 
“85 Hun 43 (N.Y. 1895). 
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ated against interstate commerce, and the Ohio Supreme Court held 
similarly in regard to a statute which required the licensing of dealers 
in goods made by prisoners in institutions without the state.!? 
However, there was in fact no discrimination in the present case 
because, as the respondent pointed out, the Wisconsin penitentiary 
markets only one article on which prison labor has been employed, 
namely, binder twine, and this is clearly labeled to show the place 
of its manufacture. The court intimated that if the Wisconsin 
statute had applied equally to the products of our own prisons it 
would have been upheld, but refused to take judicial notice of the 
policy of those engaged in supervising the prisons in requiring that 
the products of prison labor sold for private consumption be labeled 
“convict-made.” Whether the court’s position was advisable seems 
open to question. The regulations of executive departments and ad- 
ministrative bureaus have often, but not unanimously or on all 
occasions, been judicially noticed.1* However, there seems to be a 
growing tendency to recognize the regulations of such boards,'* a 
distinction sometimes being drawn between regulations which are 
generally known and those less popularly known.* The fact that 
the above-mentioned policy of the prison supervisors is merely an 
administrative ruling which could be changed at the discretion of such 
officials, may have been an important factor in the mind of the court. 
However, since there was in fact no discrimination and since a legis- 
lative declaraton of policy on the subject would not be more effective 
in accomplishing the labeling of goods made in Wisconsin penal in- 
titutions and sold for private consumption, there are certainly strong 
reasons to induce the court to take judicial notice of this policy and 
thus to save a statute which they admit is otherwise constitutional. 


Owen D. NEE 


CriminaAL Law — Homiciwe — LiaBitity oF CONFEDERATE — 
Errect oF Arrest.—A, appellant, and B, his confederate, were 
robbing an office when O, a police officer, entered. B dived thru 
a window and escaped from the building. A was arrested in spite 
of his protests that he was selling insurance instead of robbing the 
office. O marched A down the hall at the point of a gun to a stairway 
leading to the ground flood. While O stood with his back to the 
stairs and A continued his protest against the arrest, B returned to 
the building. B ascended the stairs with a gun in his hand and 
killed O. Held: Where one of two confederates engaged in a robbery 
is arrested and the other escapes from the building but returns 
while the confederate under arrest is seeking to be released by false 
representations to the arresting officer, and kills the officer to enable 





* Arnold v. Yanders, 56 Ohio St. 417, 47 N.E. 50 (1897). 

* Wigmore, Evidence (2nd ed. 1923) §2572 (c). 

“Caha v. United States, 152 US. 211, 221, 14 Sup. Ct. 513, 517 (1893); 
Roden v. Connecticut Co., 113 Conn. 408, 155 Atl. 721 (1931). 
*23 C.J. 99, 100. 
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his companion to escape, both are guilty of the murder. People v. 
Bongiorno.* 

The opinion was premised on the doctrine of criminal responsi- 
bility for the illegal consequences of an unlawful act.2 Where 
two confederates are engaged in committing a robbery and one 
of them commits a murder in furtherance of the robbery, both 
are guilty of the murder.’ If the homicide occurs during the 
escape from the robbery, both robbers are guilty of the murder 
because the plan to rob necessarily includes the escape. In the 
principal case, the Illinois court held that the appellant was attempt- 
ing to escape from the robbery by means of false representations 
to the officer when his companion in the robbery killed the officer.5 

As a matter of logic, it would seem that appellant’s escape 
from the robbery was terminated when he was placed under arrest. 
If an escape from a crime is not frustrated when the fugitive is 
arrested, it is difficult to discover any other point where it may be 
said more logically that the escape has ended. If appellant there- 
after was attempting to escape from anything by means of his 
false representations, it was from the custody of the officer and 
not from the robbery. Appellant did not know that his confed- 
erate would return to the building, and there is no evidence of 
any plan between appellant and the killer to effect appellant’s 
escape from the arrest by killing the officer. Appellant was not bound 
to notify the officer of his danger. Mere presence at a homicide 
without any assistance to the killer is not sufficient to render a 
bystander guilty of the homicide as a principal. Nor is a prisoner 
guilty as a principal for a homicide committed by his rescuer where 
the prisoner had not conspired with his rescuer to affect the escape.” 
In view of appellant’s submission to the commands of the officer, 
it cannot be doubted that appellant was under arrest at the time of 
the killing. The theory of the court that appellant was escaping 
from the robbery so long as he continued to protest his arrest is 





*358 Ill. 191, 192 N.E. 856 (1934). 

* Cases are collected in 16 C.J. 82; Note 63 L.R.A. (1904) 353. 

* The leading case in Wisconsin is Miller v. State, 25 Wis. 385 (1870). See 
(1934) 9 Wis. L. Rev. 422. Other cases are collected in 29 C.J. 1073; Notes (1916) 
13 R.C.L. 729, (1899) 45 L.R.A. (N.S.) 55, (1905) 68 L.R.A. 193. 

*Cases are collected in 29 C.J. 1107; Notes (1907) 6 L.R.A. (NS.) 1154, 
(1916) 13 R.C.L. 732. 

* The sole authority cited for the proposition tha: the homicide occured during 
an escape from the robbery is People v. Boss, 210 Cal. 245, 290 Pac. 881 (1930). 
In the Boss case, neither the appellant nor the killer had been arrested when the 
murder was committed. Thus the Boss case does not reach the question in the 
Bongiorno case, viz., whether the appellant’s escape from the robbery had been 
terminated by his arrest prior to the homicide. 

*White v. People, 139 Ill. 143, 28 N.E. 1083 (1891); People v. Dalton, 355 
Ill. 312, 189 N.E. 265 (1934); Connoughty v. State, 1 Wis. 159 (1853). See 
Jones v. People, 166 Ill. 264, 269, 46 N.E. 723 (1897); Hately v. State, 15 Ga. 
346, 347 (1854); Burrell v. State, 18 Tex. 713, 732 (1857); Drury v. Territory, 
9 Okla. 398, 50 Pac. 101, 107 (1900); Monior v. State, 47 Tex. Cr. Rep. 59, 63, 
81 S.W. 726 (1904).; 29 C.J. 1069; (1916) 13 R.C.L. 727. 

"See (1915) 10 R.C.L. 587. 
*5 C.J. 386; Notes (1914) 2 R.C.L. 445, (1890) L.R.A. 532. 
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not convincing. Such a theory would lead to an absurdity in the 
case of a prisoner who insisted on his innocence up until and after 
the time of his conviction. The result of the decision, however, 
is desirable from the standpoint of public policy. If added liability 
for unlawful conduct tends to deter prospective criminals, the 
rule of the Bongiorno case should be a factor in lessening crime. 
It tends to protect law enforcement officers and provides them 
with an additional weapon in the war on crime. 

The inference that an arrest does not necessarily terminate an 
escape from a robbery so as to relieve the robber under arrest 
from liability for a homicide subsequently committed by his con- 
federate may have a legal basis in the cases holding that the question 
of escape and its relation to the original crime is a fact question.® 
By its verdict, the jury found that the killing was a consequence of 
the plan to rob. 

Cuartes E. NIEMAN 


EvIipENCE—TESTIMONY OF PaRTy AS TO SELF-SERVING DECLAR- 
ATION WHEN Part oF THE Res Gestae.—Plaintiff brought action 
for damages sustained in railroad crossing accident. At the trial he 
testified to certain self-serving declarations which he made immedi- 
ately after the accident to the effect that negligence of defendant’s 
agent caused the accident, and this testimony was admitted, apparently 
on the theory that it was part of the res gestae. Held: This evidence 
was inadmissible. A party may not bolster up his case by testimony 
that he made a self-serving declaration, even though it was a part 
of the res gestae. To hold otherwise would tempt a party accidentally 
injured to make evidence for himself; and plaintiff’s evidence was 
not made competent because there were witnesses who heard his 
statement. Fischer v. Chicago & N. W. Ry. Co. 

The holding in the principal case was based squarely on the de- 
cision in Perkins v. Great Northern Ry. Co.,? which has been ap- 
proved at various times by the Minnesota Court. However, Minne- 
sota has permitted participating witnesses, who were not parties, to 
testify as to their own declarations when part of the res gestae,‘ 
and it is the generally well settled rule that a witness may, with cer- 
tain limitations, testify as to the plaintiff’s self-serving declarations 
where: (1) they are made in the presence of the other party under 
circumstances making them admissions by adoption or silence, or 
(2) they are part of a conversation of which some other part has 
already been admitted in evidence, or (3) where they are part of 
the res gestae, or (4) come within some other exception to the hearsay 





* Notes (1916) 13 R.C.L. 732, (1905) 68 L.R.A. 285. 

*258 N.W. 4 (Minn. 1934). 

*152 Minn. 226, 233, 234, 188 N.W. 564, 567 (1922). 
, *O’Connor v. C. M. St. P. & P. Ry. Co., 190 Minn. 277, 251 N.W. 674 
1933). 

“Lambrecht v. Schreyer, 129 Minn. 271, 152 N.W. 645 (1915); State v. 
Alton, 105 Minn. 410, 117 N.W. 617 (1908). 
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rule, such as the exception for a statement of a present subjective 
mental or physical condition.® 

In Heg v. Mullen® the plaintiff was permitted to testify as to her 
self-serving declaration made just prior to the accident on the ground 
that it was part of the res gestae, and the court made no distinction 
between testimony by the plaintiff declarant and by a third person. 
It would seem that, if the res gestae rule is to be acknowledged as 
having any value, the distinction made in the principal case is an 
improper limitation. The very reason of the rule admits the reliability 
of the declaration, and it is difficult to see what difference it makes 
who relates the declaration in court, particularly where, as here, there 
were witnesses present on whose testimony an impeachment could be 
based, both as to whether the declaration was in fact made and as 
to whether it was true. Since the court assumes that the statement 
was spontaneous, 1.¢., a part of the res gestae, and since such declar- 
ations of a party are competent when testified to by other witnesses, 
the court’s real objection must have been directed at the accuracy 
of the report of the declaration. A party may be asked what he did 
at the time of the accident; why not ask him what he said at the 
time (his speech-acts) when within the res gestae rule? The jury 
may still consider the crcumstances, the parties veracity, etc. The 
simplest way to learn a person’s state of mind at a given time is to 
ask him what it was. This is generally permissible,’ and spontaneous 
speech is but another, and closer, evidence of state of mind—which 
is the very basis of the res gestae exception. 

There is no principle of evidence especially excluding self-serving 
statements. The hearsay rule excludes all extra-judicial assertions, 
and therefore the only inquiry need be whether such assertions are 
covered by some exception to the hearsay rule.* Some authorities? 
suggest that res gestae as a distinguishing factor is a nullity, and 
that in a situation such as the instant case where the testimony is 
offered as he truth, the sole guarantee of trustworthiness is spon- 
taneity, and that should be the only question. Moreover, it is diffi- 
cult to see here how the admission of this declaration was really 
prejudicial, although the authority is contra. The plaintiff could 
have given similar testimony on direct examination, and unless that 
be impeached, proof of his prior consistent statement is valuless.!° 





* Mineola Mill Co. v. Griffen, 18 Ga. App. 668, 90 S.E. 360 (1916); Rogers 
v. Manhattan L. Ins. Co., 138 Cal. 285, 71 Pac. 348 (1903); Hines v. Foster, 166 
Wash. 165, 6 P. (2d) 597 (1932); Gifford v. Gifford, 58 Ind. App. 665, 107 N.E. 
308 (1914); St. Louis, B. & M. Ry. Co. v. Fiedler, 163 S.W. 606 (Tex. Civ. App. 
1914). 

*115 Wash. 252, 197 Pac. 55 (1921). 

"State v. Holland, 193 N.C. 713, 138 S.E. 8 (1927); State v. Phillips, 279 
S.W. 749 (Mo. 1926). 

*3 Wigmore, Evidence (2nd ed. 1923) §1765. 

* Morgan, A Suggested Classification of Utterances Admissible as Res Gestae 
(1922) 31 Vale L. Rev. 229, 238. 

*2 Wigmore, Evidence (2nd ed. 1923) §1124; 5 Jones, Commentaries on 
Evidence (1914) §870. 
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It is true that a man cannot make evidence for himself by writing 
a letter containing statements he wishes to prove and sending it 
to his opponent," but that is not similar to our problem as there is 
no element of spontaneity. Some cases!” have not permitted witnesses 
to testify to their own declarations, but the reason there was also the 
lack of the so-called res gestae, or spontaneity. It would seem that 
the general rule that admissibility of declarations as part of the 
res gestae is a question for the trial court’* should be applied in the 
present situation as well as in any other. 

The Wisconsin Court has not passed on the problem. It has held 
that declarations are verbal parts of the res gestae only when con- 
temporaneous,’* and in such a case a witness may testify as to the 
self-serving declarations made by one of the parties.** If the problem 
should arise in this state it would seem that the view of the Heg’® 
case would be the better one to adopt. 

RicHarp S. HipPENMEYER 


INSURANCE—INTEREST OF VENDEE IN DEFAULT UNbeER LAND 
Contract.— Plaintiff vendee made stipulated payments under a land 
contract until the time of the issuing to him of the policy in suit 
which insured the premises for a period of three years against loss 
by fire. Thereafter, payments not in accord with the contract were 
accepted by the vendor who did not declare a forfeiture. Fire de- 
stroyed the premises and plaintiff sought recovery on the policy. 
Held: Default in payment, not followed by a forfeiture, is not a 
“change in the interest” of the insured avoiding the policy within 
the meaning of the standard fire insurance policy, section 203.01, 
lines 31-34 of the Wisconsin Statutes of 1933. De Keyser v. National 
Liberty Ins. Co. 


The important provisions of the standard policy in this case 
are: “This entire policy shall be void unless otherwise provided 
by agreement in writing added here to, (a) if the interest of the in- 
sured be other than unconditional and sole ownership; . . . (d) if 
any change other than by death of insured, takes place in the interest, 
title, or possession of the subject of the insurance.” One has sole 
and unconditional ownership when he alone would suffer the whole 
burden of the loss upon the destruction of the insured premises.* 





“A. B. Leach & Co., v. Peirson, 275 US. 120, 48 Sup. Ct. 57 (1927). 

™ Chicago & E. Ry. Co. v. Cummings, 24 Ind. App. 192, 53 N.E. 1026 (1899) ; 
Norfolk & W. Ry. Co. v. Gesswine, 144 Fed. 56 (C.C.A. 6th, 1906). 

* Roach v. Great Northern Ry., 133 Minn. 257, 260, 158 N.W. 232, 233 
(1916). 

“Sorenson v. Dundas, 42 Wis. 642 (1877). 

“ Hall v. American Masonic Accident Assn., 86 Wis. 518, 57 N.W. 366 (1893). 

* Supra note 6. 

*257 N.W. 673 (Wis. 1935). 

* Wis. Stat. (1933) $203.01, lines 25-26, 31-34. 

*In the following situations the insured was held to have “sole and un- 
conditional ownership”: Davis v. Pioneer Furn. Co., 102 Wis. 394, 78 N.W. 675 
(1899) (insured owner of an estate in fee upon a condition subsequent with no 
condition broken, who was also named as grantee in an absolute deed placed in 
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This requirement refers to the time the policy was procured.* In 
the principal case, it was conceded that a vendee not in default under 
a land contract has sole and unconditional ownership.* But in Hinman 
v. Hartford Fire Ins. Co.® the court had held that a vendee in de- 
fault under a land contract which entitled the vendor to a strict 
foreclosure at the time the policy was issued was not the sole and 
unconditional owner although no forfeiture had been declared. If a 
default in payments prior to the procurement of the policy prevents 
a vendee from being a sole and unconditional owner, it would seem 
that a default after the issuing of a policy results in a “change in 
interest”.? In Libby Lumber Co. v. Pac. St. Fire Ins. Co.,® it was 
said, “Such provision refers to some change of interest which makes 
the loss fall upon another person, so that the insured would lose his 
disposition to maintain and protect the property.’”® The provision has 
been held not violated by: (1) a conveyance absolute in form made 
by the insured to secure a debt under a separate written agreement 
to reconvey upon the repayment of the debt, where only the deed 
was recorded ;!° (2) the giving of a mortgage on realty; and (3) 
default in interest and taxes by vendee of a land contract.!* Even 
a sale upon execution following foreclosure, occurring before the 
fire, the insured remaining in possession, does not change the interest 
of the insured, on the theory that the purchaser does not have any 
right to the immediate possession after such sale, and the insured 
retains the right of redemption.’* However, in the case of land con- 





escrow, to be delivered on the performance of the condition) ; Carey v. Liverpool 
and Lond. Ins. Co., 92 Wis. 538, 66 N.W. 693 (1896) (vendee under a bill of 
sale absolute on its face but given as security for a debt, if in possession of the 
property after debt has become due); Case v. Meany, 165 Wis. 143, 161 N.W. 
563 (1917) (holder of a contract entitling him to an absolute conveyance upon the 
payment of a certain sum). 

“See principal case at 257 N.W. 674. 

* Accord: Johannes v. Standard Fire Office, 70 Wis. 196, 35 N.W. 298 (1887) ; 
Matthews v. Capital Fire Ins. Co., 115 Wis. 272, 91 N.W. 675 (1902); Wolf v. 
Theresa Village Mut. Ins. Co., 115 Wis. 402, 91 N.W. 1014 (1902); Evans v. 
Crawford County Ins. Co., 130 Wis. 189, 109 N.W. 952 (1906). 

* 36 Wis. 159 (1874). 

*The phrase has been interpreted as having the same meaning as the phrase 
“right, title, and interest” referring merely to a proprietary or insurable interest. 
Sun Fire Office v. Clark, 53 Ohio St. 414, 42 N.E. 248 (1895), quoted with ap- 
proval in Wolf v. Theresa Village Mut. Ins. Co., 115 Wis. 402, 91 N.W. 1014 
(1902). 

*79 Mont. 166, 255 Pac. 340 (1927) cited with approval in the principal 
case. Cf. definition in Hammel v. Queens Ins. Co., 54 Wis. 78, 11 N.W. 349 
(1882): “such a change of the title of the insured property as divests the in- 
sured of the legal title, and gives the right of possession to some other person 
than insured.” 

*See Vance, Insurance (2nd Ed. 1930) 709 for collection of cases. 

"Wolf v. Theresa, Village Mut. Ins. Co., 115 Wis. 402, 91 N.W. 1014 (1902). 

Ibid. 

“Evans v. Crawford County Farmers Mut. Ins. Co., 130 Wis. 189, 109 N.W. 
952 (1906). 

“Hammel v. Queens Ins. Co., 54 Wis. 78, 11 N.W. 349 (1882). This result 
may be explained on the ground that the earlier standard form provided against 
& change of interest, title, or possession by “legal process or judgment” which has 
now been omitted. 
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tracts, even in strict foreclosure a vendee is entitled to a period of 
redemption,'* and in the principal case the vendee was in fact law- 
fully in the possession of the premises. On this reasoning, the deci- 
sion in Friede v. Mercury Ins. Co.,* upon which defendant relied, 
where the mere commencement of a suit to foreclose a land contract 
was held to be a change in interest, was wrong. 

The court in the principal case while limiting the language of 
the Friede case did not profess to overrule it. However, the court 
did state, without defining the term, that a “complete forfeiture” of 
the contract was necessary to effect a change in interest. It is sug- 
gested that by analogy to the mortgage foreclosure cases, no “com- 
plete forfeiture” occurs in the case of a land contract sufficient to 
cause a “change in interest” until after the expiration of the period 
of redemption, at least while the vendee remains in possession. 

Lee K. BezNor 


Lasor Law—RicGHT or Sote Emp.oyee To BENEFITS OF SEC- 
TION 7(A) OF THE N.I.R.A.—On behalf of fourteen projection ma- 
chine operators in the area, the Independent Projectionists and State 
Employees Union (hereinafter called the Independent) made efforts 
to bargain collectively with the Hildinger-Bishop Company, owners 
of the Princess and Victory Theatres, all of Trenton, N.J. The 
theatre owners refused to make any agreement with the Independent 
and entered into collective agreements with Local 359 of the Interna- 
tional Alliance of the Theatrical State Employees and Moving Pic- 
ture Operators of the United States and Canada, affiliated with the 
American Federation of Labor (hereinafter called Local 359). These 
agreements covered hours, wages and conditions of employment and 
contained a closed shop provision. As a result of the closed shop 
agreements, Edward and Dominick Cruciana, employed by the Vic- 
tory Theatre, and Edward Malkowski, a sole employee of the Prin- 
cess Theatre, were discharged. The Newark Regional Labor Board 
held that the discharges were not in violation of section 7(a) of 
the N.I.R.A.1_ On appeal to the National Labor Relations Board, 





* Dickson v. Loehr, 126 Wis. 641, 106 N-W. 793 (1906). 

* 201 Wis. 65, 228 N.W. 749 (1930). 

*The Cosmopolitan Amusement Co., Inc. and the Crescent Theatre Co., Inc. 
owners respectively of the Victory and Princess Theatres became subject to the 
Motion Picture Code on December 7, 1933. 

Section 7(a) of the N.I.R.A. embodied in that code provides: 

“. ... (1) that employees shall have the right to organize and bargain col- 
lectively through representatives of their own choosing, and shall be free from 
the interference, restraint, or coercion of employers of labor, or their agents in the 
designation of such representatives or in self-organization or in other concerted 
activities for the purpose of collective bargaining or other mutual aid and pro- 
tection: 

“(2) that no employee and no one seeking employment shall be required as a 
condition of employment to join any company union or to refrain from joining; 
organizing, or assisting a labor organization of his own choosing, . : 
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held: The discharge of the Crucianas was in violation of section 7 (a), 
but the discharge of Malkowski was not.? 

Regarding the Crucianas employed at the Victory Theatre, the 
Board had no trouble in reversing the decision of the Regional Board, 
applying the majority rule principle announced in the Houde case.* 
Since the complainants were the only employees in the categories of 
workers included in the membership of Local 359 and the Indepen- 
dent, the Cosmopolitan Amusement Company “violated its obligations 
under section 7(a) by negotiating a collective agreement with a union 
representing none of its employees in face of a request for collective 
bargaining previously made by a union representing all of the em- 
ployees in the particular craft group involved.’ 

However, in the case of the Princess Theatre and Malkowski, 
though the Board found the facts essentially the same as those in the 
case of the Victory Theatre and the Crucianas, it was found that 
section 7(a) did not apply and the decision of the Regional Board 
was sustained. The Board proceeded on the theory that the term 
“collective bargaining” as found in section 7(a) did not include a 
sole employee, since “it is the essence of collective bargaining that 
two or more employees, unite in designating a common agent to ne- 
gotiate on their joint behalf.’’5 

Strictly speaking, the Board arrived at the only possible solution 
afforded by a literal and legalistic interpretation of section 7(a) and 
the common understanding of what constitutes collective bargaining. 
The use of such terms in the act as “collective bargaining,” “em- 
ployees” and “concerted activities for mutual aid or protection” 
would seem to defeat the right of a sole employee to claim its protec- 
tion and rights under subdivision 1, at least.6 However, since Mal- 
kowski’s position is essentially that of the Crucianas and his right to 
continued employment is based upon an identical claim, it would 
seem that a broader and niore liberal approach, bearing in mind the 
policy of the act rather than its literal wording, might have been 
resorted to in order to prevent what appears to be an illogical deci- 
sion insofar as results and comparisons are concerned. 

The language of section 7(a) was clearly drawn to give labor a 
stronger foot-hold through the weapons of collective bargaining and 
union representation and to encourage unionization. To hold that a 
union seeking to strengthen its own position and that of its members 
is to be defeated because in the particular case there is but one mem- 
ber involved, who happens also to be a sole employee, would hardly 
seem to be in keeping with the spirit or purpose of the legislation. 

The collective bargaining provision was to encourage and make 
possible the formation of an agreement between the employer and 





2In the Matter of Hildinger-Bishop Co., Cosmopolitan Amusement Co., Inc., 
Crescent Theatre Cc., Inc., and Independent Projectionists and Stage Employees 
Union (Oct. 1934). } 
*In the Matter of Houde Engineering Corporation and United Automobile 
Workers Federal Union No. 18839 (Aug. 1934). 
* Page 1 of decision. 
*Page 3 of decision. (Italics mine.) 
* The Board held that under the facts there was no violation of subdivision 2. 
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the representative of the employees invested by the latter with the 
power to act for them as a group. The advantages of such arrange- 
ment are almost self-evident and of incalculable benefit to the em- 
ployee.” It is difficult to understand why a sole employee is not sub- 
ject to many of the disabilities of two or more employees in his own 
efforts to negotiate directly with his employer, and why the term 
“collective bargaining” should defeat its own purpose only because 
of literal definition and interpretation. 

Conceding that as a matter of strict interpretation it is not easy 
to take issue seriously with this decision of the National Labor Re- 
lations Board, it is submitted that as a matter of justice the decision 
is not reasonable. Perhaps the only remedy is a revision of section 
7(a) so as to protect the sole employee and the union in cases of 
this kind. 

Davip PREVIANT. 


PRACTICE—ParTIAL NEw TRIAL.—Action by the administrator of 
the deceased, B, to recover for injuries suffered by her when the car 
driven by her husband struck a wagon load of pea vines left on the 
highway at the direction of the defendant’s employees. No warning 
lights having been left on the wagon the jury found the defendant 
negligent and that such negligence was the cause of the deceased’s 
injuries and that the deceased was not contributorily negligent. The 
jury awarded the plaintiff damages of $450 for injuries with the 
exception of injuries to the breast of the deceased and found that 
the injuries to the breast of the deceased were the proximate cause 
of a cancer which developed there and which caused her death, and 
awarded $5,000 damages for the latter injuries. Held: The finding 
of the jury that the injuries to the breast of the deceased caused the 
cancer which developed subsequently was not sustained by the expert 
medical testimony at the trial; judgment reversed and cause re- 
manded for a new trial solely on the question of whether the injury 
which the decedent sustained caused the cancer which the decedent 
suffered and, if so, the amount of damages sustained by reason 
thereof. Bruins v. Brandon Canning Co.’ 

In the early case of Treat v. Hiles* the Wisconsin Supreme Court 
expressly declared that it did not pass upon the question whether in 
an action at law a new trial of a part only of the issues, allowing the 
verdict to stand as to the other issues, might be granted. In the case 





"As indicated in Seager, Labor and Other Economic Essays (1931) the union 
brings to the negotiations the advantages of (a) statistical information on labor- 
markets, business conditions, etc., (b) the ability to assimilate such statistics, (c) 
experience and wisdom as negotiators, (d) equality in economic power with the 
employer, (e) the power to exert a greater influence by wielding the weapons of 
organized labor such as the strike and boycott. 

Further than that the employee as an individual negotiator is subjected to the 
hazard of discharge for being an aggressive nuisance, or will remain employed 
tagged with the epithet of “radical” with little opportunity for advancement or 
complimentary recognition. 

*257 N.W. 35 (Wis. 1934). 
775 Wis. 265, 276 (1889). 
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of Banaszek v. F. Mayer Boot & Shoe Co.,* involving a personal 
injury action by an employee against his employer, the plaintiff recov- 
ered a verdict of $2000. The plaintiff thereupon made a motion that 
the court allow the verdict for $2000 to stand and to grant a new 
trial only for the purpose of assessing additional damages, or in the 
alternative, to let the verdict stand as fixing the liability of the 
defendant and to award a new trial only on the question of damages. 
The court apparently did not pass upon the question of whether or 
not a partial new trial on the sole question of damages could be 
granted, disposing of the case on the ground that the plaintiff had 
no right “to hold fast to the verdict when it favors him and to set it 
aside and have a new trial of the remaining questions in the action so 
far as the verdict is adverse to him.” 

In the case of Braunsdorf v. Fellner* the jury found for the 
defendant in an action by the plaintiff to recover a balance alleged 
to be due to the plaintiff on a sale of his interest in a partnership 
to the defendant. In the same action the defendant interposed a 
counterclaim for goods sold and delivered and also for a wrongful 
attachment of the defendant’s property. The jury found for the 
defendant on his counterclaim. On appeal, the supreme court affirmed 
the verdict as to the plaintiff’s cause of action but reversed the verdict 
for the defendant on his counterclaim because of an error which 
the trial judge made in his instructions to the jury on the question 
of damages. The supreme court remanded the cause of action on 
the counterclaim solely for reassessment of damages, the court holding 
that section 3071, now section 274.35(1), expressly gives the court 
power to reverse, affirm, or modify a judgment in part and if neces- 
sary to order a new trial and that this section therefore necessarily 
confers the power on the supreme court to order a new trial as to 
the part of the judgment reversed. This case, however, is a doubtful 
authority for an argument that there is statutory authorization under 
section 274.35(1) enabling the court to grant a partial new trial, 
because the error in instructions in regard to damages was made in 
the cause of action for the wrongful attachment of the defendant’s 
property, in which cause of action the sole issue appears to be that 
of damages. In other words a new trial on the issue of damages may 
have amounted to a general new trial in this particular instance. This, 
it seems, is the distinction made between this case and the Treat 
case, otherwise the case would appear to be an adoption in full of the 
partial new trial doctrine. Unfortunately the case is not digested on 
this point. 

Without any discussion the Wisconsin Supreme Court has now 
answered the question which it expressly left open in the Treat case, 
in the principal case and also in the case of Wright v. Buckley.5 
There may be other cases with similar dispositions, but if so, they 
are obscure and not digested on this point. In the Wright case, also 





*161 Wis. 404 (1915). 
*76 Wis. 1 (1890). 
5204 Wis. 520 (1931). 
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involving litigation over an automobile accident, the jury found the 
defendants negligent and that their negligence was the proximate 
cause of the plaintiff’s injuries. However the trial court set aside 
the findings of the jury in these respects and entered judgment for 
the defendants. On appeal the supreme court reversed the lower 
court reaching the conclusion that judgment should have been en- 
tered on the verdict for the plaintiff. On a motion for rehearing one 
of the grounds for the respondent’s motion was that of excessive 
damages and that court held that the damages were high, if not ex- 
cessive, and ordered a new trial on the question of damages alone. 

The courts of the United States are not in accord whether the 
right to order a partial new trial existed in the courts at common law® 
but the generally accepted view is that no such right existed at 
common law and that the courts had to grant a general new trial.’ 
Today by the adoption of a rule of court under the Judicature Act 
providing that: “A new trial may be ordered on any question with- 
out interfering with the finding or decision on any other question,” 
the English courts are expressly given the power to limit a new trial 
to specific issues. In some cases in the United States the courts have 
held that a partial new trial could not be granted but that the court 
had to grant a new trial of all the issues.? But the great weight of 
authority is clearly to the effect that where the issues in a cause of 
action are separable and distinct a partial new trial might be granted 
by the court where justice demands it and the rights of any party to 
the suit will not thereby be prejudiced.’ In the Federal courts there 
are conflicting decisions as to whether the court may order a partial 
new trial on the sole issue of damages." 

The Wisconsin Supreme Court in the Bruins and Buckley cases 
reached a result distinctly in accord with the great weight of author- 
ity in this country on the question of granting a partial new trial where 
the issues in a cause of action are separable. It should be pointed 
out that a partial new trial is normally granted on the sole issue 
of damages, which is generally separable. In the Bruins case the 
court awarded a partial new trial on the issue of proximate cause, 
which is less readily separable. The court, accordingly, has in these 





*2 R.C.L. 287, §241 (1914). 

*20 R.C.LL. 221. 

* Yazoo, etc. R. Co. v. Scott, 108 Miss. 871, 885 (1915). 

°46 C.J. 74, n. 5. 

*Simmons v. Fish, 210 Mass. 563, 569, 97 N.E. 102 (1912); 283 US. 
494, 497, 498, 51 Sup. Ct. 513 (1930). See many cases collected in (1907) 7 Ann. 
Cas. 116; Ann. Cas. 1912D 588; Ann. Cas. 1913B 365; Ann. Cas. 1917E 888; 
46 C.J. 74, n. 10; 20 R.C.L. 221 (1918), On the question of granting partial new 
“y - on issue of damages alone see (1931) 16 Minn. L. Rev. 185, 193; 46 C.J. 76, 
n, 24. 

“Twenty One Mining Co. v. Original Sixteen to One Mine, 265 Fed. 469, 
471 (C.C.A. 9th, 1920) ; Calaf v. Fernandez, 239 Fed. 795, 798 (C.C.A. 1st, 1917) 
allowing partial new trial on issue of damages alone. Contra: McKeon v. Central 
Stamping Co., 264 Fed. 385, 391 (C.C.A. 3rd, 1920). McKeon case criticized 
in (1920) 5 Minn. L. Rev. 144; (1920) 34 Harv. L. Rev. 71; (1920) 69 U. of 
Pa. L. Rev. 71; (1920) 91 Cent. L. J. 79. 
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cases laid the foundation for the application and extension of the 
partial new trial doctrine to any issues—damages or otherwise— 
which are separable in the action. 

The rule permitting a partial new trial in a proper case would 
appear to be strictly logical when the practice of the court in per- 
mitting optional remittiturs in cases where the jury has found ex- 
cessive damages is considered.'* The granting of an optional remittitur 
presupposes that all the issues other than that of damages have been 
sustained by the evidence in favor of the plaintiff.1* Consequently 
any case in which the court may grant an optional remittitur is suit- 
able also for the application of the rule enabling the court to grant 
a partial new trial on the issue of damages alone. Logically this 
should be the alternative in the optional remittitur. The two recent 
decisions herein noted, coming as they do after many years of grant- 
ing general new trials where partial new trials would suffice, indicate 
a changing concept of the new trial and may forecast significant 
changes in the disposition of appealed cases and the doctrine and 
application of optional remittiturs. 

HERBERT L. ABRAHAM 


* See Wisconsin cases collected in (1928) 53 A.L.R. 779. 
* Heimlich v. Tabor, 123 Wis. 565, 570, 68 L.R.A. 669, 102 N.W. 11 (1905). 

















NEWS OF THE SCHOOL 


Facutty: Professor William Gorham Rice, Jr., has taken leave 
of absence until September, 1936, to assume the position of United 
States Labor Commissioner at the International Labor Office in 
Geneva, Switzerland. His long association with the labor movement 
in the United States eminently qualifies him for his work as liaison 
officer between the United States Department of Labor and the In- 
ternational Labor Office. 

Mr. Jacob H. Beuscher has rejoined the faculty as a full time 
assistant professor. He graduated from the law school in 1930, and 
held a Sterling Fellowship in the Yale Law School in the school 
year of 1931-32, receiving the degree of J.S.D. He was a part time 
lecturer here in 1930-31, and during the second semester of 1934. 
He practised law in Milwaukee from 1932 to 1935. 

Mr. John C. Stedman has been appointed instructor and head 
of the placement bureau. After graduating from the law school in 
1933, he entered the graduate school on a university fellowship, 
majoring in law. At the same time he acted as secretary to Mr. 
Justice Fairchild of the Wisconsin Supreme Court. He practised 
law in Minneapolis for nine months prior to taking up his work here 
in April, 1935. 

Professor Ray A. Brown will take leave of absence next year to 
go to Harvard University, where he has been awarded the Judah P. 
Benjamin Research Fellowship. Professor Brown will do research 
work in the field of public law. 


FELLOwsHIPs: The following Wisconsin Law School seniors 
and graduates have been awarded fellowships for advanced study in 
other universities: To Columbia Law School: Raymond I. Gerald- 
son, ’35, and Charles H. Jagow, °34. To Harvard Law School: 
Henry J. Fox, ’34. To Yale Law School: Orrin B. Evans, ’35. 
Social Science Research Council Fellowship: Egbert S. Wengert, 
"35. 

Wisconsin Law School Fellowships will be announced in a sub- 
sequent issue of the Law Review. 


PLACEMENT Bureau: The placement bureau recently organized 
by the Law School under the direction of John C. Stedman, who 
joined the faculty April first, is undertaking to assist and advise 
those seniors and recent graduates who have not yet made definite 
plans for their future work. In carrying on this work, the bureau 
is collecting all possible information regarding positions available to 
law graduates, not only in the general practice of law, but in gov- 
ernment offices and private businesses. By means of judicious selec- 
tion, based on the natural qualifications and ability of the men and 
close attention to the preferences of their prospective employers and 
the needs of the particular community, the bureau hopes to be of 
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assistance in placing graduates in localities and activities where they 
can work to the best advantage both to themselves and their associ- 
ates. Close cooperation of the bar is essential if this work is to be 
carried on successfully. Given that cooperation, however, the bureau 
should prove of real value both to the graduates and to the practicing 
bar. The Law Review urges that you help to make this project suc- 
cessful by informing Mr. Stedman of any openings available either 
for permanent location or office apprenticeship, and by supplying 
him with any information or suggestions that may be helpful in 
carrying on this work. 


























CURRENT LEGISLATION AFFECTING BREACH OF 
PROMISE TO MARRY, ALIENATION OF AFFECTIONS, 
AND RELATED ACTIONS* 


N. P. FEINSINGER 
A. INTRODUCTION 


For generations the public has objected to the injustices alleged to 
result from actions for breach of promise to marry, seduction, alien- 
ation of affections and criminal conversation. Recently the Indiana 
Legislature, spurred on by a woman member, crystallized this senti- 
ment in the form of a sweeping statute. New York and Illinois fol- 
lowed suit, and at present at least ten other states, including Wis- 
consin, are considering similar action. 

The principal evils aimed at are coercive extra-judicial settle- 
merts, unfounded actions and excessive verdicts. The law of black- 
mail or extortion is ineffectual to remedy the first mentioned evil, 
since the dread of publicity which controls in the first instance 
prevents the issue from being raised later in any form. While the 
tules of pleading and proof are theoretically a sufficient safeguard 
against the evil of legally unfounded actions, public opinion, stress- 
ing the disproportionately few cases dismissed on the merits, holds 
otherwise. 

Excessive verdicts are a possible danger in any action in which 
the jury is permitted to compensate for wounded feelings or to 
award exemplary damages.' But the actions in question are unique 
in their connotation of sexual misconduct, interference with familial 
relations, and disregard for accepted canons of social propriety. This 
factor aggravates the usual tendency of juries to overcompensate for 
injured feelings and leads them to express their emotional sympathy 
and moral indignation in the guise of exemplary damages. In this 
expression juries are encouraged rather than checked by trial and 
appellate courts. The opinions of the latter characterize these actions 
as involving typically a virtuous and outraged plaintiff and a malic- 
ious and dishonorable defendant, a picture which is often wholly dis- 
cordant with the life pattern. Even in those cases in which plaintiff 





*See Pollock, The Law of Torts (13th ed. 1929) 186-197. 

* This paper follows substantially the second half of the author’s article, 
Legislative Attack on Heart Balm, published in the May, 1935 Michigan Law Re- 
view. Because of similar legislation pending in Wisconsin, permission has been 
secured to republish this portion —Ed. 
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is concededly not deserving of compassion, in view of his or her 
character or behavior, recovery has nevertheless been permitted on 
some general principle of public policy or narrow concept of prop- 
erty right.? 

Public dissatisfaction is not limited to instances of abuse or 
maladministration of the judicial process, but extends to various of 
the hypotheses on which the rules of law themselves are based. 
Courts have traditionally assumed in the case of each of the actions 
under consideration, certain broad social purposes which are served 
by the damage remedy. These purposes include the preservation of 
family solidarity, the prevention of evils resulting from sexual 
promiscuity and the protection of women from male aggression. 
The proponents of the new legislation contend that injunctive or 
criminal sanctions are more appropriate to accomplish these pur- 
poses, and that in any event the damage remedy has proved its in- 
effectiveness as an inhibiting instrumentality. In general the courts 
are charged with failure to abandon their original misconceptions, 
or to adapt the common law to changed mores concerning the func- 
tions of the family, sexual morality and the status of women.® 

The common law and statutory background of the actions under 
discussion has recently been presented in detail The following 
discussion is limited to an analysis of the enacted and proposed legis- 
lation and some of its implications. No attempt has been made to 
discuss constitutional’ or conflict of laws problems raised by the 
statutes. 


B. LEGISLATION—ENACTED AND PROPOSED 


Indiana,* New York’ and IIlinois* have already enacted statutes 
which purport chiefly to abolish the cause of action or remedy of 





* Thus plaintiff in a breach of promise action may generally recover although 
she was of a quarrelsome disposition or had no affection for defendant. See Note 
(1929) 62 A.L.R. 846-849. A husband may recover for criminal conversation or 
alienation of affections although he himself was an adulterer in the first case, or 
affection was totally lacking in the second. See Harper, Torts (1933) 561; Brown, 
The Action for Alienation of Affections (1934) 82 U. of Pa. L. Rev. 472, 488. 

*See 1 Recent Social Trends (1933) Chaps. XIII, XIV. 

m “See Feinsinger, Legislative Attack on Heart Balm (1935) 33 Mich. L. Rev. 
9. 

*See Myers, Validity of Statutes Prohibiting Breach of Promise and Alien- 
ation Suits (1935) 2 Ohio L. Rev. 146. 

*Ind. Laws 1935, c. 208. The proposal passed the House of Representatives 
87 to 7, and the Senate 31 to 15. In two previous sessions it had been introduced 
but failed to pass. The bill is commony known as the “Nicholson Bill” having 
a sponsored by Mrs. Meredith Nicholson, Jr., a member of the Indiana legis- 

ture. 
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damages for seduction, breach of promise to marry, alientation of 
affections and criminal conversation. Ohio,® Michigan,!° Minnesota," 
Nebraska,!2 Oklahoma,!* Texas,14 Wisconsin,® and possibly other 
states,1® have pending substantially like legislation. Missouri!* and 
as reported, Oregon,!® have rejected similar bills. It may be assumed 
that the principal evils aimed at are unfounded actions, coercive 
settlements, and excessive verdicts. It is proposed to discuss the 
Indiana statute (the prototype of this legislation) in the light of the 
situation previously existing in that state, followed by a similar dis- 
cussion of the New York and Illinois statutes, and then to com- 
ment briefly on the proposed legislation in other states. 


(1) The Indiana Statute 


Previous to the recent enactment, Indiana allowed an action for 
damages for breach of promise to marry,!® but would not allow an 
action against a third person, at least a parent, for interference 
with the contract.2° It recognized an action by the husband for his 





"N. Y. Laws 1935, c. 263. The Assembly vote was 146 for and 6 against 
the proposal; Senate, 36 to 9. This was the first session in New York in which this 
particular measure was introduced. Commonly called the “McNaboe Bill”, after 
its sponsor, Senator McNaboe, it is patterned closely after the Indiana bill, and 
was signed by Governor Lehman on March 29, about ten days after the Indiana 
bill became law. 

* House Bill 335, passed by the House 97 to 1, and on April 17 by the Senate 

37 to 0. Governor Horner is reported to have allowed the bill to become a law 

without his signature, expressing doubt as to its constitutionality. See New York 
Times, May 6, 1935 at p. 11. 

* Senate Bill 192, House Bills 123, 170. The House is reported to have voted 
in favor of one of these measures 89 to 11. See Milwaukee Sentinel, May 10, 
1935 at p. 2. 

* Senate Bill 274. On April 9 the bill failed by a single vote to obtain a 
majority in the Senate (Chicago Tribune, April 10, 1935 at p. 6) but was passed 
by that body on April 15. Milwaukee Sentinel, April 17, 1935, p. 1. 

“Senate File 1361, introduced March 25, 1935, referred to Committee on 
Judiciary 

' See Milwaukee Sentinel, May 7, 1935, at p. 2, reporting the passage of a 
Nebraska woman legislator’s “anti-heart balm bill” by the House of Represent- 
atives, by a vote of 56 to 27. 

* Senate Bill 369. 

* House Bill 895, reported favorably by Committee on Judiciary, April 2, 
1935. 

* Senate Bill 277; Assembly Bill 633. 

*It is reported that bills have been introduced in the following states: 
Arizona, California, Connecticut, Idaho, Maryland, New Jersey, North Carolina, 
Pennsylvania, Rhode Island and Washington. See Milwaukee Sentinel, May 12, 
1935 at p. 11. 

** House Bill 396, reported from the House Committee on March 1 with the 
recommendation that the bill should not pass. 

* Literary Digest, April 13, 1935 at p. 22. 

”Felger v. Etzell, 75 Ind. 417 (1881). 
*” Leonard v. Whetstone, 34 Ind. App. 383, 68 N.E. 197 (1903). 
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damages arising out of intentional injuries to the wife, includ- 
ing enticement?! or alientation of affections,?* criminal conversa- 
tion,2 malicious prosecution?‘ and libel,?5 as well as for damages 
arising from negligent injury.2* It also recognized an action by the 
wife for her damages arising out of intentional injuries to the hus- 
band,?7 including enticement?* and alientation of affections,?® al- 
though not for damages arising out of his negligent injury.*° By 
previous statute an unmarried female of any age might sue for 
damages for seduction ;81 and seduction under promise of marriage, 
of a female under 21 years of age and of good repute for chastity, 
by any male person, was punishable as a crime.8? The parent was 
permitted to sue for damages for seduction or other interference with 
the daughter, although she was not living with or in the service of 
plaintiff at the time of seduction or afterwards, and there was no 
loss of her service.34 

The recent Indiana law is entitled “An Act to Promote Public 
Morals.” Section 1 abolishes “all civil causes of action for breach 
of promise to marry, for alientation of affections, for criminal con- 
versation, and for the seduction of any female person of the age of 
twenty-one years or more.” (Italics ours.) Section 2 provides that 
no act thereafter done within or without the state shall operate to 
give rise to any cause of action for breach thereof. Section 3 pro- 
hibits the filing of or a threat to file any pleading based on a cause 
of action abolished by this Act, whether arising within or outside 
the state. Section 4 prohibits the filing of or threatening to file in 
any court of the state any paper identifying any person as co-respon- 
dent or participant in misconduct of the adverse party in any action 
for divorce, separate maintenance, annulment, or custody or care of 





™ Higham v. Vanosdol, 101 Ind. 160 (1885). 

™ Adams v. Main, 3 Ind. App. 232, 29 N.E. 792 (1892). 

* Van Vacter v. McKillip, 7 Blackf. 578 (Ind. 1845). 

™ Rogers v. Smith, 17 Ind. 323 (1861). 

™* Hart v. Crow, 7 Blackf. 351 (Ind. 1845). 

* Citizens St. Ry. Co. v. Twiname, 121 Ind. 375, 23 N.E. 159 (1890); In- 
dianapolis & Martinsville Rapid Transit Co. v. Reeder, 51 Ind. App. 533, 100 
NE. 101 (1912). 

™ But see Boden v. Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933), noted 
(1933) 9 Ind. L. J. 182. 

* Haynes v. Nowlin, 129 Ind. 581, 29 N.E. 389 (1891). In this case the 
court used language indicating strong approval of the action in general. 

* Holmes v. Holmes, 133 Ind. 386, 32 N.E. 932 (1893). 

* Brown v. Kistleman, 177 Ind. 692, 98 N.E. 631 (1912). See Boden v. 
Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933), cited supra note 27. 

™ Ann. Ind. Stat. (Burns 1926) §271. 

* Ann. Ind. Stat. (Burns 1926) §§2276, 2553. 
* Ann. Ind. Stat. (Burns 1926) §§272, 274. 
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children, unless otherwise determined by the court in its discretion, 
on proper motion. Section 5, relating to pleading, practice and testi- 
mony, prohibits the public revelation of the identity of the third 
person in such proceedings “so as to eliminate extortion and public 
scandal.” Section 6 requires that action be commenced within sixty 
days after the enactment of the law on all previously occurring causes 
of action enumerated in section 1, and that as to any contract to 
marry existing at the time of such enactment, action be commenced 
within sixty days after breach. Section 7 declares void any instru- 
ment thereafter executed within the state in settlement of any claim 
or cause of action abolished or barred by the Act, whether arising 
within or without the state, and makes the inducement to give or ac- 
ceptance of anything of value in such settlement unlawful. Section 8 
provides a penalty for violation of section 3, 4 or 7 by fine of $100 
to $1,000, to which may be added imprisonment for one to five years, 
in the discretion of the court. Section 9 provides for severability, 
and section 10 repeals inconsistent laws, but saves all existing crim- 
inal laws of the state. 

Section 1 of the statute, in abolishing “all civil causes of action 
for breach of promise to marry,” does not destroy the status of be- 
trothal in fact and cannot be regarded as an attempt wholly to de- 
stroy it in law. The relationship has been described as fiduciary, and 
on that basis courts have developed special rules governing the eco- 
nomic transactions between the parties.34 These rules may be expect- 
ed to continue in force. It is more difficult to justify the continued 
existence of actions for damages or an injunction based on wrong- 
ful interference by third parties where such an action has been 
recognized. In so far as such actions require proof of an enforce- 
able contract whose breach has been induced, they may be held 
barred by the statute. But on principle and analogy, the status of 
hetnothel need not be supported by contract to justify recovery for 

malicious” intervention.*5 

Recovery in actions for breach of promise has frequently included 
elements for which an independent action would lie on recognized 
principles of tort,8* promissory estoppel or quasi-contract. The 





“See Jacobs, Cases and Materials on Domestic Relations (1933) 70-77, dis- 

cussing cases of antenuptial conveyances and contracts, insurable interest, etc. 
The most obvious analogies are the actions of a spouse or parent for 
wrongful intereference with the marital or parental status. 

*It should be pointed out that the action has been recognized as based on 
tort, and virtually all courts admittedly apply tort rules as to damages. As in- 
dicating that the true foundation of the action is tort and not contract, see 
Blattmacher v. Saal, 29 Barb. 22 (N.Y. 1858); Pollock v. Sullivan, 53 Vt. 507, 
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statute should not prevent recovery for such elements, even though 
the establishment of the cause of action might require evidence of a 
promise to marry and its breach. The danger of circumventing the 
statute is obvious. But courts cannot escape the burden of constru- 
ing legislation as sweeping as this so as to eliminate the evils aimed 
at without destroying rights not considered by the legislature, whose 
continued existence may be important to society and to individuals. 
Applying this reasoning, plaintiff might still recover special damages*" 
caused by defendant’s fraudulent or other wrongful conduct involv- 
ing incidentally the breach of a promise to marry. For example, 
a female plaintiff might recover her expenditures for a trousseau,®® 
or the value of a business or position abandoned at defendant’s re- 
quest.8® Likewise, she might recover the value of property trans- 
ferred in reliance on defendant’s promise, although in a sense in- 
tended as a gift.4° It is more doubtful whether she should continue 
to recover on a bond conditioned on marriage,*! since such an action 
is substantially the same as an action for damages for breach of 
promise. And perhaps she should not be permitted to recover 
merely for loss of other marriage opportunities,*? since the injury 
could no longer be traced to any legally wrongful conduct on the 
part of defendant, and the change of position would be voluntary. 
Section 1 of the act abolishes “all civil causes of action . . . for 
the seduction of any female person of the age of twenty-one years 
or more.” The probable theory behind the corresponding age limita- 
tion in the previously enacted penal statute is that beyond such age 
the female is presumed to be capable of protecting her virtue. Be- 





38 Am. Rep. 702 (1881); McQuillen v. Evans, 353 Ill. 239, 187 N.E. 320 (1933); 
Comment (1934) 23 Ill. B. J. 59. See Dauphin v. Landrigan, 187 Wis. 633, 205 
N.W. 557 (1925). Tort rules seem also to be applied to the question of survival 
- the action. See Comments (1929) 3 So. Calif. L. Rev. 346; (1929) 4 Camb. 
» Je 

* For a discussion of “special damage” as it pertains to survival of the ac- 
tion, see (1929) 3 So Calif. L. Rev. 346; and (1929) 4 Camb. L. J. 56. 

*See Pollock v. Sullivan, 53 Vt. 507, 38 Am. Rep. 702 (1881), cited supra 
note 36. 

*See reference supra note 37. 

“See Frazer v. Boss, 66 Ind. 1 (1879). But see Kramer v. Bins, 205 Wis. 562, 
254 N.W. 636 (1931). See Jacobs, op. cit. supra note 34, at 120-128, discussing 
cases involving title to engagement rings, etc. See New York Assembly Bill No. 
1848, limiting damages to “actual expenses paid or incurred in contemplation of 
marriage,” which passed the Assembly. but was never voted on by the Senate. 
Several attempts have been made in England to limit recovery to actual pe- 
cuniary loss. See White, Breach of Promise of Marriage (1894) 10 L.Q. Rev. 
135, 142. 

“See Atkins v. Farr, 1 Atk. 287, 26 Eng. Reprint 183 (1738). 

“See Pollock v. Sullivan, 53 Vt. 507, 38 Am. Rep. 702 (1881), cited supra 
note 36. 
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hind the new civil statute appears to be the correlative theory that an 
action brought by a woman over twenty-one years of age is likely to 
be unfounded in fact, and that the availability of such an action con- 
stitutes a means of extortion. Possibly the legislature was concerned 
with the additional danger of excessive verdicts based on jury pas- 
sion and prejudice, aroused by the nature of the wrong, although an 
action for seduction of a woman under twenty-one survives the new 
statute. 

As to women over twenty-one, who no longer have a “cause of 
action” for seduction, it might be contended that evidence of the 
seduction is still admissible to prove some independent actionable 
wrong, such as fraud, or to enhance the damages for such wrong. 
One might point to the analogy of the common law action for breach 
of promise to marry, in which evidence of seduction, while not con- 
stituting a separate cause of action or even a separate element of 
damage, is admissible and may be considered by the jury as enhanc- 
ing other elements of damage, both compensatory and punitive. 
However, formerly seduction, while technically merely an incident 
of damages for breach of contract, was often in fact the basis of 
recovery. The same would probably be true in actions nominally 
based on fraud. The palpable danger of defeating the legislative 
purpose makes it fair to conclude that evidence of seduction is in- 
admissible in any action by a woman over twenty-one for any pur- 
pose. 

At common law and under the broad language of the earlier 
Indiana statute a parent could, within certain limitations, sue for 
damages for seduction of an adult daughter. Does the new act 
destroy such right of action? The language of the statute is that 
“all civil causes of action ... for the seduction of any female 
person of the age of twenty-one years or more are hereby abolished.” 
These words are broad enough if literally construed, to suggest 
an affirmative answer to the query. But there seems to be no ev- 
idence, judging by public comment, that the evils of unfounded 
actions, coercive settlements, or excessive verdicts, are character- 
istic of the parent’s action, at least to the same extent as in the 
action brought by the seduced woman herself. Moreover, the par- 
ent’s common law action for seduction of a daughter does not 
depend on the existence of a cause of action in the latter, as con- 
trasted with an action for negligent injury to the child, which is 
frequently held to be barred if the child is precluded by negligence or 
consent from maintaining a separate action. 
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Section 1 of the act also provides that “all civil causes of action 
. . . for alienation of affections, and for criminal conversation . . . 
are hereby abolished. . . .” It is highly improbable that the legis- 
lature intended to distinguish alienation of affections from “abduc- 
tion” or “enticement.” Assuming that the difficulties of proof and 
the corresponding danger of perjury or conspiracy are lessened when 
plaintiff's spouse actually departs from the home, nevertheless the 
evils of coercive settlements and excessive damages attach to both 
types of action, hence they would seem to fall equally within the 
purview of the statute. There may be special injuries now remedied 
by enhancing the damages for alienation of affections, abduction 
or enticement, which may still be deserving of relief by means of a 
separate suit. Such cases must be decided by the court on their 
special facts as they arise. 


No doubt some question will be raised as to the effect of this 
legislation upon the continued application or extension of the con- 
cept of “consortium” to other actions for damages previously regarded 
as concurrent with or flowing from intentional or negligent injury 
to plaintiff’s spouse. It cannot reasonably be supposed that the legis- 
lature meant that thenceforth neither spouse should be regarded as 
having any legal interest in the services, support, or society of the 
other, or as suffering any legal injury through their loss. It is not 
necessary to resort to the technical rule of statutory construction 
that statutes in derogation of the common law are to be strictly 
construed, to avoid such a result. The evils meant to be eradicated 
were confined to the actions specifically proscribed. It would there- 
fore seem to be an unwarranted perversion of language as well as 
a misapplication of legislative intent to extend the statute by im- 
plication to any action by a spouse for loss of consortium resulting 
from intentional or negligent conduct, other than criminal conversa- 
tion or alienation of affections. 


Sections 4 and 5 of the Indiana law, dealing with pleading, prac- 
tice and testimony in actions for divorce, separate maintenance, an- 
nulment, or custody or care of children, prohibit the naming of a 
“co-respondent or participant in misconduct of the adverse party.” 
Indiana recognizes seven grounds for divorce, including adultery, 
desertion, non-support and cruel and inhuman treatment. It is im- 
probable that many divorces are obtained or even sought in Indiana 
on the ground of adultery, for various reasons, including difficulty of 
proof. There appears to be no statutory provision for naming a co- 
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respondent as a party in a suit for divorce or in an yother of the pro- 
ceedings specified, nor is a jury present in such proceedings. 

The evils of “extortion and public scandal” would seem to arise 
primarily from newspaper or other publicity incident to the insti- 
tution or conduct of the proceedings specified, and not from the 
judicial process itself. The statute reduces but does not eliminate 
the possibility of utilizing a threat of such publicity as a means of 
extortion. It may be noted that New York, which recognizes only 
adultery as a ground for divorce, and which permits a co-respondent 
to be served with a copy of the pleading of either plaintiff or de- 
fendant, has not adopted these sections. It is a fair inference that the 
draughtsman of the New York bill (which was patterned after the 
Indiana bill) and perhaps the legislature, did not believe that their 
enactment would result in any appreciable benefit to the public. 


(2) The New York Statute 


In New York prior to the statute, an action would lie for breach 
of promise to marry, but presumably not for interference by a third 
party.*® A husband or wife could sue for loss of consortium through 
intentional injury to the spouse, including criminal conversation 
and alienation of affections ; and a husband could sue for similar loss 
through negligent injury to the wife. A parent could sue for dam- 
ages resulting from intentional or negligent injury to a child, in- 
cluding seduction. A woman had no separate civil action for dam- 
ages for her seduction; however, the penal statutes made it a crime 
for any person “under promise of marriage” or by means of frau- 
dulent representation that they are married, to induce a female of 
previous chaste character to consent to intercourse, provided her testi- 
mony be corroborated by other evidence.*4 


The recent law amends the civil practice act by inserting a new 
article, entitled: “Actions Against Public Policy.” Section 61-a con- 
tains a declaration of public policy which stresses the annoyance and 
pecuniary damage caused to many innocent persons through abuse of 
the now prohibited remedies by unscrupulous persons, resulting in 
the “commission of crime” and the “perpetration of frauds.” There 
are several important points of difference between the New York 
and Indiana laws, chiefly the following: (1) The Indiana law abol- 





“See Stiffler v. Boehm, 124 Misc. 55, 206 N.Y. Supp. 187 (1924); but see 
Guida v. Pontrelli, 114 Misc. 181, 186 N.Y. Supp. 147 (1921). 
“Consol. N.Y. Laws (Cahill 1930) c. 41, §§2175-2177. 
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ishes “all civil causes of action” while the New York law abolishes 
“rights of action . . . to recover sums of money as damage” for the 
specified acts. (Italics ours.) The distinction may be of practical 
significance in determining whether relief other than by way of 
damages may be obtained in New York, such as by injunction to 
restrain interference with the relations between engaged or married 
people. It may also be important as indicating that in New York 
excessive verdicts as well as coercive settlements and unfounded ac- 
tions are included in the evils which inspire the legislation, a matter 
which is not clearly indicated in the language of the Indiana statute. 

(2) Section 61-b of the New York Law*® abolishes all “rights 
of action heretofore existing to recover sums of money as damage 
for the alienation of affections, criminal conversation, seduction, or 
breach of contract to marry...” (Italics ours.) Section 6l-c, 
setting a sixty day limitation for actions based on previously accrued 
wrongs, is worded “. . . criminal conversation, seduction and breach 
of contract to marry.” (Italics ours.) No limitation as to age is 
specified. Hamilton v. Lomax,*® decided by the Supreme Court in 
1858, apparently the only New York case directly in point, reaches 
a conclusion in accord with the general view that at common law no 
action lies for seduction, “because the person seduced assents 
thereto.” But in Graham v. Wallace*™ the Appellate Division al- 
lowed a ward to sue her guardian for seduction, and suggested that 
there may be other cases in which recovery would be allowed, par- 
ticularly where it could be shown that the woman had not con- 
sented or was not equally at fault. There is apparently no Court 
of Appeals decision directly in point. If the provision abolishing 
damages for seduction was not an inadvertence, what is its effect? 
In the absence of a considered opinion by the Court of Appeals, 
and in view of the opinion in Hamilton v. Lomax, the legislature may 
have assumed the existence of a cause of action for damages by the 
woman seduced, and intended to abolish it. On the other hand, it 
might reasonably be argued that the legislature believed that the 
only previous action for “seduction” known in New York was the 





““61-b. Certain causes of action hereafter accruing abolished. The rights 
of action heretofore existing to recover sums of money as damage for the aliena- 
tion of affections, criminal conversation, seduction, or breach of contract to marry 
are hereby abolished.” Sections 61-b through 61-i correspond with the following 
sections of the Indiana law: 1, 6, 2, 3, 7, 8, 9, 10. 

“6 Abb. Pr. 142, 26 Barb. 615 (N.Y. 1858). 

50 App. Div. 101, 63 N.Y. 372 (1900). See also Wells v. Padgett, 8 
Barb. 323, 325 (N.Y. 1850). 
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parent’s action for seduction of a daughter, and that the latter ac- 
tion must therefore he held to be abolished. 

There are several reasons why the latter interpretation should not 
be adopted, aside from the rule that statutes in derogation of the 
common law should be strictly construed. The New York court or- 
iginally based the parent’s action in the case of seduction of a 
daughter, as in the case of negligent injury to a child, on the ground 
of loss of services, although the real damages were said to be the 
wounded feeling of the parent and perhaps of the family in general. 
However, in Pickle v. Page,*® an action for abduction of a child 
brought by his foster parents, while the court reaffirmed the propo- 
sition that “the gravamen of an action brought by a parent for the 
seduction of a daughter is loss of service,” it declared that the ac- 
tions for seduction and abduction are really for a “direct injury” to 
the parent, for which damages for wounded feelings as well as 
punitive damages would be awarded. It does not necessarily follow 
that by omitting one type of action from its prohibition the legisla- 
ture intended to sanction another, but the omission may be considered 
in determining whether the legislation abolished that other. If the 
legislature may be presumed to have had before it the recent import- 
ant and reasoned opinion in Pickle v. Page, in which the highest 
court of the state had treated the parent’s actions for seduction 
and abduction as substantially the same, then it might seem that 
had it been intended to save one action and abolish the other, some 
care would have been taken to make that purpose clear. 


Perhaps the most serious objection to concluding that the parent’s 
action was intended to be abolished is found in the statement of 
policy at the commencement of the act, stressing annoyance and 
pecuniary damage to innocent persons. There seems to be no con- 
certed public condemnation of the parent’s action for seduction in 
New York, based on the complaint that such actions are frequently 
commenced without foundation, or that coercive settlements are 
frequently made. It might well be claimed that “pecuniary damage” 
includes exorbitant verdicts even in well founded actions, result- 
ing from jury passion and prejudice in the guise of compensation 
for wounded feelings and punitive damages. But the case of seduc- 
tion, once proved, except for the possibly stronger connotation of im- 
morality, is scarcely distinguishable from the action of enticement 
or abduction, which the statute cannot reasonably be construed to 





“252 N.Y. 474, 169 N.E. 650 (1930). 
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have affected, although it proceeds on a similar theory and results 
in the awarding of similar damages. 

Finally, in previous actions for seduction of a daughter brought 
by a parent there has usually been evidence of “enticement” or 
“abduction.” If, as the cases indicate, the two causes of action are 
independent, a parent need only to allege abduction rather than se- 
duction to maintain an action despite the statute. There seems less 
danger of an adverse ruling on such an argument than in a post- 
statutory action for fraud connected with breach of promise. In 
the past such fraud has usually been merged in the claim of breach of 
contract, whereas the tort of abduction has usuaily been asserted as 
an independent cause of action. 

Section 61-f of the New York law, which is substantially the 
same as section 7 of the Indiana law, attempts to eliminate the evil 
of private settlements of the causes of action now abolished. The 
settlement of a non-existent cause of action is a contradiction in 
terms, but the purpose of the legislature is clear. The prohibitions 
of this section and the corresponding penalty in section 6l-g are 
directed at the person who procures the execution of such a settle- 
ment, but not at the person induced to settle. Generally a party to 
an illegal agreement cannot recover what he has given thereunder, 
unless the law making the bargain illegal exists for his protection, 
or he is not in pari delicto.*® By the declaration of policy in the New 
York Act, one of the purposes of the act is to protect “persons 
wholly innocent and free from any wrongdoing” from pecuniary 
damage. Whether a person who pays in settlement of a claim based 
on breach of promise to marry, for example, is such an innocent 
party, or is not im pari delicto, may depend on the circumstances of 
the particular case, but if the answer is in the affirmative, then the 
exceptions mentioned above should apply and recovery should be 
allowed. In such case at least, and perhaps in every case, a suit 
should be available to cancel any instrument executed in settlement, 
particularly negotiable instruments, to prevent their coming into 
the hands of bona fide purchasers for value. 


(3) The Illinois Statute 


The Illinois law combines various features of both the Indiana 
and New York laws. Section 1 of the original bill made it unlawful 
to file any pleading seeking to recover “upon any civil cause of ac- 





“Daimouth v. Bennett, 15 Barb. 541 (N.Y. 1853); see Restatement, Con- 
tracts, Ind. Annot. (1933), N.Y. Annot. (1933) §§598, 601, 604. 
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tion based upon alienation of affections, criminal conversation, 
seduction or breach of contract to marry. . . .” (Italics ours.) Since 
in Illinois, as in New York, there is no previous statute allowing a 
seduced woman to sue for damages, the effect of the bill on the 
parent’s cause of action was not clear. However, by amendments 
adopted March 13, 1935, all references to “seduction” were stricken, 
thereby avoiding the issue. Sections 3 and 4 are substantially similar 
to sections 4 and 5 of the Indiana law. 


(4) Other Proposed Laws 


The Minnesota bill is identical with the Illinois bill as amended. 
The Ohio bills likewise adopt various features of both the Indiana 
and New York laws, including the abolition of the cause of action 
for seduction, for which no previous statute, nor presumably the 
common law of the state, allowed the seduced woman an action. 

Section 1 of the Michigan bill abolishes “all civil causes of 
action for alienation of affections, criminal conversation and seduc- 
tion, and all causes of action for breach of contract to marry.” 
(Italics ours). Section 3 requires all actions for “alienation of affec- 
tions, criminal conversation, seduction, and breach of contract to 
marry, ...” previously accrued, to be commenced within sixty 
days after the act goes into effect. Michigan seems to allow the 
seduced woman an action for damages, both at common law and by 
liberal statutory construction.5° Grammatical construction of sec- 
tion 1 suggests that seduction might be considered as enlarging or 
explaining criminal conversation, but section 3 apparently refers to 
seduction as a separate action. Hence the survival of the parent’s 
action is, as in New York, left somewhat in doubt. It may be noted 
also that the Michigan bill has no provision corresponding to sec- 
tion 7 of the Indiana law dealing with settlements, nor any pro- 
vision corresponding to section 4 and 5 of that law dealing with 
identification of third persons in certain legal proceedings. 

The Oklahoma and Texas bills are substantially identical with 
the Indiana law. While no previous statute nor presumably the 
common law gave the seduced woman a cause of action in either 
state, both bills follow the Indiana law in abolishing actions “for the 
seduction of any female person of the age of twenty-one years or 
more.” By negative implication this provision if enacted into law 
might give to a female person under twenty-one a new cause of 





"See Becker v. Mason, 93 Mich. 336, 53 N.W. 361 (1892). 
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action for seduction. Furthermore, its enactment would raise the 
problem of the continuance of the parent’s action for seduction of an 
adult daughter, as discussed previously in connection with the In- 
diana law. 

The Wisconsin Assembly bill follows substantially the provisions 
of the Illinois bill before amendment of the latter, and purports to 
abolish causes of action for “seduction or breach of contract to 
marry.” It is clearly the law in Wisconsin that a woman has no 
cause of action for seduction ; therefore this provision if enacted into 
law would raise nice problems of construction for the court, par- 
ticularly in determining its effect upon the parent’s common law 
action for the seduction of his daughter. The Wisconsin Senate bill 
follows substantially the Indiana law, including the abolition of ac- 
tions for “the seduction of any female person of the age of twenty- 
one years or more.” Just what construction this provision would 
receive, in view of the previous law of Wisconsin, is a matter for 
speculation. 


C. CoNcLUSION 


There are respectable opinions to the effect that undue newspaper 
publicity has caused the public to ignore the private and public bene- 
fits of the actions discussed and has given to isolated cases of abuse 
the appearance of universality.5! The justification for the abolition of 
such actions lies in the fictitiousness of their underlying assump- 
tions, the unwillingness of courts to modify the governing rules to 
accord with social realities, and the ineptitude of the judicial process 
to prevent vicious settlements out of court. 

It cannot be supposed that legislation as sweeping as that con- 
sidered contains no gaps. Undoubtedly succeeding years will witness 
considerable litigation over the construction of the statutes and their 
application to novel situations. It is highly probable that the senti- 
ment which inspired these particular statutes will produce further 
legislation dealing with problems in the domestic relations which for 
decades have caused increasing social unrest. The fate of all such 
legislation will depend upon the current state of public opinion, and 
in no small measure upon the temper of the courts. 





"Such are the opinions of several circuit judges in Wisconsin in response 
to a recent inquiry. The Wisconsin legislature has recently indicated its regard for 
“society and companionship” by providing for compensation for their loss in an 
action for wrongful death. Wis. Stat. (1933) §331.04 (2), discussed in Cameron 
v. Union Aut. Ins. Co., 210 Wis. 659, 246 N.W. 420, 247 N.W. 453 (1933). See 
also Brown, supra note 2, at 505-506. 
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(Continued from the April issue) 
F. HEARINGS 
1. 


When the application and answer have been filed the case is 
set for hearing. A card is made out upon the filing of the applica- 
tion indicating the place in the state where the hearing in the mat- 
ter will be held. These cards are carefully tabulated so that there 
is always available information as to the number of cases awaiting 
hearing at the different cities in the state, and the time when the 
last hearings were held in such places. Once a week a calendar is 
made out setting cases for hearing. The statute’ requires ten days’ 
notice of hearing to be personally served or mailed to all parties 
in interest, and a printed form of notice with provision thereon for 
admission of service has been prepared for such purpose.? 

The commission has adopted the practice of constantly shifting 
the examiners to different sections of the state in the hope that by 
so doing they will not become too friendly with the insurance rep- 
resentatives and employers in given localities. The arrangement 
of the calendar is quite a complicated task. Certain of the smaller 
insurance companies have but few representatives. Also a few 
well-known doctors commonly appear for either the insurer or the 
claimant in those cases which call for expert medical testimony. It 
is advisable, therefore, to accomodate both the insurance represent- 
atives and the expert witnesses so as to enable them to appear at the 
different hearings without too much time and money-consuming 
travel. Definite hours are fixed for the hearing of each case. Thus 
one case will be set for nine o’clock, one for ten, one for eleven, etc. 
The hearing clerk attempts to estimate the probable time which each 








* Reprinted from U. of Wis. Studies in the Social Sciences and History, 
No. 19 (1933). 
*Wis. Stat. (1931) §102.17. 
*See form appended. 
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hearing will consume. This naturally is a difficult matter. In some 
instances, because of the absence of witnesses or attorneys, the case 
will not be presented at all. In such an event the examiner simply 
has to wait around until the time for the next hearing. One reason 
for the setting of definite hours is to accommodate the parties and 
particularly the experts who appear in their behalf. If all cases were 
set for nine o’clock in the morning and the employees and doctors 
were required to wait around during the day until their cases were 
reached, the loss of time would be a considerable hardship and in 
the case of the doctors cause them to be reluctant to appear unless 
they were given fees that might prove exorbitant. A suggestion that 
upon the filing of the application and the answer the parties indicate 
whether or not they are ready for an immediate hearing, seems to 
have considerable value as a means of preventing delay due to the 
postponement of cases. 


2. 


A striking characteristic of Industrial Commission hearings is 
the minor role played by legal counsel. One of the examiners of 
the commission estimated that in one-half of the cases the claimant 
is not represented by an attorney. In the study of cases decided in 
the fiscal year 1929-1930, in which, because of an appeal to the 
circuit court, a complete transcript of the record was available, 
it was found that in twenty-five per cent, the claimants appeared 
alone in their own behalf. This lower proportion is probably ex- 
plained by the fact that these were naturally difficult cases and in 
them the need of legal assistance was apparent from the beginning 
of the proceedings. 

Commission work in behalf of claimants is not considered at- 
tractive to the lawyers of Wisconsin. By the large the work is not 
very remunerative. The statute* provides that no contingent fee 
shall be charged without the prior authority of the commission and 
that in no case shall any such fee exceed 10% of the ultimate 
award. It will be noticed however that this limitation is only as 
to contingent fees and places no limitation on a flat fee based on 
the value of the services performed. The statute authorizes the 
commission upon the application of any interested party, to fix 
the attorney’s fee and to provide that it shall be paid out of the 
award direct to the party entitled. In practice this appears to be 





* Wis. Stat. (1931) $102.26. 
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quite commonly done and an examination of the record shows that 
such fees have not been illiberal. A greater deterrent to commis- 
sion practice in behalf of claiming employees is the fact that such 
work is quite specialized and but few take the trouble to make 
themselves conversant with the act or with the practice under it. 
Some indeed have a considerable practice, on the behalf of claim- 
ants in compensation cases, and a large firm in Milwaukee represent- 
ing the State Federation of Labor has one man, formerly a com- 
missioner, who devotes his time entirely to this work. Generally, 
however, few attorneys regularly represent claimants before the 
commission. 


The employer and the insurer on the other hand are quite uni- 
formly represented by counsel, usually by a single person employed 
by the insurer. One large self-insured corporation in Milwaukee, 
however, frequently leaves its cases to be determined by the com- 
mission without taking the pains to have legal representation, and 
another such employer is represented at many hearings only by the 
plant nurse. In the case of the insurance companies the represent- 
ative is usually not a member of the bar but one of the company’s 
claim adjusters. These men, although not well versed in the com- 
mon law rules of evidence and procedure, acquire a highly specialized 
knowledge of the compensation law and of industrial accidents and 
diseases. One such representative is reported to be much better 
in such cases than the average lawyer. A large insurance company 
doing business in Wisconsin has twenty adjusters in the field work 
in Wisconsin and Minnesota and only one of these is an attorney, 
and he is used in Minnesota where the hearings are more formal and 
technical than in Wisconsin. This company finds that its experience 
with attorneys in such work is unsatisfactory. They consider the 
commission work as somewhat beneath them and soon become dis- 
satisfied and seek other positions. 


There seems no doubt that in the great majority of cases the re- 
spondents, the employers and the insurers, are much better repre- 
sented by counsel than is the claimant workman. The attorneys and 
adjusters of the former are usually men making a business of 
such work with a knowledge of and an interest in compensation 
matters. To the attorney of the claimant, workmen’s compensation 
is in most cases, merely an unlucrative side line concerning which 
he has but little knowledge. Indeed it is said that commonly the 
injured workman is better off without counsel than with it, for in 
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the former case the commissioner or examiner necessarily interests 
himself in behalf of the claimant and thus becomes both counsel 
and judge. If the case is at all difficult of preparation, however, 
legal counsel is a practical necessity to the claimant. While the ex- 
aminer may watch over his interests at the hearing, he cannot pre- 
pare the case before hand, so that important testimony may be over- 
looked and unreliable medical witnesses employed. It also seems 
unquestionable that in the event of a compromise the claimant is 
apt to get a better settlement where he has an attorney to represent 
him than where his representative is the commission which has the 
conflicting desires of securing sufficient compensation for the em- 
ployee and of getting the case settled and off its calendar. Whether 
in order to equalize the positions of the claiming employee and the 
insurance company the state should provide free legal counsel for 
the claimant as is done in Minnesota,* or whether the whole system 
of private insurance should be abolished in favor of a state fund5 
are questions for which no answers will now be attempted. 


3. 


Compensation hearings in Wisconsin are customarily dominated 
by the commissioner or examiner, who presides over them. This is 
usually shown at the very start of the proceedings. One commis- 
sioner, following the practice inaugurated by the first chairman of 
the commission, tries before proceeding with the case, to get the 
contending parties to compromise their differences. More often, 
however, the one in charge of the hearing attempts to segregate 
the points of agreement and disagreement. He is in a good posi- 
tion to do this. Often there has already been some correspondence 
in the matter and the files and pleadings are in his possession, giving 
considerable information in regard to the case. The examiner may 
know, for example, that the real dispute is as to the extent of the 
applicant’s disability, and therefore it ordinarily will not be diffi- 
cult to get the parties to agree that the applicant was an employee 
of the respondent, that he did receive an injury, and the injury did 
arise out of and in the course of the employment. The parties 
can then get down to the real business of determining the extent 
thereof. Much of the useless sparring over matters about which 





‘Wilford, The Administration of Workmen’s Compensation in Minnesota 
(1930) p. 20. 
*See infra. 
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there is no real doubt, often an unfortunate incident of the jury 
trial, is thus obviated. At times this settlement of issues may be by 
formal stipulation but more often it simply appears in the record 
through the questions asked by the examiner and the answers 
given thereto by the respective parties. It may even be the result of 
an informal colloquy between the examiner, the applicant, and the 
insurer. For example, in a certain case in which the applicant claimed 
to have suffered traumatic hernia, there was no real dispute as 
to the wages. The claimant knew that he received forty cents 
an hour but was a little uncertain as to the number of hours worked 
each day. Since the statute fixes the award on the basis of the 
daily wage the matter became important. After listening to testimony 
of the claimant and the employer, the examiner finally suggested 
that it seemed to him that $4.00 a day wage was fair. This being 
agreeable to the parties, the proceedings then went forward. 

Now if the record clearly shows a stipulation or agreement by 
the parties, or clear incontestable testimony concerning the vital 
issues, everything is well. However, there is a danger that in the 
desire to be expeditious and avoid formality, tacit understandings 
and vague assumptions may be made which it is impossible to place 
in the record or the stenographer may fail to catch the real con- 
sensus of the agreement. In one record examined the transcript 
contained a statement of agreement on certain issues in the case. 
It was not, however, in the form of a stipulation nor did it appear 
who had agreed to the stated matters. While normally such pro- 
cedure would not cause difficulty, if there should happen to be an 
appeal, so that the decision would depend upon the state of the 
record, a reversal might result from the failure to properly record 
the agreement of the parties. Parties appearing before the com- 
mission usually co-operate well in this preliminary settling of issues. 
In one hotly contested case the able attorney representing the em- 
ployer was not accustomed to appearing before the commission, 
and he started out by refusing to admit even the fact of employ- 
ment. When the examiner pointed out that the employer had re- 
ported the accident, the attorney retracted from his arbitrary position 
and certain undisputed matters were then admitted and placed in 
the record. 

The examiners’ direction of the case does not cease with this 
preliminary ascertainment of the issues, but throughout the hearing 
he continues to exercise an active part in the presentation of the 
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testimony. If it so happens that the applicant is not represented 
by counsel, the examiner himself conducts the case in his behalf. 
But even if counsel is present the examiner more often than not 
will himself take part in the examination of the parties and their 
witnesses. At times he will wait until the attorneys have finished 
with a witness and then question him himself to bring out points 
which the direct examination either omitted entirely or left am- 
biguous. At other times the examiner will break in the midst of 
the counsel’s examination of his witness and take up the question- 
ing himself. In such instances the proceedings are apt to become 
a general colloquy in which the examiner, the two attorneys, and 
the witness partake, and often it becomes impossible to determine 
just what constitutes the direct and what the indirect examination. 
Moreover, when questions of physical injury are involved, it is 
quite customary for the examiner himself to personally examine 
the injured man. Thus in a hearing in Milwaukee where the hear- 
ing room is arranged in the manner of a court, the examiner was 
observed to leave the elevated bench on which he was sitting, come 
down to the witness stand and examine the head of the claimant, 
which it was claimed had been injured. One of the commissioners 
customarily makes it a practice in cases, where the testimony re- 
quires, to ask the parties to make a rough pencil sketch of the 
premises in order that the situation may more easily be compre- 
hended. These sketches are not formally introduced in the evidence 
but are kept in the file of the case and can be referred to when the 
testimony is subsequently examined. 

The degree of this participation in the hearing, of course, de- 
pends largely on the particular examiner, on the varying abilities 
of the various attorneys and on the character of the case itself. 
Some examiners, like some judges, are loath to take much part in 
the direction of the hearing, while others are constantly interfering 
to ask questions of the witnesses. If the attorneys are skillful in 
the presentation of the case, the examiner may have little to do, 
but if such skill is lacking, it is quite clearly the policy of the com- 
mission and its examiners not to permit parties to suffer through 
the lapses of their attorneys or through the predominating skill of 
one attorney over an adversary. The hearing is not likely, as un- 
fortunately legal trials sometimes are, to become a game of skill 
between opposing counsel. The essential aim of the commission 
is to discover the true facts in the case. Thus where an insurance 
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adjuster was unable to ask questions of a witness that were not 
technically objectionable as leading, the examiner finally took over 
the witness himself and got out his story. In another case counsel 
for the insurer by clever and relentless cross examination was be- 
ginning to shake the testimony given by a claimant on direct ex- 
amination. The examiner interrupted, took over the witness, and 
straightened out his testimony. In yet another case an examiner 
brought out a point in the claimant’s case which claimant’s counsel 
had failed to make clear. This point was subsequently found to 
be vital to the applicant’s claim. 

This activity of the examiners is generally approved by those 
who have much business before the commission, though undoubt- 
edly in individual instances, where the examiner thwarts an at- 
torney in his plans of winning the case, some pique is felt. It must 
be remembered that in a real sense the examiner is an expert in 
all of these cases. He knows better than the attorneys the vital 
points in the compensation law and what is necessary to prove a 
case. Almost invariably his knowledge of industrial accidents and 
diseases is far superior to that of the respective attorneys. More- 
over, even as to the particular case, he usually knows what has 
transpired before the issue came on for hearing. He has the cor- 
respondence file and knows what the contentions of the respective 
parties are. He considers it emphatically his duty to see that suffi- 
cient testimony is secured to enable the commission to make an in- 
telligent determination of the issues and not to allow worthy claims 
to be defeated on account of the ignorance or negligence of the 
parties or their attorneys. 


4. 


The Wisconsin statues are all but silent as to the manner in 
which hearings are to be conducted. “Either party shall have the 
right to be present at any hearing in person or by attorney, or any 
other agent, and to present such testimony as may be pertinent to 
the controversy before the commission.”® The commission’s rules 
of practice provide that the “practice at hearings before the in- 
dustrial commission will conform generally to the rules of practice 
before courts of equity.”7 In the actual procedure witnesses are 





* Wis. Stat. (1931) §102.17(1). 
™Rule of Practice of Industrial Commission of Wisconsin, Rule 1. These 
rules are adopted by virute of Wis. Stat. (1931) §102.15. 
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formally sworn and give their testimony by the usual mode of ques- 
tion and answer. There is also, in form at least, first the direct 
examination by the party presenting the witness on the stand, and 
then the cross examination with the final opportunity for a re- 
direct examination by the first party. As has been seen, in prac- 
tice this orderly method is frequently not followed, but the witness 
is handed back and forth between the two adverse parties and the 
examiner, so that it often becomes impossible to determine what is 
the direct and what the cross examination. As a natural result the 
rule which confines cross examination to matters testified to in the 
examination in chief is more often ignored than observed. The rule 
itself would indeed seem to have but little place in a procedure 
where the magistrate is himself a party interested and in duty 
bound to secure the facts in the case and not merely an umpire 
for the purpose of requiring contending adversaries to observe the 
rules of the game. In this connection it may be remarked that the 
Wisconsin statute’ permitting the calling of adverse parties, their 
agents and employees, for cross examination at the trial is con- 
sidered applicable to compensation hearings. The rule that restricts 
the re-examination by the adversary of such witnesses, after the 
original cross examination, to matters testified to on such cross ex- 
amination® is apparently not very well understood by some examin- 
ers. Thus, in one case, an applicant had called his employer as an 
adverse witness. When the respondent insurance company started 
examining him the objection was made that unless the cross examin- 
ation was confined to matters testified to in the examination in 
chief, the respondent would make the witness his own and be con- 
cluded by any testimony that he might give. The examiner first 
over-ruled the objection, and then later admitted the testimony sub- 
ject to the objection. The result was that the parties each pro- 
ceeded to examine the witness without either one formally claiming 
him as his own. 

The rule against the asking of leading qusetions is theoretically 
applied. If objection is made, the examiner will sustain the objec- 
tion and proper questioning be required. As in courts of law, fre- 
quently a mere suggestion by the adverse party will cause the ob- 
jectionable method of questioning to be abandoned. Again as in 
legal trial, there is much leading which is either preliminary and 
proper, or else is harmless and not objected to. In one instance 





® Wis. Stat. (1931) §325.14. 
* Guse v. Power & Mining Mach. Co., 151 Wis. 400, 139 N. W. 195 (1912). 
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noted, the following questioning of the applicant by his attorney 
occured : 


Q: Was an infection there? 

A: Yes sir. 

Q: Pus come out of it? 

A: There always came pus out of there. 

Q: Did the foot swell? 

A: Yes, sir. 

No objection was made to this. It appeared, however, that the 
real question in the case was whether the applicant sustained the 
relation to the respondent of an employee or of an independent 
contractor, and when the witness came to this point in his testi- 
mony, objections to leading were made and sustained. Neverthe- 
less, it seems indubitable that the leading of witnesses is much more 
common in industrial hearings than in court procedure. In over 
one-half of the cases examined in detail there was found leading 
that would be termed objectionable, in some cases amounting to 
practical testimony by the counsel himself. Apparently the ex- 
aminer does not consider himself bound by the rule against lead- 
ing questions, whether he interferes in behalf of an applicant re- 
presented by counsel, or whether he himself is the representative 
of the applicant at the hearing. Probably we may indulge in the 
presumption that the examiner as a public servant not financially 
interested in the outcome of the proceedings, will be concerned 
only in the ascertainment of the truth, and will not put into the 
mouths of witnesses testimony not truly reflective of the latter’s 
understanding of the case. 

The extent to which the examination of witnesses follows the 
analogies of the court room will largely depend upon the character 
of the case and the extent to which contending counsel are inter- 
ested in the observation of legal technicalities. In one hearing ob- 
served in the city of Milwaukee, where the insurer was repre- 
sented by an able lawyer, thoroughly conversant with the methods 
of the courts of law, the witness was closely watched to see that 
her answers were responsive to her attorney’s questions, and that 
she testified only as to facts within her actual observation and 
not as to her beliefs and conclusions. When the two young men 
representing the applicant both started to examine the same witness 
the attorney for the respondent objected and one adversary alone 
continued with the examination. On the other hand, in an adjoining 
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room at the same time another hearing was in progress. At that 
hearing the applicant was allowed without question by his counsel or 
interruption either from the claim adjuster representing the insurer 
or by the examiner, to talk discursively from twenty to thirty min- 
utes concerning his accident, his injury, and his subsequent medical 
treatment. The explanation of the able attorney representing him 
was that a paranoiac condition incurred through the industrial ac- 
cident was claimed, of which he believed the man’s own rambling 
story of his troubles was the best evidence. 


5. 


In respect to the rules of evidence applicable in commission 
proceedings, the Wisconsin Supreme Court has said, “The In- 
dustrial Commission acting as an administrative body is not held 
to the same strict rule with respect to the rulings on the admis- 
sion of evidence as courts of law. . . . The admission of incompe- 
tent evidence will not operate to reverse the award if there be any 
basis in the competent evidence to support it.”1° Moreover, since 
“the proceedings before the commission are not to be hampered 
by useless formalities nor technicalities” the court has sustained 
the findings of the commission through the employer’s report of 
the accident, an essential part of the evidence had not been formally 
offered in evidence.'! Nevertheless the common law rules of evi- 
dence are not completely abrogated. There must be some evidence 
competent in a legal sense on which to base the findings, and ac- 
cordingly the Commission was reversed in Lloyd v. The Industrial 
Commission! where the only evidence relating to the dependency 
of the applicant on the deceased employee was hearsay. The court 
has also refused to sustain a finding where the only evidence bear- 
ing upon one of the essential facts consisted in the legal conclusions 
rather than in the statements of fact of the witnesses.1% 


To determine the extent to which the common law rules of 
evidence are actually applied in the Commission’s hearings is not 





* First National Bank v. Industrial Comm., 161 Wis. 526, 154 N. W. 847 
(1915). See also in accord Breslauer Co. v. Industrial Comm., 167 Wis. 202, 167 
N. W. 256 (1918). This is substantially the rule in relation to appeals from trials 
before the court without a jury. Wussow v. Hase, 108 Wis. 382, 84 N. W. 433 
(1900). 

“F. Eggers Veneer Seating Co. v. Industrial Comm., 168 Wis. 377, 170 N. W. 
280 (1919). 

188 Wis. 642, 206 N. W. 914 (1926). 
* Tesch v. Industrial Comm., 200 Wis. 616, 623, 229 N. W. 194 (1930). 
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an easy matter. From the personal testimony of those familiar 
with the commission’s work, and from a careful examination of 
the available transcripts of compensation hearings extending over 
a period of two years the following general conclusions may be 
drawn. In about one-half of the instances wherein incompetent 
testimony is offered no objection is made by opposing counsel. In 
the cases where objection is made the result will usually be that 
the objection, if relating to a simple and well-understood principle 
of law, will be sustained. If, however, the rule or its application 
is complicated and difficult, the objection is apt to be over-ruled, or 
more commonly the evidence admitted subject to the objection. In 
forty-eight transcripts available’* for the fiscal year 1929-1930, 
ninety-nine instances were noted in which significant points in the 
law of evidence were involved. In forty-six of these occasions no 
objection was made to the introduction of the evidence. In the 
fifty-three instances where objection was made, in four the objec- 
tionable question was voluntarily withdrawn by counsel without a 
ruling; in fifteen the objection was sustained; in nine it was over- 
ruled; and in twenty-five the challenged testimony was admitted 
subject to the noted objection. As a result, whether because of non- 
objection or because of failure of the official holding the hearing 
to properly exclude the proferred testimony, in about seventy per 
cent of the cases evidence of a technically inadmissable character was 
received. In the testimony admitted subject to objection the theory 
is that the examiner will, when reporting the case to the com- 
mission for its decision, make known to it for final ruling the 
noted objections. In practice, however, these objections are seldom, 
if ever, brought to the commission‘s attention. It must be remem- 
bered that only one of the three commissioners has ever regularly 
practiced before the courts of law. Moreover, the rule that the 
introduction of incompetent evidence is a cause for reversal of the 
commission only where there is no competent evidence to sustain 
the findings, naturally militates against a careful consideration of 
evidentiary questions in single instances. 

The rule against hearsay is naturally most commonly involved, 
and is well understood by the examiners. Nevertheless it seems to 
be more honored in the breach than in the observance. In only five 





*Tn all commission hearings a stenographic record of the proceedings is 
kept. This is, however, transcribed only in the event the case is appealed to the 
circuit court. The available records for a study of this character are not there- 
fore large. 
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out of thirty-five noted instances was hearsay testimony excluded. 
The following case may perhaps be extreme. An employee in a 
quarrel with a fellow workman had been struck, and fell in such 
a manner as to cause his death. The law in this respect would ap- 
pear to be that, if the dispute had arisen out of the work of the 
deceased, the injury would be compensable, but if out of a matter 
personal to him that it would not. As to this vital matter, however, 
the transcript shows the following testimony by the foreman of the 
plant. 


Question: Do you know how this trouble started? 

Answed: Just from hearsay—-What the other men told me. They said 
Jake wanted the truck and George didn’t want to let him take it, 
and the way they say it, Jake took the truck, pushing George away, 
and then George hit him. 


No objection was made by the adjuster representing the insurer, 
and the testimony was admitted in the hearing. 

Since many compensation cases are claims for death benefits by 
the dependents of employees, who have died because of industrial 
accidents or diseases, the Wisconsin statute concerning conversa- 
tions with deceased persons is worthy of special mention. This 
statute provides that “no person . . . in his or its own behalf or in- 
terest, nor any person . . . from, through, or under whom a party 
derives his interest or title, shall be examined as a witness in respect 
to any transaction or communication by him personally with a 
deceased person ... , in any civil action or proceeding in which 
the opposite party derives his title or sustains his liability to the 
cause of action from, through, or under such deceased person.’’!® 
In spite of this statute, however, the Supreme Court has held that 
the widow of a deceased employee, claiming death benefits under 
the compensation law might testify as to conversations with her 
deceased husband. “The widow here does not claim ‘from, through 
or under’ deceased. Her claim is by force of and under the statute, 
not from or through deceased.”!7 In the light of this decision by 





* On the second hearing of the application the employee who had committed 
the assault, testified himself and made it clear that the quarrel did indeed arise out 
of the use of the truck. 

% Wis. Stat. (1931) $325.16. 

** A. Breslauer Co. v. Industrial Comm., 167 Wis. 202, 167 N. W. 256 (1918) 
The court’s statement is hardly comprehensible, for the statute prevents the in- 
troduction of the testimony when the witness testifies in his own behalf or in- 
terest, not only when the witness is one under whom the party claims. The statute 
has since been amended to read “No party or person in his own behalf or interests, 
etc.” 
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the court it is not to be wondered at that in only one out of nine 
noted instances of testimony by claimants of conversations with 
deceased employees was the evidence excluded from the record.1® 

In spite of the Supreme Court’s ruling that documentary evi- 
dence need not be formally offered in evidence,!® it is customary 
for the attorneys or agents of applicants and respondents to iden- 
tify in the regular manner documentary evidence. Nevertheless, in 
the study of the forty-eight transcripts available from one year’s 
work of the commission there were thirteen instances noted where 
documentary evidence was either not formally identified or else the 
evidence itself was not properly admissable. For example, in one 
case the examiner admitted subject to objection the written state- 
ments taken by an insurance adjuster of witnesses to an accident a 
short time after it had occurred. In another, a receipt for a postal 
money order, on which no name appeared, was admitted over ob- 
jection and appeared in the record, the examiner stating that the 
identity of the money order could be verified through the Post 
Office. A very common practice is the introduction into evidence by 
applicants, of the bills of doctors, hospitals, and druggists, for the 
purpose of proving the reasonable expense incurred by or on behalf 
of the employee for medical services, which the employer has failed 
in violation of the compensation act to furnish. The supreme Court 
of Wisconsin has indeed been quite liberal in this respect, even in 
jury trials at the common law,?° and the practice of the commission 
in admitting such evidence is probably not objectionable. A more 
notable thing is the fact that the parties to a hearing will quite 
often, either by stipulation or by informal agreement, admit into 
the record the unsworn reports of doctors who have examined the 
injured man and have given their reports as to his condition and 
the conclusions to be drawn therefrom. In a hearing observed in 
the city of Milwaukee the written report of a doctor selected by the 





*TIn three of the nine cases no objection was made to the evidence; in six, 
objection was made. In three of these latter cases the evidence was, however, 
admitted subject to the objection. In the remaining three the objection was first 
sustained but later when the same testimony was again offered the testimony in 
two of the cases was admitted subject to objection so that in only one of the nine 
cases was the evidence entirely excluded. 

See F. Eggers Veneer Seating Co. v. Industrial Comm., supra n. 11. 

» Gerbing v. McDonald, 201 Wis. 214, 218, 229 N. W. 860 (1930): 

“Error is claimed because the court permitted the jury to assess doctor’s 
bills as an element of plaintiff's damages in the absence of evidence of the reason- 
able value or necessity of the services charged for. The weight of authority 
seems to be that where the character of injury and of the treatment and the service 
are fully proved, this constitutes evidence from which the jury may allow damages 
although there is no proof of either necessity or the reasonable value of the service.” 
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commission for examination of the applicant was admitted without 
objection, the attorney stating that he reserved the right to cross ex- 
amine this doctor at a later date if he so desired. In another hear- 
ing the applicant claimed an injury to his shoulder and had had 
X-ray plates taken of the affected member. The commissioner and 
the attorneys and doctors of the contending parties examined these 
plates although they did not appear to have been formally introduced 
in the evidence. 


It would seem that there is considerable danger in a too inform- 
al dealing with documentary evidence and exhibits. The purpose of 
their formal identification and introduction is to unmistakably make 
them as the identical evidence introduced at the hearing. Without 
this, there may be nothing to distinguish them from other documents 
and exhibits fugitively introduced ex parte into the file of the case, 
and of course not properly cognizable either by the commission or 
by the reviewing court.21_ There should be sufficient attention to 
spurious evidence. 

Real evidence is probably used to a greater extent in Industrial 
Commission cases than in court trials. It usually consists in the 
exhibition by the injured man of his particular injury. Oftentimes 
at the hearing he will be asked to exhibit the injured member, or 
to raise his arm or leg in, order to indicate the degree to which the 
motion of the injured member has been hindered. At one hearing 
observed by the writer, the claimant was asked to remove his shoes 
and to walk back and forth in the hearing room in order that the 
commission might observe the extent to which his ankle had been 
injured. As in jury trials the difficulty with such testimony is that 
it cannot be preserved in the record in such a way as to enable a 
reviewing court to judge the weight thereof. This circumstance, 
however, should not exclude such evidence any more than in jury 
trials.22 Indeed since the examiners and the commissioners are them- 
selves experts in the diagnosis of industrial injuries and diseases 
and do not have to depend upon the word of other experts to 
ascertain the existence of such ailments or appraise the extent thereof, 





"In Milwaukee Corrugating Co. v. Industrial Commission, 197 Wis. 414, 
222 N. W. 251 (1928), the Supreme Court found in the files of the case returned 
to it, a blue print of an alleged guard for the machine on which the applicant had 
been injured. The court said that this was “not an exhibit received in evidence. 
This blue print is a mere fugitive paper and cannot be considered by this court.” 
detail at least to prevent this possible confusion of the real with the 


™See Wigmore, Evidence (2nd ed. 1923) §1168. 
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there seems to be double reason why such evidence should be used in 
commission hearings. 

Although there is a general recognition of the fact that the 
receipt of illegal evidence, whether subject to objection or not, is 
bound to influence the mind of the examiner in making his final de- 
cision of the case, there is no positive feeling that a closer adherence 
to the common law rules would be desirable. It is not thought that 
hearings are delayed by the admission of irrelevant testimony. There 
is even a feeling that the examiner should be informed of all mat- 
ters having a bearing on the case whether they be provable by the 
technical rules of evidence or not, and that a strict adherence to the 
common law rules might defeat many worthy cases. 

The question may be raised, why the large insurance companies 
and the large self-insured employers, who are defendants in so 
many cases, do not insist upon a closer adherence to the technical 
| rules. The explanation is probably in the fact that the usual com- 

mission hearing is not looked upon as a final struggle between two 
contending parties in which the respective antagonists will take ad- 
vantage of every opportunity to forward their own interests and 
| defeat the claims of their adversaries. There is a feeling that ob- 
| 


gy a 


ee 


jection to the admission of illegal evidence is apt to be but of little 
avail since the commission will not suffer a claim to be defeated 
through the failure of a claimant to present proper testimony, but 
will itself see that such testimony is procured even if an adjourn- 
ment of the case is necessary so to do. The fact also that an order 
, of the commission cannot be reversed for the mere admission of 
illegal testimony but only when there is no legal testimony to sup- 
port the findings necessarily leads to laxity in objecting to evidence. 
It can hardly be claimed, however, that this lenient attitude of the 
insurers is due to any inherent altruism or desire to pay claims which 
are not as a matter of fact in law due. It must be remembered 
that the insurance rates of different employers are carefully pro- 
portioned to the compensable accidents occurring in their respective 
plants, so that the payment of claims in the long run does not come 
out of the profits of the insurers but out of the employer and eventu- 
ally from the consuming public. 





6. 


Since most compensation cases involve questions of the cause and 
extent of bodily injuries and diseases, the role of the expert medical 
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witnesses is a most important one. The low esteem in which expert 
medical testimony is regarded in jury trials has become almost a 
commonplace. A prominent physician of Milwaukee, who appears 
often before the commission, stated that he never had and never 
would appear as an expert witness in a personal injury case before 
a jury. He feels that in such cases the expert is hired to give testi- 
mony favorable to the case of the lawyer who employs him, and 
not impartially to tell the truth as he sees it; moreover in the jury 
case, the learned, experienced and conscientious man of science is 
apt to come off second best when pitted against the plausible and 
ready talker, who happens to make a favorable impression on a jury 
of laymen. With the Industrial Commission, however, this informant 
believes conditions are different. He feels that the insurance com- 
panies and the large self-insurers do not desire chameleon-like ex- 
perts who color their opinions to suit the desires of their various 
clients. Moreover, the commission and its examiners, by reason of 
their own knowledge and experience are able to discern true merit 
and honest testimony and thus discourage the spurious and fraudu- 
lent. It is doubtful, however, if universal Utopia has in this respect 
been obtained. In a case where a printer met his death from tuber- 
culosis a controversy developed as to whether this disease was a 
particular hazard of the trade. The contention of the applicant met 
with support from a Bulletin of the Bureau of Labor Statistics pre- 
pared in 1917 by the well-known authority, Dr. Alice Hamilton. 
The insurer’s medical witnesses, however, attributed the admittedly 
high incidence of tuberculosis in the printing trades to other causes. 
In the examination of one of these witnesses the following testimony 
appeared : 


: What do you consider the chief hazards in the printing trade? 

Now, or a few years ago? I could answer that differently. 

: Well two years ago. 

: I would say the principal hazard is their own personal habits I 
think the concensus of opinion in this question is that the majority 
of printers dissipate more or less and drink alcoholic beverages to a 
more or less extent; that they smoke a great deal and keep late hours, 
and I think that those are the things that undermine the system, if 
anything. 


>oO>eo 


This easy condemnation of the personal habits of the printers 
of America hardly complies with the supposed standards of the 
scientific man. 
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In general, however, the character of the expert medical wit- 
nesses appearing before the commission is undoubtedly high. With 
an expert body passing upon the testimony it is dangerous to pre- 
sent uninformed or biased witnesses. Their proclivities being once 
made known, they become suspect in all their dealings, and their 
usefulness as witnesses before the commission is at an end. More- 
over as awards in compensation cases are ultimately made up by 
increased premiums collected from the employers, there is not the 
incentive on the part of the insurers to cut down damages by fair 
means or foul, which too often appears in personal injury cases. 

The foregoing statements have been directed toward the testi- 
mony offered in behalf of the respondents. Admitting all that has 
been said of the high character of the expert witnesses for the em- 
ployers and insurers, how does the claimant fare in his choice of an 
expert? That he is at a disadvantage seems indubitable. In the 
normal case the physician who has treated him is from the panel 
selected by the employer. His chief witness is therefore in the 
employ of the adverse party. Even in the case where the expert 
is not the attending physician, the claimant is in an unfavorable 
position. The insurers are constantly appearing before the com- 
mission with their experts. Such experts of course become known 
to the commission and their testimony is prima facie accepted by 
that body. On medical questions there is a danger that the com- 
mission, the insurer, and the experts, will form a closed group 
which it is hard for an individual claimant to break. He generally 
has but little funds and the expert he hires is apt to be unknown 
to the commission and must first establish with it his reputation as 
to ability and sincerity. The situation is of course improved when 
the commission, acting as the adviser to the claimant, suggests that 
he procure a named expert to examine him, and report to the com- 
mission, and in 1931 this procedure was made a legal duty of the 
commission if the claimant requested it.?% 





**““Whenever the testimony presented at any hearing indicates a dispute, or is 
such as to create doubt, as to the extent of disability, the commission may on its 
own motion or, if the employer or injured employe so request, it shall direct that 
the injured employe be examined by an impartial, competent physician designated 
‘by the Commission who is not under contract with or regularly employed by a 
compensation insurance carrier or self-insured employer. The expense of such ex- 
amination shall be paid by the employer. The report of such examination shall be 
transmitted in writing to the commission and a copy thereof shall be furnished by 
the commission to each party who shall have an opportunity to rebut the same 
on further hearing.” Wis. Stat. (1931) §102.17(1)(c). 

The chief examiner of the commission reports some difficulty in the prac- 
tical administration of this statute due to the fact that there are few competent 
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Labor is, however, sharply critical of the existing situation 
which is indeed one of the chief reasons why the State Federation 
of Labor demands that the Wisconsin system of private insurance 
be replaced by a state fund contributed to by the employers. In 
the hearing before the Wisconsin Legislature of 1929, Mr. J. J. 
Handley, secretary of the State Federation of Labor said: 


One of the sore spots in workmen’s compensation at the present time is 
the fact that the insurance company selects the physician and that so 
many of the doctors selected are grossly biased against the workman when 
it comes to contests over disabilities. ... Many of the physicians have 
become professional witnesses for the insurance companies. It is only 
matural that the doctors appearing before the commission lean toward the 
people paying them. 


The Wisconsin legislature has recognized the likelihood of a 
bias existing in the case of the physicians hired by the employer, 
and even before the 1931 amendment to the law the statutes per- 
mitted the commission in case it felt that the physician provided 
under the law from the panel of the employer had not impartially 
estimated the claimant’s disability, to require at the expense of the 
employer an independent examination of the injured man.24 Con- 
cerning this statute the commission has said: 


This legislation is intended to satisfy in a measure the demand of in- 
jured workmen that they be permitted to select their own physician. The 


plan will give them something approaching a choice and at the same time 
preserve for the employer and insurer the opportunity to see that only 
the most competent physicians and surgeons are called upon to attend 
employes. The agitation for the right of selection by the employe de- 
veloped not because of the incompetence of the physician designated by 
the employer, but more particularly because of conduct both in and out 
of hearing, which the injured men construed as evidence of partiality. 
The amendment requires that the physician shall be impartial and in 
order that the employer and insured may satisfy their obligation and re- 
lieve themselves from the requirement to reimburse an injured man for 
his expenditures for medical service they must see to it that the physi- 
cians named on the medical panel do not establish a course of partiality 
that affects their rights to serve on the panel. The maintenance of strict 
impartiality by attending physicians will accomplish more than all other 
agencies to satisfy injured employes with the plan of medical selection 
by employers.?5 





physicians willing to testify before the commission who do not more or less 
regularly do work for the insurance companies. And, if the commission does dis- 
cover a doctor who is competent and reliable and is not employed by the insurers, 
the companies will ordinarily promptly take him into their employ. 

™ Wis. Stat. (1931) §102.42 (4). 

* Pamphlet edition of the Workmen’s Compensation Act of Wisconsin (1931) 
p. 29. 
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In spite of the efforts of legislature and commission to equalize 
the position of the claimant and the respondent, it is indubitable 
that the ideal of perfect parity is not attained. Unfortunately jus- 
tice has not yet attained to the position where the employee, usually 
impecunious and often uninformed, does not suffer some disad- 
vantage when competing against the experienced, intelligent, and 
financially superior employer and insurer. In the matter of the ex- 
pert witness, the claimant and his attorney would do well to look 
for advice to the commission, or else to employ only those experts 
who have a known reputation in their particular fields. 


F. 


The United States Supreme Court has said?® that the require- 
ment of a hearing necessarily connotes that the decisions made shall 
be based only on evidence regularly introduced at the said hearing. 
This principle has also been enunciated by the Supreme Court of 
Wisconsin.27 In spite of this, however, the statutes of the state 





* Interstate Commerce Comm. v. L. & N. Ry., 227 U. S. 88, 91, 33 Sup. 
Ct. 185 (1912). 

“But the statute gave the right to a full hearing, and that conferred the 
privilege of introducing testimony, and at the same time imposed the duty of 
deciding in accordance with the facts proved. A finding without evidence is 
arbitrary and baseless. And if the Government’s contention is correct, it would 
mean that the commission had a power possessed by no other officer, adminis- 
trative body, or tribunal under our Government. It would mean that where rights 
depended upon facts, the commission could disregard all rules of evidence, and 
capriciously make findings by administrative fiat. Such authority, however, 
beneficiently exercised in one case, could be injuriously exerted in another; is 
inconsistent with rational justice, and comes under the Constitution’s condemnation 
of all arbitrary exercise of power.” 

* International Harvester Company v. Industrial Comm., 157 Wis. 167, 
147 N. W. 53 (1914). Supra section B, Note 15. 

The rule that the orders of the Commission must be based on evidence 
produced at the hearing is considerably relaxed by liberal decision of the Supreme 
Court allowing the commission to indulge in certain presumptions and inferences. 
In Milwaukee Western Fuel Co. v. Industrial Comm., 159 Wis. 635, 150 N. W. 
998 (1915) deceased fell into a river adjoining employer’s place of business and 
was drowned. No one witnessed the fall. A finding that death was due to accident 
arising out of the employment was sustained. It was said that the facts war- 
ranted the commission’s inferrence that the deceased accidentally fell into the 
water. “In the field of inferences from evidentiary facts their action is final 
and controlling under the authority conferred on them by law, unless it appears 
that there is no reasonable basis for their conclusion under the facts and cir- 
cumstances before them.” The familiar presumption against suicide could be 
resorted to by the commission and was not eliminated by the simple admission 
of testimony tending to throw doubt on the presumption. 

In Tewes v. Industrial Comm., 194 Wis. 489, 215 N. W. 898 (1928) two 
men employed at night cutting ice on a lake were found drowned next day with 
absolutely no evidence as to the manner of their death. The court sustained a 
finding that the death occurred in the course of the employment. 
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permit the commission ex parte to take testimony, making investiga- 
tions, and have physical examinations made of claiming employees, 
with the sole requirement that the testimony be reduced to writing 
and that the respective parties have the opportunity to rebut the 
same on final hearing?* In studying a system of adminstrative jus- 
tice it is most pertinent to inquire concerning the extent to which 
the adjudicating body relies upon evidence gathered outside the 
confines of the formal hearing for it is such procedure that sharply 
differentiates the judicial and the executive method. 

Attention has already been called to the fact that the Industrial 
Commission is recognized as a body possessing certain expert 
knowledge, so that at times it has been permitted to make de- 
cisions based on such knowledge, even though contrary to the sole 
proferred testimony.?® That the commission frequently relies on its 





“Tt is considered that when it is established that employees have entered 
upon the performance of their duties and are found at a place where they might 
properly be in the discharge of those duties, nothing appearing to the contrary, 
the presumption of continuity obtains, and the evidentiary facts support the 
inference that at the time of the accident the employees were performing a service 
for the employer growing out of and incidental to their employment.” 

In Habrich v. Industrial Comm., 200 Wis. 248, 227 N. W. 877 (1929) the 
employer contended that the deceased applicant was an independent contractor 
and not an employee. The evidence before the commission failed to show his exact 
status. The court, however, said: 

“Furthermore, we hold that where the facts disclosed show that one is in- 
jured while in the service of another, for the purposes of the compensation act 
it will be presumed that the person injured was an employee, and that the burden 
of proving otherwise rests upon the one seeking to defeat compensation.” 

In Vilter Manufacturing Co. v. Industrial Comm., 192 Wis. 362, 212 N. W. 
641 (1927), an employee died of smallpox. At the time there were 26 cases of 
the disease in Milwaukee. It appeared, however, that two weeks prior to his illness 
he had done some work in an isolation hospital and had there eaten some ice 
cream given him by an employee of the hospital. The court affirmed an award 
of compensation in spite of the employer’s contention that the disease might as 
well have been contracted on a street car or other place as in the aforesaid hos- 
pital. The court said: 

“The ultimate question we have to answer is, can a finding rest on a pre- 
ponderance of probabilities? The assertion made by the plaintiff is that the find- 
ing is only a guess and that it must amount to a reasonable certainty. That a 
finding or verdict must amount to a reasonable certainty is the law. That brings 
us to the question stated somewhat differently. Can the finding to a reasonable 
certainty be based on evidence which only shows a preponderance of probabilities? 

The court held that it could and that in the present case “the preponderance 
of inferences is so great that the commission could say it amounted to a rea- 
sonable certainty.” 

The application of the above doctrine of inferences and presumptions is more 
liberal than in common law actions based upon negligence. See Sorenson v. 
Menasha Paper and Pulp Co., 56 Wis. 338, 14 N. W. 446 (1882). Cf. however, 
Esser v. Industrial Comm., 191 Wis. 473, 211 N. W 150 (1926) in which the court 
refused to sustain a presumption that death of an employee was due to employee’s 
violation of safety orders. 

* Wis. Stat. (1931) §102.17 (1) (b) and (c). See supra section B, note 19. 
*See supra section B. 
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own knowledge concerning industrial diseases and accidents is in- 
dubitable and indeed is usually given as one of the strongest points 
in favor of commission administration of the compensation law. 
Such reliance is had not only in those cases where the commission 
decides between conflicting experts but also in those cases where 
an injured man is examined by a commissioner or one of the 
examiners of the commission. Indeed, one large insurance company 
in many hernia cases does not take the trouble to present its own 
experts but leaves the case to the decision of the examiner, based 
only on the latter’s interrogation and personal examination of the 
injured man. Since courts and juries are permitted to decide without 
proferred testimony questions of fact within the range of the com- 
mon knowledge and understanding of the average judge or juryman, 
should not the commission, where it has expert knowledge be per- 
mitted to decide matters within the range of its own particular 
expertness? Some practices are worthy of special mention, how- 
ever. In spite of the fact that medical works are not ordinarily 
admissible as evidence before the jury®® the Industrial Commis- 
sion professes to take judicial notice of standard medical treatises 
and frequently informs itself by consulting them concerning dis- 
puted points that have arisen at a hearing. At other times it will 
have a transcript of medical testimony taken to submit to differ- 
ent experts in order to gather their opinions upon the subject. In 
a recent case it appeared that, unknown to the insurer, the injured 
man had been examined by a certain doctor and that one of the 
commissioners had seen this doctor and personally discussed the 
case with him. While the local attorney for the insurer was quite 
incensed over this procedure, the head of the claim department 
of the insurance company was not inclined to object. He felt 
sure that all the commissioner was endeavoring to do was to dis- 
cover the true facts in the case and so better inform himself. That 
the gathering of expert knowledge ex parte might lead to abuses 
is apparent. The only guaranty against its abuse is in the high, 
impartial, and professional character of the tribunal that practices 
it. It is not believed that any injustice has arisen because of its 
exercise in Wisconsin. 

The commission’s knowledge ‘of a case is gained not alone from 
the testimony produced on the hearing, but also from many other 
documents contained in its file of the case: the original reports of 





See Wigmore, Evidence (2nd ed. 1923) 1690-1700. 
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the accident, reports by doctors and insurers, and the frequent in- 
formal correspondence in the matter. By virtue of the statute re- 
quiring in case of appeal to the circuit court “that the commission 
shall make return to said court of all documents and papers on 
file in the matter,”®! the entire file is treated as part of the record 
in the case on which the commission may rely in making its de- 
cision. It is true that the Wisconsin law®? provides that reports of 
accidents and of payments of insurance made by employers and in- 
surers “shall not be admissible as evidence in any action arising 
out of the death or accident reported.” Nevertheless, it appears 
that the commission in its findings does rely to a greater or less 
extent upon such reports, particularly as to such minor matters as 
the amount of compensation paid and the wages earned by the 
claiming employee. This ordinarily occurs when such matters are 
really not disputed but there has been a failure to get into the 
record proper evidence concerning them. An example on the use 
of the commission’s records to sustain a finding may be given. In 
a case decided by the circuit court in November, 1929, the injured 
man had been employed to make certain repairs on respondent’s 
hotel by two contractors, who subsequently entirely disappeared. The 
Wisconsin compensation law provides that the principal employer 
can be held for injuries to employees of sub-contractors, if and 
only if the principal employer is subject to the act, and the sub- 
contractor is either not so subject or else has not taken out: in- 
surance. In the case at hand the Industrial Commission had entered 
an award against the hotel owner, though no testimony was given 
at the hearing as to his subjection to the compensation law, or as 
to the other conditions on which his liability to the claimant was 
predicated. The circuit court nevertheless sustained the award be- 
cause the records of the commission showed that the hotel keeper 
by himself taking out insurance had subjected himself to the law, 
and that the sub-contractor had failed to take out insurance and so 
made the respondent liable for the applicant’s injuries. 

Even as to unofficial records in the commission’s file the as- 
sistant attorney general in charge of compensation work states 
that on appeal to the circuit court he frequently has used letters 
from employers and insurers as admissions against them, in order 
to sustain findings of the commission. It would seem, however, 
that such documentary material should not be used, unless it would 





*™ Wis, Stat. (1931) §102.23 (1). 
” Wis. Stat. (1931) §§102.37, 102.38, 102.40. 
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be admissible under the regular rules of evidence. Much of it would 
therefore have to be excluded as hearsay. There is also an addi- 
tional danger. The rule which confines a tribunal making a de- 
cision inter partes to the evidence produced on open hearing, is 
for the purpose of assuring both parties that they are acquainted 
with all the evidence on which the tribunal depends for its judg- 
ment, and have the opportunity of rebutting the same. The use 
of such material should therefore be limited to those cases where 
both parties are fully cognizant of it.88 The commission’s files are 
doubtless public records and open to the inspection of either of the 
contending parties. Accordingly, most of the representatives of 
the larger insurance companies, and those attorneys who in behalf 
of claimants have a considerable practice before the commission 
make it a custom to examine the file in the case before proceeding 
to the hearing. It is probable, however, that other litigants not 
so familiar with the commission methods, would ordinarily feel loath 
to ask for the file of the case in the personal possession of the 
commissioner or examiner. As long as use is made of material 
therein it is suggested that the right of the parties to examine the 
file be formally declared in the commission’s published rules of 
practice. 

A common practice of the commission, indulged in with the 
understanding and consent of the parties, is to obtain by corres- 
pondence subsequent to the hearing of the case essential details 
thereof, which for some reason or another were omitted at the 
formal hearing. Thus doctors’ and hospital bills, records of wages 
paid, etc. may be submitted after the hearing and become regular 
parts of the record in the case. One of the commissioners re- 
ported that in a recent case he had received photographs of the 
premises taken subsequent to the hearing. Copies of these had also 
been sent to the adverse party and the commission expected to use 
them in arriving at its decision. Since both parties consent and 
receive copies of the subsequently tendered evidence, such pro- 





*In Pupinski v. Industrial Comm., 188 Wis. 409, 206 N. W. 195 (1925), re- 
spondent urged as error that the Commission had considered an unsworn state- 
ment by a safety inspector not disclosed to respondent until the case was returned 
to the circuit court. The Supreme Court held that while a finding by the Com- 
mission could not be supported on such evidence alone, since there was other 
evidence to support the finding the Commission would be upheld. It is believed 
that this does not meet respondent’s objections. If the undisclosed report was 
considered by the Commission and had any part in forming the decision of that 
body, the parties were entitled to be informed of it. 
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cedure seems not only unobjectionable, but even a very desirable 
and praiseworthy method of saving time and expense. 

The power of the commission to make ex parte investigations 
is usually and commonly exercised in connection with suspected 
violations of safety statutes and orders, occurring in conjunction 
with industrial accidents, and calling under the laws of the State 
for a penalty in the form of additional compensation to the injured 
man. When such an accident occurs the commission sends its 
deputy to the scene, and if the latter concludes that a violation has 
occurred he so informs the commission, which then imposes on the 
offending employer the statutory penalty. While the latter may 
demand a hearing on the question, he perhaps cannot be blamed for 
considering the procedure somewhat summary and arbitrary. To 
what extent these reports should be considered evidence is uncertain. 
Many of the reports abound with hearsay material. One report 
contained many such statements as “they say,” “I was informed,” 
and “I was told,” without even giving the names of the deputy’s 
informants. The statute indubitably contemplates that the report 
insofar as it is the statement of the deputy’s own observations should 
be part of the evidence in the case, and the writer is inclined to 
agree with one of the examiners of the commission that the evi- 
dentiary character of the report should be confined within such limits 
and should not include hearsay, or the deputy’s personal conclusions 
as to the manner in which the accident occurred. In any event as a 
matter of administrative practice, if the deputy reports hearsay state- 
ments made to him, he should be careful to give the names of his 
informants, in order that the respondent if he so desired could check 
the report to see if it accorded with his own views of the facts. An- 
other suggestion made by an attorney with a large commission prac- 
tice that copies of the report of deputies and engineers should be 
immediately sent to the affected parties seems excellent. 

It is a very common practice for the commission to order or 
suggest that an injured applicant be examined by a medical expert 
designated by the commission and to receive as evidence such ex- 
pert’s written opinion of the man’s condition and the causes thereof. 
It will also frequently receive such reports from the experts hired 
independently either by the applicant or the insurer. An actual case 
is given to illustrate this procedure. In July, 1928, an employee of 
a power company wrote the commission claiming permanent dis- 
ability from an electric shock which had occurred the September 
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previous. On the hearing a conflict in the medical testimony de- 
veloped over the cause of the claimed disability. Not being satisfied 
that the case had been sufficiently presented, the examiner at a 
later date wrote the insurer suggesting that the man’s trouble might 
be due to neurosis and advising an examination at the expense of 
the insurer by the experts at the State Hospital in Madison. Ac- 
cordingly, the applicant reported alone and in person of the com- 
mission offices at the State Capitol where he was then sent to the 
State Hospital and there examined by a doctor who submitted a 
report to the commission that the man was suffering from arthritis 
and that his disability was not due to electric shock. Copies of the 
doctor’s report were sent to both the insurer and the attorney for 
the applicant. In the meantime there had also been received a 
letter from the applicant’s physician at the place of the man’s resi- 
dence. This report, while indicating a disability, did not show 
whether it was due to the electric shock or not. The commission 
sent a letter to the doctor asking for his opinion on the latter point 
and received a short unexplained statement that the disability was 
due to electric shock. Copies of this letter were also sent to the 
insurer and the attorney for the applicant. The result of the case 
was a finding of only $250 for temporary disability. The applicant 
appealed, but the circuit court sustained award on the ground that the 
findings of fact were final. 

That such procedure as this demands an impartial and expert ad- 
ministration capable of discerning between the competent and reliable 
medical witness and the ill-informed and untrustworthy, and also 
of digesting and understanding the technical reports of the examin- 
ing physician is apparent. The wide employment of such procedure 
and the recent extension of it by late amendments to the compensa- 
tion act indicate that in this respect the commission enjoys the con- 
fidence of employers and employees. It would seem that in very few 
cases do the parties to a claim ask the opportunity of cross ex- 
amining either the deputies or the doctors who have rendered written 
opinions. The statute indeed does not make it clear whether they 
have such opportunity, merely saying that the adverse party shall 
have the opportunity to rebut the testimony so reported. It seems to 
be assumed, however, that the right of cross examination is preserved. 


8. 


Normally the taking of testimony by an examiner, or single com- 
missioner is the only hearing demanded or afforded in the proceed- 
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ings before the Industrial Commission. Except for incidental ques- 
‘tions relating to the admission of evidence or some other procedural 
matter there is at this time never any oral argument either as to 
the law or facts of the case. Moreover, even before the commission 
itself, oral arguments are so rare as to be almost a curiosity,®* and 
only in a small proportion of the cases are written briefs submitted.*5 
It thus appears that the right to argue the case before the judges 
who actually decide it, one of the points at issue in the famous case 
of Local Government Board v. Arlidge,®* is before our Industrial 
Conmnission allowed to lapse by non-use. As far as questions of law 
are concerned the commission’s holding is not final, and such matters 
may be fully argued before the circuit and Supreme Courts. As 
far as questions of fact are concerned the commission and its exam- 
iners are not regarded in the light of a lay jury, but as experts in the 
decision of such matters, and oral appeals based on the facts of the 
case are considered as inappropriate as they would be before a judge 
who hears a case without a jury. 


9. 


In the usual trial in a court of law, whether before the court or 
jury, it is the uniform practice once a case has been commenced, to 
continue with it at a single hearing, with the required day by day 
continuances, until the issue has been disposed of. This is a prac- 
tical necessity in jury cases. In hearings before the Industrial Com- 
mission, on the other hand, it is a common practice for the issues 
in a given case to be presented at several different hearings, per- 
haps at intervals of several months, and at widely separated places 
in the state. In the forty-eight cases which were appealed to the 
courts in the fiscal year 1929-30, it appeared that 35% of them re- 





“In the strenuously litigated case of Zurich General Accident and Liability 
Company v. Industrial Comm., 196 Wis. 159, 220 N. W. 377 (1928) in which 
the Supreme Court reversed the commission and remanded the cause with direc- 
tions to make new findings, the attorney for the respondent asked that the 
hearing be held before the whole commission and that opportunity be given 
him to make oral arguments. The commission did not grant the first request but 
did the second. It was said by the examiner who heard the case that he believed 
the oral argument made before the commission was efficacious in securing for the 
respondent a reversal of the commission’s former finding of fact in the matter. 

*In the forty-eight cases examined in the fiscal year, 1929, written briefs 
were submitted in eight. As these cases were all appealed to the courts, they were 
naturally the more important ones, and if all the cases heard by the com- 
mission in a given year were considered the proportion of those in which briefs 
were submitted would undoubtedly be much smaller. 

* [1915] A. C. 120. 
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quired more than a single hearing; in eleven there were two hear- 
ings to each case; in four, three hearings; in one case, four hear- 
ings; and in one other five. This excess of hearings over cases is 
undoubtedly larger than it would be if the entire number of cases 
handled by the commission in a single year were considered. Mr. 
Arthur Altmeyer, secretary of the commission has made a statis- 
tical report showing in the years 1920 to 1931 respectively the fol- 
lowing ratio of hearings to formal cases closed. 


BREE 6adeeccedncdas sonctvessendecanan 1.08 
TREE ober cos scccvevdcogebanssaessannn 1.05 
FREED. cbs cevdssscccencsdnsovestéucnnne 1.18 
SY. ¥ikinn0.60546)400nuensseeeneentaeen 1.06 
PEE 6.bn6050esesenseesseeerneseiesane 97 
SD As boccccdsuaassacedoesagnesevand 91 
GE Nbc diosiccctcccessdevacesocounse 89 
BE bes cicvacecddalnncbedisasedmean 94 
SN vtancicesecdescedesedtenndneceey 98 
DD 5vkne60s000s ceccccndondencnmenes 90 
GRUEMEE. sacdecsdcoicecsevssecuantenseans 7781 


It has already been brought out that many continuances result 
because of the failure of the parties to have the necessary testimony 
ready at the hearing. In such cases it is quite customary for the 
examiner to take what testimony is ready and then continue the 
case to a later date. In some cases where the issues involved are 
clearly separable the commission will indicate that a certain hear- 
ing will be devoted to the consideration of one of the issues only. 
Thus in one claim before the commission the correspondence 
showed that the respondent relied chiefly on the defense of the 
statute of limitations. The commission accordingly directed that 
the first hearing be devoted primarily to a consideration of that 
issue. The respondent, however, failed to establish his defense, and 
so the commission retained jurisdiction of the case and in two sub- 
sequent hearings much medical testimony, going into the merits of 
the applicant’s claim, was introduced and the claim finally disposed 
of. Multiple hearings are also frequently occasioned by the de- 
sire to accommodate expert witnesses. The doctors familiar with 





"See Altmeyer, The Industrial Commission of Wisconsin (1932) p. 47. The 
explanation of the fact that in the later years there are less hearing than cases, 
is that many cases are disposed of by stipulation and compromise without a 
hearing. 
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the case may reside in different cities and in order to save traveling 
expenses and the time of these experts the commission will accom- 
modate its time to their's rather than the reverse, with a consequent 
saving of expense of ultimate advantage both to employee and in- 
surer. Also it is a common practice, when the matter of temporary 
disability and the incurring of medical expense is undisputed for 
the commission to enter an interlocutory award covering these mat- 
ters and to retain the case until the matter of permanent disability 
can more certainly be determined. Thus in a case involving an 
eye injury, the interlocutory award covered the temporary disability, 
but because of the condition of the member, the permanent disability 
could not then be decided. When the organ had sufficiently healed the 
case was reopened, further hearings held, and the matter formally 
disposed of. In another case the applicant had received an injury 
requiring a dental plate. At the hearing it developed that the wound 
had not healed and that the question of the necessary permanent 
dental appliances could not therefore be decided. Before the next 
hearing a dental plate had been made. The doctor of the applicant 
and the dentist of the respondent submitted contradictory reports in 
writing as to the satisfactory character of the appliance. Accordingly 
another hearing was held, at which time the commission advised that 
the applicant should be furnished with a more permanent dental 
plate and the insurer was ordered to furnish a list of dentists from 
whom the applicant might select. The result was that there were 
three hearings in the case, and the final order was not entered un- 
til a year and two months after the application was filed. Another 
frequent occurrence is the bringing out on an initial hearing of cer- 
tain surprise testimony requiring new hearings to dispose of the 
unsuspected issues revealed. In one case in which there were five 
hearings the applicant claimed compensation for tuberculosis. He 
named in his application only his last employer as respondent. It 
developed, however, that there was uncertainty as to whether certain 
prior employers might not also be responsible for his condition, 
and so new hearings had to be held in order to give them an oppor- 
tunity to be heard. Also during the course of the proceedings the 
applicant died and his widow was substituted in his place. In an- 
other case multiple hearings also were required because it developed 
on the first hearing that a preceding employer might have been re- 
sponsible for the injury with which the applicant was suffering. 
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It is believed that the practice of retaining jurisdiction of a case 
and of holding multiple hearings has certain very distinct advant- 
ages. There is a danger, of course, that delay will result, if there 
is too great leniency in permitting postponed hearings to accom- 
modate witnesses, or to permit the introduction of new testimony 
not ready for presentation at the initial hearing. This is a matter 
that necessarily must rest in the discretion of the commission. 
In any event postponement and delay are certainly preferable to a 
summary dismissal of the case, if a complete disclosure of all its 
facts might lead to another result. In those cases, where certain 
issues such as temporary disability can be disposed of and awards 
made to cover them, while the commission retains the case to dis- 
pose of its more serious and debatable issues at a time when they 
can more certainly be determined, the practice of continued hearings 
deserves nothing but praise. 


G. MAKING THE DECISION 
1, 

By law the Wisconsin Industrial Commission as an organized 
official body is invested with the responsibility of making or deny- 
ing awards in compensation cases. The statute provides, “after final 
hearing the commission shall make and file its findings upon all 
the facts involved in the controversy and its award which shall state 
its determination as to the rights of the parties.”1 Until a re- 
organization of the employed personnel in the latter part of 1931, 
the actual process by which the commission’s determination was 
made was along the following lines. Each examiner, after a period 
spent conducting hearings, was given a week within the office to pre- 
pare his report on the cases heard. After a preliminary study this 
examiner with his notes in hand sought out one of the commission- 
ers in his office. If the latter had time available a conference was 
held between the two at which the examiner, using his hearing notes 
for the purpose, presented each case as it appeared to him. The sten- 
ographic transcript was read only in those rare instances where it 
became necessary because of the inability of the examiner to clearly 
recall the tenor of the testimony at the hearing. The examiner 
then indicated to the commissioner what he thought the decision 
should be, and if the latter approved, the former was directed to 
draw up the commission’s findings and award in the case. This, 
when prepared, was signed by the commissioner, whose signature 





* Wis. Stat. (1931) §102.18. 
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was then sufficient warrant for the other two commissioners to 
sign without further investigation. In ninety-nine cases out of 
a hundred this procedure resulted in the commission approving the 
examiner’s view of the case. 

In many cases the commissioner instead of the examiner con- 
ducts the hearing. In such case the commissioner usually comes 
to his own conclusion in regard to the award and draws up the 
same, with the other two commissioners accepting pro forma his 
conclusions. The above procedure is typical of the less compli- 
cated and difficult cases. If, however, the facts are difficult, the 
points of law uncertain, or large amounts involved, frequently the 
conference between the examiner and the commissioner is enlarged 
so as to bring in the other commissioners. Time may be taken to 
consult cited cases or discussion may be had with technical experts 
on the commission staff. In such event the conferences may ex- 
tend over several hours or be postponed for fuller discussion at a 
later date. Likewise, if a single commissioner who has held the 
hearing believes the case difficult he will consult with his colleagues 
before giving final decision. 

In the 1931 reorganization, one of the examiners was placed in 
charge of the compensation work of the commission. A reform was 
instituted at that time by which the entire commission sits in con- 
ference each Monday morning to receive the reports of the examin- 
ers who have been out in the state holding hearings. It has been 
found impossible, however, to deal with all the cases within this 
allotted time, so only the more important cases are then disposed of 
and the minor cases are still decided later in accordance with the 
procedure which was in effect before the Monday morning con- 
ferences were instituted. Another distinct advantage of the new 
organization is that the chief examiner is now available to consult 
with and advise the other examiners concerning difficult questions of 
fact and law, which arise in connection with the hearing of cases. 

The old procedure above outlined is probably not strictly legal. 
Hackley-Phelps-Bonnell Company v. Cooley? involved an appeal 
from the commission in which the appellant contended that the 
award was in fact not that of the Industrial Commission but of 
its examiner. He claimed that the record had been prepared by 
the examiner and submitted to and approved by the commissioners 
separately, who had never acted on the case as a body. He con- 
tended further that the award of the commission should affirma- 





7173 Wis. 128, 179 N. W. 590 (1921). 
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tively show upon its face that the commission had met and acted 
as such in making the award and that in absence of such showing, 
its order was void. The Supreme Court, however, affirmed the 
order of the commission without passing upon the question whether 
it was necessary under the law that the commission meet as a body 
in making its award. It held that if the award were in fact that 
of the examiner and not of the commission, such matter could have 
been presented to the circuit court in action for a review of the 
commission’s order. It was, therefore, not necessary that the rec- 
ord affirmatively show that the commission met as a body. The 
commission’s order therefore was sustained “on the well-settled 
rule in favor of the presumption of regularity of; official acts.” 

In an unofficial way the commission has long recognized the ir- 
regularity of its procedure but feels compelled, because of the pres- 
sure of the work upon it, to adopt the course that it has. Bills have 
been suggested which would give to the examiner the power in 
law as well as in fact, of making a final decision in compensation 
cases, with appeal to the whole commission if either party should 
desire it. These suggestions have not, however, met with favor. 
Attorneys and claim adjusters familiar with the commission pro- 
cedure are well aware of the manner in which the commission’s 
orders are made. They admit that in most cases at the present time 
the examiner is the one who determines what the decision of the 
case shall be; nevertheless it is felt that considerable check is af- 
forded by the fact that he must report his case to a commissioner 
and that all the commissioners must sign the order before it be- 
comes binding. In the difficult and controversial cases this gives 
an opportunity for a collective judgment upon the points involved. 
There was apprehension that if the examiner were given the power 
of making final decisions, parties having cases before the commis- 
sion would attempt to “jockey” them so as to secure hearings be- 
fore the examiner believed to be favorable to their particular case. 
It was also felt that if formal appeals before the whole commis- 
sion were allowed, they might become the usual procedure, thus 
involving additional expenditure of time and money. While the 
apparent evasion of the law under the present system weighs upon 
the consciences of the commission and its employees, it does not 
seem to annoy those appearing before the commission, who are 
well satisfied with the present informal procedure.’ 





*In Minnesota the referee, who occupies a position similar to that of the 
examiner in Wisconsin, makes final awards and appeals lie from his decision to the 
whole commission and from thence directly to the Supreme Court. 
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2. 
To study the process by which a person or tribunal arrives at 
a judgment, one must first notice the character of the problem to be 
decided. In compensation cases the following questions usually 
appear: (1) Is the applicant an employee of the respondent, who 
is subject to the compensation law? (2) Did the applicant in the 





Concerning this practice the Minnesota Commission has written as fellows: 

“Our system of trying compensation cases appears to work out very well... . 

“We have four referees, who are assigned to circuits in various portions of 
the state. The referees are rotated to the different districts, so that none of 
them are permanently assigned to a fixed district... .So far as possible, the 
cases are tried in the county in which the accident occurred. This does not give 
much opportunity for claimants to bring their cases before preferred referees, and 
consequently causes very little difficulty. It is only occasionally that a request is 
made for a hearing befre a preferred referee, and the person making the request 
is usually satisfied on being informed that the case must be tried before the ref- 
eree who is hearing cases in the district. . . . 

“Appeals to the commission are heard by the entire commission in its office 
in St. Paul. There are three commissioners, and the rules provide that not less 
than two may hear an appeal. Appeals are on the transcript of the testimony and 
exhibits and with oral argument and citations of authorities. Written briefs are 
permissible, and are often resorted to in the more important cases. . . . 

“During the twelve months immediately preceding May, 1932, 1,084 cases 
were assigned to the four referees. Of these 396 were settled before the time 
of the hearing. Decisions were rendered by referees in 688 cases. Compensation 
was awarded on the merits in 288 cases; compensation was awarded on stipula- 
tions by the parties in 237 cases; disallowances were entered in 119 cases, and 44 
were dismissed for various causes, usually settlements made at the time of the 
hearing. . . . 

“During the same period 120 appeals were taken to the commission from de- 
cisions of the referees. Of these 85 were affirmed, 14 amended, 13 reversed, and 
8 dismissed. 

“Appe.is to the Supreme Court from decisions of the commission num- 
bered 17 during the same time. Of these 14 were affirmed, two reversed, and 
one dismissed.” 

It thus appears that 407 cases were decided by the referees after contest 
between the parties; that of these, 120, or roughly 30%, were appealed to the 
whole commission; that of the cases appealed to the commission, 17 or about 
14%, were appealed to the Supreme Court. Considering all the cases (407) in 
which the referees had rendered decisions after the contests, about 4% were 
appealed to the Supreme Court. 

In Wisconsin the number of cases referred to the commission for formal 
hearing is much larger than in Minnesota. In the fiscal year 1929-30, 3,535 cases 
were so referred. As in Minnesota, however, a large share of these were settled 
without actual contest so that only 1,872 were decided after a contest before the 
commission. Of this latter number only 59, or 3% plus, were appealed to the 
circuit court. Of these 59 cases 36, or 61%, were appealed to the Supreme Court. 
This is said by Mr. Altmeyer, secretary of the commission, to be representative of 
the experience of the commission in recent years. This brief comparison between 
the Minnesota and Wisconsin systems would seem to indicate that the provision in 
Minnesota for a decision by the referee with an appeal to the entire commission 
does cause a large number, though by no means a majority of the cases, to be 
appealed. And further that the appeal to the commission is not more effective 
than in Wisconsin in cutting down the number of appeals to the courts. The 
number of appeals to the commission in Minnesota is doubtless reduced some- 
what by the fact that the appellant has to pay the cost of the transcript, while 
in Wisconsin no charge for the transcript is made in the cases of appeals from 
the commission. In both states, however, only small fractions of the total number 
of cases ever reach the courts. 
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course of his employment suffer a disability growing out of that 
employment? (3) If the employer is liable for the disability, what 
is the measure of that liability? To determine these questions, the 
legislature and the courts have attempted to provide criteria as 
precise and as free from uncertainty as is possible. Nevertheless, 
it must be admitted that for the first two questions, it seems im- 
possible to provide very definite norms. While the statute devotes 
five sub-sections to definitions of employees, who are comprehen- 
sively defined to include “every person in the service of another un- 
der any contract of hire, express or implied,’* the answer to the 
frequent question whether an applicant is an employee within the 
law or an independent contractor not under its protection, depends 
on the weighing of the evidence in each case and the application 
thereto of the general principles of the common law.5 

As to determining whether an injury arises out of and in the 
course of the employment, few more difficult problems exist in the 
law. The statute, which provides that “every employee going to 
and from his employment shall be deemed to be performing service 
growing out of and incidental to his employment, and so shall any 
fireman responding to a call for assistance outside of the limits of 
his city or village, unless such response is in violation of the law,”? 
scarcely touches the perimeter of the problem. The muititude of 
judicial decisions interpreting the clause “arising out of and in the 
course of the employment” do indeed furnish a vast collection of 
type situations which may be used as precedents in given cases, 
though because of their number and diversity they are about as apt 
to confuse as to assist. It does not appear, moreover, except when 
briefs are filed, that the commission makes much use of this ma- 
terial. Of course, the commission in its administrative process de- 
velops precedents for the decision of future cases, but as will be 
subsequently shown, no effort has been made until recently to col- 
lect these administrative decisions into any body of recorded and 
systematized law. In dealing with this part of its problem the com- 
mission apparently follows the methods of the common law courts, 
treating each case on its own merits, and allowing the law to develop 
from precedent to precedent without much attempt to direct it 
along any systematic or logical course. 





“Wis. Stat. (1931) §102.07. 
*See Tesch v. Industrial Comm., 200 Wis. 616, 229 N. W. 194 (1930). 
*See Brown, Arising Out of and In the Course of the Employment, (1931-32) 
7 Wis. Law Rev., 15, 67, (1933) 8 Wis. Law Rev. 134, 217. 
*Wis. Stat. (1931) §102.03. 
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The most distinctive feature in the compensation laws con- 
cerns the provision by which the amount of the award for a given 
injury is determined. Here an unusual effort is made to achieve 
certainty. The basis for all compensation is 70% of the average 
wage of the injured employee, and the awards are varied by giving 
a greater or lesser number of weekly payments according to the 
injury suffered. Express provision is also made for the inclusion 
of medical and hospital treatments with such descent to particu- 
larity as to include specific provisions in regard to Christian Science 
and chiropractic treatments.® 

The statutes are extremely detailed in defining the average 
weekly wage and particularizing the various injuries for which the 
varied number of weekly payments are given. The average daily 
wage is first determined, then the yearly wage is fixed as 300 times 
the daily wage, and the average weekly wage as one-fiftieth of the 
yearly wage.19 Where the employee has been regularly employed 
by the same employer this is comparatively easy of application, but 
the employee may not have been so employed. In such case, the 
statute provides that, “such average annual earnings shall be taken 
at such sum as, having regard to the previous earnings of the em- 
ployee, and of other employees of the same or most similar class, 
working in the same or most similar employment, in the same or a 
neighboring locality, shall reasonably represent the average annual 
earning capacity of the injured employee at the time of the injury.” 

As to the specification of the various injuries, illustrations only 
from the very detailed and extensive statutes on the subject can 
be given. Injuries usually cause the cessation of employment either 
entirely or partially during a so-called healing period. In some cases 
after the wound has healed the injured man is able to return to 
work without any permanent ill effect. In other cases an irrevoc- 
able loss has been suffered by the loss of a limb or the use of some 
organ. Such loss may be the cause of either a total or a partial per- 
manent disability. The statutes recognize all these contingencies. 
During the period of cessation from work the injured man re- 
ceives 70% of his weekly wage. If, however, his disability is but 
partial during such period, then he receives such proportion of the 
weekly indemnity rate as his wage loss bears to his average wage.1! 
Besides this compensation for the wage loss, the employee is also 





* Wis. Stat. (1931) §§102.43, 102.52, 102.54. 
* Ibid., $102.42. 
” Thid., §102.11. 
* Tbid., §102.43. 
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entitled to compensation for the permanent injury which he has 
suffered. Such injuries are either scheduled or unscheduled. The 
scheduled injuries in turn are of two classes, major and minor. In 
each case the weekly compensation is paid for a specified number 
of weeks varying in accordance with the severity of the injury. 
There are fifteen scheduled major disabilities of which the follow- 
ing are examples: the loss of an arm at the shoulder, five hundred 
weeks ; the loss of an arm at the elbow, four hundred and twenty- 
five weeks; the loss of a palm where the thumb remains, two hun- 
dred and twenty-five weeks.12 The schedule of minor injuries con- 
tains twenty-six specified disabilities, for example: the loss of a 
thumb at the second or distal joint, thirty weeks; the loss of an 
index finger and the metacarpal bone thereof, fifty weeks; the loss 
of an index finger at the proximal joint, thirty-five weeks.1* Realiz- 
ing that even these detailed schedules cannot cover all injuries, the 
statute contains specific rules to cover the cases of amputation of 
members between the joints mentioned in the schedule, and the cases 
of total or partial loss of the use without amputation of the specified 
members.14 Moreover, the commission has been active in itself in 
providing formulae by which degrees of injury may be computed. 
Thus in the case of the loss of motion of arms and legs through 
ankylosis or otherwise, a table has been prepared fixing the degree 
of loss; for example, “shoulder: limitation of active elevation 
in all directions to 90°, but otherwise normal, 20% ; elbow: ankylosis 
of elbow joint at 45° less than full extension (radioulnar motion 
destroyed, hand 45° less than fully pronated), 60%.” Also complete 
and technical rules have been provided for the determination of the 
degree of loss of visual efficiency, concerning which the Commission 
has issued a pamphlet. Both of these rules of the commission were 
formed after conferences with experts in the field concerned.15 

In the case of non-scheduled injuries, permanent total disability 
draws a weekly indemnity for as long as the employee may live, not 
to exceed, however, one thousand weeks for those under the age of 
thirty-one, with a reduction of eighteen weeks for each year of the 
employee’s age in excess of thirty-one until a minimum of two hun- 
dred and eighty weeks is reached.1* Without an attempt to provide 





* Ibid., §102.52. 
* Tbid., §102.54. 
* Ibid., §102.55. 
* Tables and directions for making these computations have been prepared by 
the commission and are furnished to those interested. 
* Wis. Stat. (1931), $102.44 (2). 
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an exclusive list, certain disabilities, such as blindness, are by force 
of statute conclusively presumed to constitute total incapacity.17 
For non-scheduled partial disabilities the compensation bears “such 
relation to the aggregate weekly indemnity for permanent total 
disability as the nature of the injury bears to one causing permanent 
total disability.’’1% 

The above is probably sufficiently illustrative of the attempt to 
provide precise rules for the determination of the compensation 
provided by the act. In the case of death, a similar effort is made 
to fix the degree of compensation and to determine just who can 
claim it as dependents of the deceased. That entire objectivity is 
not, however, attainable is indicated by the provision, “If there is 
more than one person wholly or partially dependent, the death 
benefit shall be divided between such dependents in such proportion 
as the commission shall determine to be just, considering their ages 
and other facts bearing on such dependency.’’!® 

That considerable success has been attained in making objective 
the rules determining the amount of the award is indicated by the 
fact that the actual computation of the award is delegated to the 
commission’s clerical staff. After the commission has approved an 
award in a given case, the examiner hands over to the clerk the 
“hearing sheet”2° on which are recorded the essential facts of the 
case, including the wage base, the nature of the injury, and the ex- 
tent of disability. From this data the clerk, by reference to the 
statute and a simple mathematical computation, figures the award, 
also checking the hearing sheet against the reports of the acci- 
dent which all employers are required to file.24 The computations 
so obtained are then handed to the examiner who includes them 
in the award submitted to the commissioners for their signature.?? 


3. 


It will be remembered that the Wisconsin statute requires the 
commission on the conclusion of a hearing to “make and file its 





™ Tbid., $102.44 (5). 

% Ibid., §102.44 (3). 

* Ibid., §§102.46-102.51. 

*See copy appended. 

™See supra, Section B. 

* The clerks who compute the award in the contested cases, have as their 
major duty the checking of thousands of reports of computations paid in un- 
contested cases, where data similar to that reported by the examiners in the 
contested cases must be obtained from the reports filed by employers, insurers, 
and doctors. This phase of their work is not, however, within the scope of 
this report. 
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findings upon all the facts involved in the controversy and its award 
which shall state its determination as to the rights of the parties.”?% 
In the case of Tesch v. Industrial Commission** the Supreme Court 
delivered a rather severe lecture to the commission concerning the 
form of the commission’s findings and award. The case involved 
the question whether one Brustman, who was killed while working 
on the barn of respondent Cowling, was the employee of Cowling, 
or of respondent Tesch, who had general charge of the operations. 
Concerning the disputed issue, the commission’s complete and only 
finding was “that on said day said Emil Brustman was employed 
by said Edwin Tesch.” With this the Supreme Court was dis- 
satisfied. The statement was not indeed a finding of facts at all 
but merely a statement of the “decision of the commission” and 
not a compliance with the directions of the statute. “The very term 
findings of fact indicates a determination of what is established 
by all of the evidence in the case. . . . We do not say that formal 
findings such as should be filed by a circuit judge in cases tried 
by the court are required. There should at least be an informal re- 
cital of the facts which the commission finds to be established.” 
The circumstance that by law the findings of fact by the commis- 
sion are conclusive requires, says the court, a particularly careful 
statement of the commission’s findings on controverted issues. “If 
the commission is of the opinion that the facts are undisputed it 
should indicate that conclusion by its findings. If the facts are in 
dispute the controversy should be resolved one way or the other,” 
and in support of its criticism, the court shows that in three other 
cases in which the facts were all totally different, the findings were 
in identically similar terms, giving no clue as to the real issues in 
the cAse.?5 





*See supra, this Section, note 1. 

* 200 Wis. 616, 229 N. W. 194 (1930). 

*Tt is interesting to compare the remarks of Mr. Justice Rosenberry in the 
Tesch case with those of Lord Atkinson in Herbert v. Samuel Fox & Co., Ltd., 
[1916] 1 A. C. 405, 413. “The county court judge has adopted the somewhat 
bold but now rather fashionable form of finding that ‘accident arose in course 
of and out of employment’ . . . and your Lordships were pressed with the usual 
argument, that as the county court judge, though a judge of law and fact, is 
the sole judge of fact, his findings cannot be disturbed if there be any evidence 
before him upon which he, as a reasonable man, could find as he has found. 
That argument is quite sound if it be applied to pure findings of fact. It is 
utterly unsound if it be applied either to findings on pure questions of law or 
on mixed questions of law and fact. . . . The arbitrators in these cases can de- 
cide questions of both law and of fact. . . . It is wholly illegitimate, in my view, 
in cases such as the present by finding in the words of the statute to endeavor 
to secure for a finding on a pure question of law, or on a mixed question of law 
and fact, that unassailability which properly belongs only to a finding on a ques- 
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In spite of this warning from the court it must be admitted that 
many of the commission’s orders are still faulty. On an examina- 
tion of two hundred recent orders of the commission at least thirty 
per cent of them were objectionable from the standpoint of the 
Tesch opinion. The following is an example: 


BEFORE THE 
INDUSTRIAL COMMISSION OF WISCONSIN 


John Doe, Applicant, 

vs. 
State Construction Company, Respondent, 
Fairway Casualty Company, Insurance Carrier. 


This matter comes before the Industrial Commission on its 
records and files, from which it appears that on October 4, 1930 the 
applicant, twenty-one (21) years of age, while in the employ of 
the respondent at a wage of Forty-Five Dollars ($45.00) per week, 
suffered personal injury under circumstances entitling him to com- 
pensation benefits; that because of said injury the applicant was 
temporarily totally disabled from the date thereof to July 27, 1931, 
and that compensation has been paid to him to May 26, 1931, en- 
titling him to compensation for the period from May 26, 1931 to 
July 27, 1931 (nine (9) weeks), in the sum of $175.50; that the 
applicant has suffered a permanent disability of ten per cent (10% ) 
of permanent total disability, entitling him to indemnity for one 
thousand (1,000) weeks at the rate of $1.95 per week, of which 
twenty-five (25) weeks will have accrued to January 18, 1932 in 
the sum of $48.75, or a total due and accrued of $224.25. The 
unaccrued indemnity for 975 weeks amounting to $1,901.25, pay- 
able in monthly installments of $8.45 each. 


NOW, THEREFORE, this 
AWARD 


Within ten days from date hereof, the respondent, State Con- 
struction Company, and its insurance carrier, Fairway Casualty 





tion of pure fact. . . . It is quite true that to entitle the appellant to recover his 
case must come within the words of the statute, and that no test can oust 
those words; but that is no reason whatever for the arbitrator mixing up the 
decision, which he must make on questions of law in order to decide whether or 
not the workman’s case comes within the state, with decisions on questions 
of fact, which he must also make for the same purpose.” 
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Company, shall pay to the applicant, John Doe, the sum of Two 
Hundred Twenty-Four and Twenty-Five One-Hundredths Dollars 
($224.25) ; and on February 18, 1932 and monthly thereafter, the 
sum of Eight and Forty-Five One-Hundredths Dollars ($8.45) until 
the further sum of One Thousand Nine Hundred One and Twenty- 
Five One-Hundredths Dollars ($1,901.25) shall have been paid, or 
until the Commission directs a different method of payment. 

Such payments, when made, shall be in full release of liability 
herein. 

Testimonium and signatures. 


It will be noticed that this award absolutely fails to disclose 
anything in regard to the facts of this particular case, what the 
points at issue between the parties were, or how they were decided. 
The circumstances of the accident are included in the comprehensive 
phrase that the applicant “suffered personal injury under circum- 
stances entitling him to compensation benefits.” There is nothing 
to show how or in what manner applicant was injured,—it may 
have been loss of hearing or a broken foot. Nothing is given ex- 
cept the ultimate conclusions on which the money award is based. 
Such awards as these are, it is said, frequently composed by an 
expert stenographer with no other aids than a list of names, dates, 
and amounts and a simple direction to “draw up the usual award.” 

Let this be compared with the following clear statement in an- 
other award taken from the commission’s files: 


BEFORE THE 
INDUSTRIAL COMMISSION OF WISCONSIN 


Richard Roe, Applicant, 
vs. 


Walter Peters, Respondent, 
Builders Mutual Casualty Company, Insurance Carrier. 


It appears without dispute that on October 5, 1931 and at all 
times material to the issues herein, that the applicant and respon- 
dent were both subject to the provisions of the workmen’s compensa- 
tion act; that the liability of the respondent under said act was in- 
sured by the Builders Mutual Casualty Company; that the applicant 
was employed by the respondent at an average annual wage of 
$750.00; that the applicant was twenty-six (26) years of age. 
The questions in issue are whether or not the applicant sus- 
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tained the disability as he claims, entitling him to compensation, 
and the extent of such disability. The applicant claims that be- 
cause of his occupation as a painter during the period of about 
two months, during which time he painted continuously about ten 
(10) hours a day, he developed a disability in his arm and hand, 
causing him to be disabled from October 3, 1931 until the time of 
the hearing ; the applicant also claims that at said time he was totally 
disabled and would continue to have a disability for another two 
months. 

The Commission finds that the applicant did, because of over- 
exertion in his employment, strain his right arm and hand and 
sustained a temporary disability the equivalent of fifteen (15) 
weeks, and no further disability; that the applicant necessarily in- 
curred reasonable expense in the sum of $35.00 for medical treat- 
ment, etc., for which he is entitled to reimbursement from the res- 
pondent. 

NOW, THEREFORE, upon the records and files of the Com- 
mission herein, and upon the facts so found, the Commission makes 
the following 


AWARD 


That within ten days from date hereof, the respondent, Walter 
Peters, and its insurance carrier, Builders Mutual Casualty Com- 
pany, shall pay the applicant, Richard Roe, the sum of One Hun- 
dred Ninety-Two and Fifty One-Hundredths Dollars ($192.50) 
in full release of all liability herein, which sum is inclusive of ex- 
penses incurred by said applicant for medical treatment, etc. be- 
cause of his injury. 

Upon payment as directed herein, said respondent and insurance 
carrier shall be released of all liability. 

Testimonium and signature. 


Here we have the non-controversial matters separately indi- 
cated and a plain and non-technical presentation of the issue be- 
tween the parties—whether applicant’s disability was in fact due 
to his employment. 

It is believed that the Supreme Court is right in urging that 
the commission’s orders more clearly express the basis of the de- 
cision. The parties to the proceedings, particularly the unlettered 
and uninformed injured employee, are entitled to be informed how 
the commission found as to the facts in controversy and why it 
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decided as it did. A curt “no claim,” or “$1500 compensation” 
smacks too much of bureaucratic arbitrariness. Moreover there 
can hardly be built a body of administrative rules, principles, and 
doctrines if each case neglects to give any of the facts and ignores 
all points of law. The final evolution of administrative discretion 
into the rule of law*® will be greatly hampered if the commission 
neglects to make articulate the rules and principles by which it acts. 
Lastly, it is believed that the practice of writing decisions, opinions, 
orders, call them what you will, clearly setting forth the basis of 
the commission’s judgment is one of the best guaranties existing 
against ill considered and unordered action. Administrative arbi- 
trariness cannot well exist in a body which makes it a rule to an- 
nounce clearly and precisely to those concerned the reasons which 
prompted its decisions. 


4. 


Attention has already been drawn to the lack of legal discus- 
sion in the commission’s orders. Legal texts and decisions of 
courts play but a small part in the commission’s deliberations. The 
dependence seems not to be on the written words of court or com- 
mentator, but on an intimate knowledge of the Wisconsin statutes 
and on an intuitive judgment, founded upon years of practical ex- 
perience in the law’s administration. Indeed until recently the 
commission has not attempted to develop any regular body of 
principles and rules of a legal character in its more than twenty 
years of experience. It does not publish even the more significant 
of its decisions, as the Minnesota Commission does. It does not 
even keep a file, so as to be readily secured when desired, of sig- 
nificant decisions. When a case involving a new and interesting 
point of compensation law is decided by the commission it is placed 
in the commission’s files with the thousands of other cases and is 
inevitably lost, unless some extraordinary memory recalls the name 
of the parties to the proceedings. It is said that hardly a day passes 
but that some examiner or commissioner goes the rounds of the 
office in a vain endeavor to discover some official or employee who 
can recall a decision in the past involving the point of law currently 
raised concerning which the previous ruling is desired. The chief 
examiner is now engaged in indexing by subject matter significant 





*See Freund, Administrative Powers over Persons and Property (1928) p. 
102. 
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current rulings of the commission. This is certainly a desirable 
forward step. 


H. CoNcLusIon 


1. 


The Wisconsin Industrial Commission as the administrator of 
the workmen’s compensation laws of the state was designed by 
statute as a composite of judicial and executive elements. In its 
every day rules and practices it clearly seems, however, that the 
trend is away from the judicial and towards the executive model. 
Litigants before the commission rely for justice not so much upon 
set rules of procedure, and on the presentation of evidence and the 
arguments of causes in open hearing, as upon the commission’s 
scientific knowledge and unquestioned integrity. The institution 
of proceedings by formal written notice has been practically aban- 
doned. The application and answer, which might have assumed the 
character of pleadings, have in effect become merely means of ad- 
vising the commission of the facts in the controversies placed be- 
fore it. Much of the evidence is gathered by the commission itself 
in the absence of the contending parties, with whom conferences 
are often held without the presence of the adversary. Ex parte 
reports are received from physicians, and from the commission’s 
deputies and other employees. The formalities of a judicial hear- 
ing are customarily lacking. The commissioner or examiner who 
holds the hearing usually takes an active part in ascertaining the 
facts, and does not wait for their presentation by the representa- 
tives of the contending parties. At times, indeed, he occupies the 
role of advocate and judge in the same case. While in theory the 
common law rules of evidence apply, in practice they are customarily 
ignored. Oral arguments before the commission are scarce, and 
even the filing of briefs is infrequent. In making its decisions the 
commission relies not so much upon a systematized body of pre- 
cedent as upon its own expert knowledge of industry, and of in- 
dustrial accidents and diseases. While the commission frequently 
writes excellent opinions explaining its action in the cases before 
it, there is still a common practice of drawing orders in such a 
manner that they constitute merely a statement of the decision and 
utterly fail to indicate the reasons which induced it. It is signifi- 
cant that all these practices are with the consent and approval of 
those having business before the commission. 
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2. 


It is the belief of most of those who have had experience with 
the administration of the workmen’s compensation laws by the 
Wisconsin Industrial Commission, that its methods and results are 
far superior to those of the common law courts in similar types of 
litigation. The experience and integrity of the commissioners and 
examiners and their non-susceptibility to the sentimentalism and 
chicanery of the jury trial are universally recognized and appre- 
ciated. The approval of the large insurance companies is so ful- 
some that it is positively suspicious. One of the large insurance 
companies is making a definite effort to assure the public of the 
insurer’s absolute confidence in the Industrial Commission. The 
insurers feel that the commission favors the employee in questions 
of doubt, but of this they make no complaint, since they regard it 
as the commission’s undoubted duty under the law. They make 
no complaint of unfairness resulting from the commission’s dual 
capacity of judge, and advocate for the injured employee. This 
favorable appraisal of the commission is joined in by the large em- 
ployers who are permitted to carry their own losses without in- 
surance. It must be admitted, however, that these appraisals can- 
not be accepted as being absolutely without self interest. In the 
case of the insurers increased payments to claiming employees are 
not as damaging as might appear, since they are recouped by higher 
premiums for insurance charged to the employer. Then also in 
Wisconsin a determined effort is being made by the State Federa- 
tion of Labor to abolish the entire system of private insurance and 
substitute therefore compulsory contribution by the employers to a 
state fund, from which awards of compensation to injured em- 
ployees would be met. Criticism of the present system by insurers 
would therefore contribute to the insurer’s own forced demise. 

For the purpose of comparing the workmen’s compensation sys- 
tem with the common law method of dealing with industrial in- 
juries, the experience of one of the large railroad systems is inter- 
esting. Under the Wisconsin law prior to a 1931 amendment the 
compensation law did not apply to railroad employees operating or 
riding upon trains, engines, or cars, unless both the employer and 
employee had accepted in writing the provisions of the Wisconsin 
compensation law. This railroad elected to come under the com- 
pensation law, and almost all of its employees did the same. The 
claim department of the railroad kept an accurate account of the 














474 THE WISCONSIN LAW REVIEW 


amounts paid to injured men under the compensation law, both in 
contested and uncontested cases. It also estimated the amount that 
would have been required to settle had the injured men sought 
recovery in the regular courts. Over a period of six years it was 
found that the expenditures by the railroad under the two systems 
of granting relief would have been substantially the same. Under 
the compensation acts, however, the amounts paid the injured men 
are much more evenly and widely distributed with, of course, an 
immense saving both to claimant and employer of legal expenses. 

The sole complaint against the commission, except of course in 
isolated cases, comes from the State Federation of Labor, and is 
directed against the influence which the insurance companies, their 
representatives and expert witnesses exercise. It is not suggested 
that any fraud or deliberate favoritism is shown. The charge is 
rather of an inevitable and unconscious pressure from the repre- 
sentatives of the insurers, who are constantly appearing in case 
after case before the commission. The formalities and traditions 
of the judiciary being lacking considerable friendliness springs up 
between the insurance representatives, and the commissioners and 
examiners. In such a situation the uninitiated and frequently un- 
lettered employee feels neglected and discriminated against. Pur- 
suant to a formal notice from the commission he appears before an 
examiner for his hearing. He sees the insurance representatives 
and the official of the commission in friendly social intercourse. 
When his case is called for hearing, medical and legal terms are 
used which he cannot comprehend. When the taking of testimony 
is finally closed he is told that he will receive later formal notice 
of the commission’s decision, and he does receive a month or so 
later an order, either of award or dismissal, the reasons for which 
he is frequently utterly powerless to understand. It is no wonder 
that the situation breeds misunderstanding and suspicion. 

The extent of this unconscious influence upon the commission 
of the well-known and capable lawyers, adjusters, and medical wit- 
nesses of the insurers is difficult to gauge. Undoubtedly, as in a 
court of law, certain attorneys and witnesses, because of their 
proven learning and integrity carry great weight with the com- 
mission. It should be pointed out, however, that those few at- 
torneys who have established in behalf of claiming employees a 
considerable practice before the commission, as well as the expert 
witnesses called by them, have the same social acquaintance and 
professional prestige with the commission, as do the representa- 
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tives of the insurance companies. As has been before pointed out, 
as long as both parties to the controversy are permitted to present 
by counsel and witnesses their cases before the commission, there 
will always be some advantage on the side of those who are able 
to hire the more able and experienced representatives. The Wiscon- 
sin law, whereby the commission will advise with the claimant and 
even prosecute the case in his behalf, and whereby at the request 
of the claimant it will call, at the expense of the insurer, expert 
medical witnesses to examine the claimant and report in his behalf, 
probably goes as far as is possible, without an entire abandonment 
of the scheme of private insurance and open hearing, in securing 
parity between contestants of widely differing financial advantages. 


3. 


In the course of this study suggestions have been made for the 
purpose of regularizing the commission’s procedure, securing greater 
efficiency, avoiding delay, and of controlling the discretionary ele- 
ment. It is recommended that there be on the commission staff an 
employee with legal qualifications, to act in the express role of ad- 
viser to those many applicants who are not represented by legal 
counsel. At the present time this function is performed indis- 
criminately by the commissioners and examiners. This innovation 
would not only differentiate the role of advocate from that of 
judge, but would result in greater efficiency in the commission’s 
own business because of the constant presence of a person or per- 
sons to consult and correspond with claimants and respondents, and 
because of the possibility of obviating the many delays and uncer- 
tainties due to the faulty preparation of cases. The blank forms of 
application and answer should be reconstructed so as to more 
clearly and surely indicate the fundamental issues in each case. 
In the hearing itself greater care could well be taken by the ex- 
aminer to keep the hearings regular and orderly. While the ques- 
tion of the admission. of incompetent evidence is largely in the 
hands of the attorneys and adjusters appearing before the com- 
mission, the commissioners and examiners could well have a better 
understanding of some of the more fundamental rules of evidence, 
so that they could rule with greater certainty, where the question 
of the admissibility of evidence is raised. To admit evidence sub- 
ject to admission, as is so frequently now done, is but an empty ges- 
ture. Reports made by deputies and investigators should be drawn 
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with greater care, so as to eliminate pure hearsay, and mere expres- 
sions of opinion, not founded upon objective facts. Duplicate 
copies of all reports made by investigators and physicians should 
invariably be sent to all the parties interested. It should be made 
clear to all that the files of the commission are part of the records 
in the case and open to inspection by both parties. 

In the first stages of this study the writer was of the opinion 
that the examiner should in each contested case himself give the 
decision of the commission, and allow an opportunity for appeal to 
the whole commission when desired. It seemed desirable to give 
official sanction to the decision of the examiner, which now in 
ninety-nine per cent of the cases constitutes the real determination 
of the controversy. At present, however, the writer is not so con- 
vinced that the change is desirable. Those with cases before the 
commission are content with the present procedure. Important cases 
are fully discussed by all the commissioners, and the parties may, 
if they desire it present briefs and even argue orally before the 
commission itself. If a single examiner were required to give a 
final decision the responsibility upon him would be greatly enlarged 
and the unconscious influence exerted by those persons, who fre- 
quently appear before him, would be increased. Under the present 
system the litigants recognize that the final responsibility is on the 
commission and the incentive of bringing pressure to bear upon 
the individual is not therefore as great. The theory that the ex- 
aminer is merely a taker of testimony seems to affect the actuality 
that he frequently is the one who really decides the case. In any 
event the recent practice of setting aside a definite time for the report 
of cases by the examiners to the whole commission seems measurably 
to counteract the discretionary and personal element. The recent 
effort to preserve and place in a condition to be readily usable the 
rulings of the commission in important cases is to be highly com- 
mended. Considerable improvement, however, can still be made in 
drawing the final orders of the commission so as to clearly dis- 
close the nature of the controversy, and the reasons for the com- 
mission’s decision. 

That there is danger of ill considered, arbitrary, and even dis- 
criminatory treatment in a system of administrative justice cannot 
be denied. To guard against these evils certain protecting elements 
should, it is believed, be present. In the first place the controversy 
for adjudication, and the rules to be applied to it should be such 
as to permit of a high degree of objective determination, from which 
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the personal element is, as far as is possible, removed. Controv- 
ersies under the workmen’s compensation laws are, after all, com- 
prehended within a fairly narrow compass of fact situations, and 
to the solution of those controversies may be brought the fairly 
systematic and constantly growing body of learning in the medical 
sciences, and a very elaborate code of law, which in great detail 
provides a mathematically computable measure of recovery for 
most of the disabilities suffered. Secondy, and perhaps more im- 
portant, the personnel of the administration must be expert, ex- 
perienced, removed from all improper extraneous influences, and 
with a scientific and professional attitude towards the problems 
presented before it. Thirdly, while many of the formalities of the 
courts of law may and should be dispensed with, the administrating 
tribunal should always act in the open. It should have no executive 
secrets. What it learns from its own investigations it must clearly 
and fully disclose to the parties appearing before it. Whatever 
favors and privileges it accords to one party, it must as freely accord 
to the other. It must not, from considerations of its own con- 
venience or otherwise, be reluctant to fully disclose the reasons 
for all its actions. Each tribunal will, of course, have its own pe- 
culiar problems depending upon the nature of the work it is called 
upon to do. The present study has been that of a commission per- 
forming a quasi-judicial task. That it has been perfect is not 
claimed, but that it has been unusually successful in accomplishing 
the objects the state expected of it cannot, it is believed, be denied. 


APPENDIX 
Forms 


NOTICE OF HEARING 
INDUSTRIAL COMMISSION OF WISCONSIN 


Form A-9. Sec. 2394—16. 


..Applicant, 





aT OR ee eT TR Insurance Carrier. 
To the parties above named and to each of them: 














hereby given that on the me day of 99D asnese 
at seeee O'ClocK im the w.ccccccccccccceseeeceeeeeeee MOON OF as soon thereafter as the matter 
can “be_ “heard OD: - siutnlietsiitininieecidiaeaianinigatiiintateniaiieaiiniaiia 
a hearing on the application in such matters will be held by the Industrial Commission to 
determine and adjust the difference in dispute as set forth in the application on file, a copy 
of which has heretofore been served on all sane in interest. 

Dated at Madison, Wis., this ............ccsss . day of 193... 


“INDUSTRIAL COMMISSION OF WISCONSIN 


NOTE: Parties may appear at any hearing personally or by agent or attorney. They 
must make their own proofs, and they consequently should arrange to have their doctor and 
other necessary witnesses in attendance at the hearings. OR (EE 
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ADMISSION OF SERVICE OF NOTICE OF HEARING 


Bn GE eecnatitenntestinncemtnenecsennntenntanammeninateniniiananhinnnaadianin ., Applicant 



















VB. ccccccccrscccocccccscccccesssseccscccsssececccesescesessscecsececcer® escceees 
iepiaepciaietieniilidiiaatiaibiatatatelcichsatepninatisie . . , Respondent 
PURI SRRIIIIINNIS AU cscscssisssisnsssaceisctndedenisnisenosinine Scculisesncunisiiestontslssecesmbinninesesn settsnabileeinniieiniie 


Wisconsin, this ................ 











Madison, Wis.) 


HEARING SHEET 
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ain Respondent .. Reporter 
Ins. Carrier Date Place 


Appearances: For applicant 
For respondent and insurance carrier 
































Parties subject to act? Date of Accident 

Wage basis Occupation Age 
Married Children 

Notice given? Compensation paid 


Employe’s medical expense 
Nature of injury 














Temporary total disability 
Temporary partial disability 
Permanent disability 














Has applicant a previous major disability? 
POURS siaciiendnsinttssssoiasisusnniinsanideinesabteaiiaiiai Attorney’s fees 
Was any testimony taken by reporter? 
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THE FOURTH ACT OF BANKRUPTCY 
Cares H. Jacow 


For nine years the fourth act of bankruptcy has been readily 
available for the needs of creditors, but its vast potentialities have 
been only casually brushed upon the surface. The implications of 
this act of bankruptcy deserve consideration, moreover, in conjunc- 
tion with the corporate reorganization provisions of section 77-B of 
the Bankruptcy Act. Under section 77-B (a) it is posible for three 
creditors with provable claims of $1,000 to start the machinery of 
corporate reorganization. Although the number of involuntary bank- 
ruptcies is small as compared with the number of voluntary bank- 
ruptcies,? the latitude of the involuntary features of section 77-B 
has been criticized as affording an easy way of instituting “strike” 
suits. The suggestion has been made that one of the bulwarks against 
this possibility lies in the requirement that, in the absence of a pend- 
ing bankruptcy or equity receivership proceeding, the petition of the 
creditors must allege that the corporation “has committed an act of 
bankruptcy within four months.” Since the fourth act of bankruptcy 
is one of the most available of all the acts of bankruptcy,’ it be- 
comes increasingly important to determine the scope of this act of 
bankruptcy not only in order to determine its potentialities for lever- 
age into bankruptcy but also in order to determine its significance 
under section 77-B. 

The necessity for the fourth act of bankruptcy arose out of the 
inevitable decision of Citizens Banking Co. v. Ravenna National 
Bank.* Within the shadow of that case it became a common practice 
for a creditor to obtain a lien against an insolvent debtor and then 
by doing nothing to enforce the lien for four months to let the lien 
ripen into an indefeasible preference. Thereafter the creditor could 





*48 Stat. 912 (1934), 11 U.S.C. Supp. §207 (1934). 

? For the fiscal year ending June 30, 1934 there were about eleven times as 
many voluntary bankruptcies as there were involuntary bankruptcies. Annual 
Report of the Attorney General of the United States for the Fiscal Year 1934, 
Exhibit No. 3, pp. 180-185. 

*A debtor may possibly avoid committing some of the other acts of bank- 
ruptcy; but if a creditor gets a judgment lien against an insolvent debtor, the 
debtor will have committed the fourth act of bankruptcy if it does nothing to 
vacate the lien for thirty days and it will have committed the second act of bank- 
ruptcy if it satisfies the judgment. The only escape for the debtor is either to get 
the creditor or a third party gratuitously to release the lien or to become solvent 
and then itself satisfy the judgment. 

*234 US. 360, 34 Sup. Ct. 806 (1914). 
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levy execution and enforce the lien with impunity because liens 
which antedate bankruptcy by more than four months can be attacked 
under the Act only if they are generally defeasible in the absence of 
bankruptcy.5 This scorpion was stinging its way through commercial! 
transactions and dealing a death blow to the Act. Finally the Act 
was amended in 1926 by adding the new fourth act of bankruptcy, 
which consists in a person having: 


(4) suffered, or permitted, while incolvent, any creditor to obtain through 
legal proceedings any levy, attachment, judgment, or other lien, and not 


having vacated or discharged the same within thirty days from the date 
such levy, attachment, judgment, or other lien was obtained.® 


The third act of bankruptcy consists in a person having: 


(3) suffered or permitted, while insolvent, any creditor to obtain a pref- 
erence through legal proceedings, and not having at least five days before a 
sale or other disposition of any property affected by such preference vacated 
or discharged such preference.? 


It is at once evident that the third and fourth acts of bankruptcy 
are somewhat alike,® but they are distinguishable in two important 
respects. 

One distinction lies in the fact that the third act of bankruptcy 
refers to a “preference” whereas the fourth act of bankruptcy re- 
fers to a “lien.” Although there is a tendency among courts to speak 





*Sections 67 (a) and 70 (e). Only liens created within four months of 
bankruptcy are invalidated by §§67 (c), 67 (e), and 67 (f). Liens subsequent to 
bankruptcy are annulled by judicial construction. 

* 44 Stat. 663 (1927), 11 U.S.C.A. §21 (1927). The last remnant of the prac- 
tice mentioned in the text has perhaps been caught by the 1934 amendment to §67 
(f) whereby a foresighted creditor will be precluded from obtaining a valid attach- 
ment bond upon which recovery could be had against the surety even after the 
discharge of the principal debtor and regardless of the fact that the attachment 
may have been made within four months of bankruptcy. 48 Stat. 924 (1934), 
11 U.S.C. Supp. §107 (1934). See Comment (1931) 31 Col. L. Rev. 1348, 1354- 
1355 and cases cited. The amendment will perhaps eliminate any difference in 
result between an attachment bond which dissolves the lien and one which merely 
a. the attached property. For the distinction see Glenn, Liquidation (1935) 

374. 

730 Stat. 546 (1899) as changed by the amendment of 1926, 44 Stat. 662 
(1927), which substituted the word “other” for the word “final.” 11 U.S.C.A. 
§21 (1927). 

*“Suffered, or permitted” should as in the third of bankruptcy compre- 
hend inability to resist as well as passive non-resistance. See In re Cochrane 
& Harper Securities Co., 27 F. (2d) 917 (D. Mass. 1928). It is to be hoped that 
the absurd pernicketiness of holding that insolvency must exist as of the split- 
second before a levy which eats into the “going value” of the debtor’s assets 
will be avoided. See McLaughlin, Amendment of the Bankruptcy Act (1927) 40 
Harv. L. Rev. 382, notes 112 and 113. 
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of the fourth act of bankruptcy in general terms of preferences,® 
the following language from Jn re New Lots Sash & Door Corp.'® 
is perhaps indicative of the loose way in which the reference is made: 


That section [section 3 (a)] describes, as to its first four subdivisions, 
preferential treatment of creditors; the first two aspects of such originate 
in the voluntary act of the alleged bankrupt, and the third and fourth are 
“passive” but susceptible of becoming equally effective from the creditors’ 
standpoint. 


The word “preference” in the third act of bankruptcy has been 
interpreted to include the type of liens specified in the fourth act of 
bankruptcy,!! but the happier choice of words in the fourth act of 
bankruptcy is not colored by the technical “greater percentage” re- 
quirement of a “preference” as that word is defined in section 60 (a) 
of the Act.12 To be a “preference,” a transfer or judgment lien 
must enable one creditor to obtain a “greater percentage of his debt” 
than any other creditor of the same class. Considerable disagree- 
ment has resulted in determining whether the “greater percentage” 
specification refers to the date of the alleged preference in connection 
with what is then available to each creditor of the same class, or 
to the date of completed bankruptcy administration in connection with 
not only the satisfaction received before bankruptcy as a result of 
the alleged preference but also the dividends received as a result of 
the bankruptcy administration.1% Concretely, the problem is whether 
a creditor who has five per cent of his claim paid by an insolvent 





°In re Maryanow, 20 F. (2d) 939, 142 and 943 (E. D. N.Y. 1927); In re 
Cochrane & Harper Securities Co., 27 F. (2d) 917, 919 (D. Mass. 1928); Matter 
of Eustace, 14 A. B. R. (NS.) 675, 680 (Ref. Cal. 1929). 

*3 F. Supp. 570, 572 (E.D. N.Y. 1933). See the last sentence of note 14, 
infra. 

See Citizens Banking Co. v. Ravenna Nat. Bk., 234 U.S. 360, 364, 34 Sup. 
Ct. 806 (1914). Prior to 1926 it had been held that an attachment on mesne 
process followed by a sale of the property before final judgment did not constitute 
the third act of bankruptcy. In re Crafts-Riordon Shoe Co., 185 Fed. 931 
(D. Mass. 1910); In re A. & M. Motor Car Co., 298 Fed. 944 (D. Mass. 1923); 
In re Russel Co., 291 Fed. 809 (D. Mass. 1923); Bonnie & Co. v. Vazques, 4 F. 
(2d) 103 (C.C.A. ist, 1925). But these unfortunate decisions were perhaps in- 
fluenced primarily by the word “final” in the phrase “sale or final disposition” as it 
appeared in §3 (a) (3) prior to 1926, rather than by a belief that an attachment 
lien did not come within the scope of the subsection. The 1926 amendment to 
§3(a) (3), supra note 7, was undoubtedly intended to remedy this situation and 
to synchronize the third and fourth acts of bankruptcy in this respect. 

2 30 Stat. 562 (1899), 11 U.S.C.A. §96 (1927). 

* The Circuit Court of Appeals for the Eighth Circuit uses the time of trans- 
fer as a date of cleavage. Haas v. Sachs, 68 F. (2d) 623 (C.C.A. 8th, 1933). The 
Sixth Circuit has adopted the date of completed bankruptcy administration. Com- 
merce-Guardian Trust & Savings Bank v. Devlin, 6 F. (2d) 518 (C.C.A. 6th, 1925). 
The latter view is more in keeping with the cardinal bankruptcy principle of 
equality of distrbution. 
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debtor receives a “preference” if every other creditor in the same 
class could, at the same moment, have had five per cent of his claim 
paid.1¢ If such a payment does not constitute a “preference,” this 
creditor can prove the remaining 95 per cent of his claim in bank- 
ruptcy and receive, let us say, a six per cent dividend upon that part 
of his claim.15 As a result, this creditor ultimately will have had 
10.7 per cent of his claim satisfied, whereas the other creditors will 
have had but six per cent of their claims satisfied. All this confusion 
will be avoided under section 3 (a) (4), and creditors may proceed 
thereunder in any jurisdiction without the necessity of making a 
series of mathematical computations. 

A second distinguishing characteristic of the fourth act of bank- 
ruptcy lies in the fact that it is the failure of a debtor to vacate or 
discharge a lien within thirty days after its creation that is important 
and not the failure to act five days before the date!® set for a sale, 
which latter is the heart of the third act of bankruptcy. It is at once 
evident that this latitude enables section 3 (a) (4) largely to super- 
sede the third act of bankruptcy, but the third act of bankruptcy 
will still be available in situations where a sale is to take place prior 
to the expiration of the thirty day period of grace allowed under 
section 3 (a) (4). In this way, by the use of the third act of bank- 
ruptcy, a creditor can prevent an actual sale, which if allowed to be 





“The use of the transfer date as a date of cleavage raises several difficult 
questions in the determination of whether a “greater percentage” has resulted. The 
decisions of the Eighth Circuit are not clear upon this point. The figure of 5% 
was arrived at with the help of Exhibit 3 of the Attorney General’s Report, supra 
note 2, by computing in round numbers the percentage return that the average 
estate of a bankrupt would yield outside of bankruptcy to all unsecured creditors, 
after allowing full payment to creditors who would be entitled to priority in bank- 
ruptcy. The latter deduction was made because a “preference” refers to an ad- 
vantage over other creditors “of the same class.” See §64 of the Act. It has not 
been thought proper to deduct the expenses of a bankruptcy administration in 
the computations, although it is true that Mansfield Lumber Co. v. Sternberg, 
38 F. (2d) 614 (C.C.A. 8th, 1930), intimates that such deductions should be made. 
Of course none of these questions arise if the date of completed bankruptcy admin- 
istration is taken as a date of cleavage, because then the smallest payment will 
constitute a preference if made by an insolvent person within four months of 
bankruptcy and if there are unpaid creditors in the same class. It is to be noted 
that under the latter view and circumstances every “levy, attachment, judgment 
or other lien” would be a “preference.” 

* Again using the Attorney General’s Report, supra note 2, the figure of 6% 
represents in round numbers the average yield in bankruptcy to those unsecured 
creditors whose claims have been allowed. Even though the costs of bankruptcy 
administration are here superimposed, the yield is larger than the percentage 
analyzed in note 14, supra. This is because usually about half of a bankrupt’s un- 
secured creditors never prove their claims in bankruptcy. 

** This is the way §3 (a) (3) has been interpreted. In re Elmira Steel Co., 
109 Fed. 456 (W.D. N.Y. 1901); Bogen & Trummell v. Protter, 129 Fed. 535 
(C.C.A,. 6th, 1904). 
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completed, might crippie bankruptcy administration thereafter. Furth- 
ermore, in the absence of the third act of bankruptcy, it would be 
arguable, if a lien were to be obtained and a sale to take place within 
thirty days, that the situation would not come within the fourth 
act of bankruptcy because the lien involved would have been va- 
cated within the thirty day grace period and that the situation 
would not come within the second act of bankruptcy because there 
would have been no transfer by the debtor.17 

In determining the availability of section 3 (a) (4), one must 
fix the precise moment at which this act of bankruptcy is com- 
mitted, because creditors are allowed only four months after the 
commission of an act of bankruptcy within which to file a petition.1® 
Eminent writers have intimated that the four months’ period does 
not begin to run until the expiration of the thirty day grace period.?® 
Perhaps their argument would proceed in the following manner: 
The mere fact that an insolvent debtor suffered or permitted a 
creditor to obtain a lien is not enough to incite bankruptcy because 
thus far the debtor has not committed an act of bankruptcy. If, in 
addition, the debtor fails to vacate or discharge the lien within thirty 
days, an act of bankruptcy will have been committed and the debtor 
can immediately be thrown into bankruptcy. In short, this act of 
bankruptcy is not committed prior to the expiration of the thirty 
day period. It would follow then that creditors should be allowed 
four months after the expiration of the thirty day period in which to 
file a petition. 

A fallacy in this argument lies in its failure to place sufficient 
emphasis upon the scheme of the Act as a whole, although there is 





**The courts would probably go through some tall gymnastics and call this 
a transfer. See Galbraith v. Whitaker, 119 Minn. 447, 138 N.W. 727 (1912). 
The argument that the debtor himself must vacate the lien would be untenable 
because it would lead to establishing an act of bankruptcy in a situation where 
the _— voluntarily releases the lien prior to the expiration of the thirty day 
period. 

* Section 3 (b) of the Act, 30 Stat. 546 (1899), 11 US.C.A. §21 (1927). 

”“The act of bankruptcy here [§3 (a) (3)] is not complete until five 
days before the sale or disposition, but unless bankruptcy ensues within four 
months after the attachment or the like arises, such attachment etc., is not a 
preference by the definition in section 60 (a). Nevertheiess it has been properly 
held that section 3 (b) controls and that a petition may be filed more than four 
months after such “preference.” McLaughlin, supra note 8, at 372. This same type 
of argument applies with even greater force to the fourth act of bankruptcy as 
indicated further along in the text. 

“Tt would seem on principle that, this new fourth act of bankruptcy not 
becoming complete until the expiration of the thirty days specified for vacating 
the lien, the four months’ time limited for filing the bankruptcy petition would 
correspondingly not begin to run until the expiration of the thirty days.” Rem- 
ington, Bankruptcy (4th ed. 1934) §150.72. 
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no illogical interpretation of section 3 in and of itself. One of the 
mainsprings in the judicial interpretation of the Act has been the 
tendency to encompass the acts of bankruptcy, whenever possible, 
within the class of transactions that are defeasible in bankruptcy.?° 
Upon the basis of cases dealing with the third act of bankruptcy, the 
Circuit Court of Appeals for the Second Circuit, speaking through 
Judge A. Hand, has said: “It is not reasonable to suppose that 
a preference which cannot be set aside is made an act of bank- 
ruptcy. . . .”21_ The logic of this attitude is self-explanatory. If a 
transaction is excuse enough for throwing a man into bankruptcy, 
it should be excuse enough for defeasance thereafter. Two cases 
touching upon this angle of the fourth act of bankruptcy have by 
way of dictum declared that the four months’ period for filing a pe- 
tition in bankruptcy runs from the time of the creation of the lien 
and not from the expiration of the thirty day grace period, and 
this upon the ground that otherwise a five months’ old lien would 
lay the foundation for a bankruptcy petition and yet be indefeasible 
in bankruptcy.2? This view dovetails neatly into section 67 whereby 
only liens created within four months of bankruptcy are invalidated 
by the Act,?% and it synchronizes with the treatment of the third act 
of bankruptcy whereby the four months’ period is by the weight of 
authority adjudged to run from the date of the creation of the pref- 
erence.*4 Of course these cases under the third act of bankruptcy 
are distinguishable upon the technical ground that they deal with 
transactions which are preferences, which by the letter of section 60 
(a) must have been created within four months of bankruptcy. How- 
ever, the real basis of these cases seems to lie in the reluctance of 





*” Unfortunately, this correlation is impossible in regard to a preference as 
the second act of bankruptcy and as a defeasible transaction by reason of the 
express language of the Act. Compare §3 (a) (2) with §60 (b). 

™ Elkay Reflector Corp. v. Savory, 57 F. (2d) 161, 162 (C.C.A. 2d, 1932). 

™ Elkay Reflector Corp. v. Savory, 57 F. (2d) 161 (C.C.A. 2d, 1932); In re 
Wrumble, 6 F. Supp. 434 (M.D. Mass. 1934). In both of these cases the date of 
the expiration of the thirty day period as well as the date of the creation of the 
lien fell outside the four months’ period. 

*See note 5, supra. 

™ Owen v. Brown, 120 Fed. 812 (C.C.A. 8th, 1902); Colston v. Austin Run 
Mining Co., 194 Fed. 929 (C.C.A. 3d, 1912); In re Deer Water & Water Power 
Co., 205 Fed. 205 (D. Pa. 1913) ; In re Superior Jewelry Co., 234 Fed. 368 (C.C.A. 
2d, 1917) ; N.W. Pulp & Paper Co. v. Finish Luth Book Concern, 51 F. (2d) 340 
(C.C.A. 9th, 1931) ; Hawthorne Valley, Inc. v. Adams, 61 F. (2d) 691 (C.C.A. 6th, 
1934). Contra: Permenter Mfg. Co. v. Stoever, 97 Fed. 330 (C.C.A. Ist, 1899); In 
re Nusbaum, 152 Fed. 835 (N.D. N.Y. 1907). 
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courts to treat something as an act of bankruptcy which is not de- 
feasible in bankruptcy.?® 

In answer to the objection that this interpretation gives creditors 
only three months in which to file a petition in bankruptcy, it may 
be said that whatever purpose a four months’ period serves in giving 
creditors notice of the commission of an act of bankruptcy, that 
purpose is adequately satisfied by the four months’ notoriety of the 
creation of the lien. Whatever preliminary preparations a creditor 
may want to make before throwing a debtor into bankruptcy can 
be made with the assurance that the debtor’s chances of avoiding 
bankruptcy are remote.?® Furthermore, the denial to creditors of but 
one month out of four in which actually to prepare merely an in- 
voluntary petition is but a small concession to make for the as- 
surance that if the failure to vacate a lien is excuse enough for throw- 
ing a debtor into bankruptcy, it will be excuse enough for defeasance 
after bankruptcy. 

Many interesting problems are raised in determining the scope 
of the fourth act of bankruptcy. In general, section 3 (a) (4) cov- 
ers liens by levy, attachment, judgment or similar legal proceedings. 
It deals with liens and hence a judgment must be a lien to come 
within its purview.27 Where a lien is created by attachment on 
mesne process, which attachment is followed by a judgment lien, 
the attachment lien is the one involved under this act of bankruptcy.?® 

It is generally said that the filing of a judgment creditor’s bill 
creates an equitable lien.2® This suggests the possibility of putting 





* The cases, note 24 supra, emphasize the incongruity of throwing a debtor 
into bankruptcy, for instance, in a situation where a mortgagee is seeking a fore- 
closure sale under an indefeasible lien and of being unable after bankruptcy to en- 
join the foreclusure proceedings under the rule of Metcalf v. Barker, 187 US. 
165, 23 Sup. Ct. 67 (1902) ; Pickens v. Roy, 187 US. 177, 23 Sup. Ct. 78 (1902) ; 
Isaacs v. Hobbs Tie & Timber Co., 282 U.S. 734, 51 Sup. Ct. 270 (1931); Straton 
v. New, 283 US. 318, 51 Sup. Ct. 465 (1931). These Supreme Court cases estab- 
lish the rule that a court of bankruptcy may stay proceedings whereby a lien has 
or will be created within four months of or at any time after the filing of a pe- 
tition; but that a court of bankruptcy is “without jurisdiction” to enjoin the en- 
forcement of a four months’ old lien, provided the enforcement proceedings were 
instituted at any time prior to the filing of the petition. Only one case contra, 
In re Nusbaum, 152 Fed. 835 (N.D. N.Y. 1907), cited note 24 supra, has been 
found since the earliest of the above Supreme Court cases. 

*See note 3, supra. 

** Weitzel Flooring Corp. v. Getz, 31 F. (2d) 930 (C.C.A. 3rd, 1929); In re 
Hollywood Land & Water Co., 41 F. (2d) 778 (S.D. Fla. 1930); Elkay Reflector 
Corp. v. Savory, 57 F. (2d) 520 (C.C.A. 2d, 1932). See also In re Maryanow, 
20 F. (2d) 939 (E.D. N.Y. 1927). 

* Elkay Reflector Corp. v. Savory, 57 F. (2d) 520 (C.C.A. 2d, 1932) ; Mat- 
ter of Eustace, 14 A.B.R. (N.S.) 675 (Ref. Cal. 1929). 

* Miller v. Sherry, 69 U. S. 237 (1864); Metclaf v. Barker, 186 U. S. 165, 
23 Sup. Ct. 67 (1902). See Comment (1929) 29 Col. L. Rev. 504; Comment 
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a debtor into bankruptcy for failing to vacate such a lien. However, 
this so-called lien is a peculiar type of lien if it is a lien at all. Per- 
haps the word “lien” is used in a broad sense here and really refers to 
“such rights as the plaintiff gets under the doctrine of lis pendens 
by filing his bill.”8° And yet, the right that a creditor gets upon 
filing one of the various types of creditor bills varies in so far as 
the bill in question applies to leviable or equitable assets, in so far 
as it is instituted by a judgment or a non-judgment creditor, and in 
so far as it is to be for the benefit of a particular creditor or all 
creditors in general. In view of these variables, the right is perhaps 
more consonant with a concept of an equitable lien, which can easily 
be delimited by the relative rights and vigilance of the parties, than 
with a concept of lis pendens, because the latter doctrine rests in a 
necessity, that is constant, of preventing the frustration of judicial 
process.*? 

At any rate, if the right that a creditor gets upon the filing of a 
creditor’s bill is a lien at all, the lien certainly extends to equitable 
assets; but as to leviable assets, which might include property that 
has been fraudulently conveyed, generally the only right that a 
creditor gets over other creditors is a priority in the pursuit of 
equitable remedies only. Furthermore, a general creditors’ bill, 
and often a non-judgment creditor’s bill, is held not even to create 
a priority but results in pro rata distribution. Within at least some 
of these limitations, the filing of one of these bills may be said to 
create an equitable lien; and although there have been no decisions 
upon the specific problem, the failure to vacate such a lien should 





(1933) 42 Yale L. J. 919. Most of the principles set forth in the text apply to 
statutory supplementary proceedings as well. 

1 Clark, Receivers (2d ed. 1929) 96. 

™ The evolution of lis pendens correlates in a large measure with the doc- 
trine of res judicata. See Haughwout and Pomeroy v. Murphy, 22 N.J.Eq. 531, 
544 (1871); Lamont v. Cheshire, 65 N.Y. 30, 36 (1875); Comment (1907) 20 
Harv. L. Rev. 488. It is to be noted, too, that one line of authorities holds that 
lis pendens does not apply to personalty. 2 Pomeroy, Equity Jurisprudence (4th 
ed. 1918) §636. The fact that a lis pendens may be a prerequisite to the creation 
of the lien is not inconsistent with the concept suggested. See Miller v. Sherry, 
69 U.S. 237 (1864). 

™ Storm v. Waddell, 2 Sandf. Ch. 494 (N.Y. 1845); Becker v. Torrance, 31 
N.Y. 631 (1854) ; First National Bank v. Shuler, 153 N.Y. 163, 47 N.E. 263 (1897); 
Taylor v. Taylor, 59 N. J. Eq. 86, 45 Atl. 440 (1900). See Clark, Receivers at 
Instance of Judgment Creditors (1930) 17 Va. L. Rev. 45, and note 29 supra. 

“5 Pomeroy, op. cit. supra, note 31, §2315. Glenn, Creditors’ Rights and 
Remedies (1915) §41. Comment (1933) 42 Yale L. J. 919, cited note 29, supra, 
at 921-923. As to the rights of the creditor in respect to pendente lite transferees 
psy — ia see Shuck v. Quackenbush, 75 Colo. 592, 227 Pac. 1041, 38 A. L. R. 

1924). 
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come within section 3 (a) (4).54 In situations where the filing of a 
bill cannot be said to create an equitable lien, the situation could 
probably be brought within the limits of section 3 (a) (4) by treat- 
ing the decree as a blanket lien in much the same manner as the 
receivership decrees which are to be discussed immediately. 
Although the appointment of a receiver falls within the fifth act 
of bankruptcy,®5 it may become equally important to know whether 
the same circumstance might not also come within section 3 (a) (4). 
In a jurisdiction where the four months’ period for filing a petition 
would be considered as running from the expiration of the thirty day 
grace period, a petition in bankruptcy could be filed five months after 
the appointment of a receiver if a receivership comes within section 
3 (a) (4). In such a jurisdiction a general receivership might become 
an important double-handled lever into bankruptcy. The question 
turns on whether a receivership constitutes a “lien” under section 3 
(a) (4). In this connection it will be helpful to refer to a unique 
interpretation of section 67 of the Act. That interpretation arose 
out of a struggle on the part of the bankruptcy courts to supersede a 
receivership which constituted an act of bankruptcy. The appoint- 
ment of a general receiver was held to create a blanket lien for the 
benefit of all creditors and thus to constitute a “lien” within the 
meaning of the Act, and to be defeasible under section 67 if created 
withir four months of the filing of a petition in bankruptcy.3* Such 
a receivership is of course to be differentiated from a receivership 
under a state insolvency statute which is tantamount to a bank- 
ruptcy statute, because such a receivership is invalid and cannot 





“An equitable lien comes within the “liens” specified in §67. Metcalf v. 
Barker, 187 US. 165, 23 Sup. Ct. 67 (1902); Pickens v. Roy, 187 US. 177, 23 
Sup. Ct. 67 (1902). The filing of a non-judgment creditor’s bill more than four 
months before a bankruptcy petition was filed was held to create an indefeasible 
lien in Hart & Brother v. Dail, 5 F. (2d) 316 (C.C.A. 4th, 1925); In re Conserva- 
tive Mortgage & Guaranty Co., 24 F. (2d) 38 (C.C.A. 6th, 1928); cf. Yaryan 
Naval Stores Co. v. Borchardt Co., 217 Fed. 758 (C.C.A. 5th, 1914); In re 
Knox Consolidated Coal Co., 50 F. (2d) 248 (S. D. Ind. 1931). 

*“(5) made a general assignment for the benefit of his creditors; or, while 
insolvent, a receiver or trustee has been appointed, or put in charge of his prop- 
erty.” 44 Stat. 663 (1927), 11 U.S.C.A. §21 (1927). 

* Blair v. Brailey, 221 Fed. 1 (C.C.A. 8th, 1919), certiorari denied, 238 US. 
634, 35 Sup. Ct. 938 (1915); Neeley v. McGehee, 2 F. (2d) 853 (C.C.A. 5th, 
1924) ; Clements v. Conyers, 32 F. (2d) 5 (C.C.A. 7th, 1929); Park Lane Dresses, 
Inc. v. Houghton’ & Dutton Co., 54 F. (2d) 33 (C.C.A. Ist, 1931); Mauran v. 
Carpet Lining Co., 23 R.I. 324, 50 Atl. 331 (1902); Wilson v. Parr, 115 Ga. 629, 
42 S.E. 5 (1902); Murray v. Miller, 157 Ga. 11, 121 S.E. 113 (1923); cf. First 
National Bank v. Guarantee Title & Trust Co., 178 Fed. 187 (C.C.A. 3d, 1910) ; 
In re Glenroe Corp., 1! F. Supp. 664 (S.D. N. Y. 1932). No attempt has been 
made to analyze the relation of general assignments to “liens” within the meaning 
of the Act, but the problem is treated similarily. 
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give rise to a lien in view of the paramount nature of the Federal 
Bankruptcy Act over ail state bankruptcy statutes.37 No one would 
seriously contend that a general receivership usually, if ever, creates 
a lien as that term is ordinarily used; nevertheless, the force of the 
above line of decisions is sufficient to throw receiverships within 
the scope of the “liens” covered by section 3 (a) (4).%§ 

Thus far the discussion of receiverships has dealt with general 
receiverships such as corporate receiverships or those receiverships 
under creditors’ bills that are for the benefit of all creditors.3® A 
more limited receivership involves different considerations. Although 
the federal courts have frequently said that the appointment of a 
“temporary receiver” comes within the meaning of the fifth act of 
bankruptcy, the exact limits of these statements are very vague.*® 
This nomenclature perhaps refers especially to the creation of a 





**In re Weedman Stave Co., 199 Fed. 948 (E.D. Ark. 1912). See also In- 
ternational Shoe Co. v. Pinkus, 278 U.S. 261, 49 Sup. Ct. 108 (1929); Carling v. 
Seymour Lumber Co., 113 Fed. 483 (C.C.A. 5th, 1902). 

* The court came close to deciding this question in In re Leverich, 38 F. 
(2d) 72 (C.C.A. 2d, 1930). In order to “sweep the deck” of receiverships the 
courts have generally relied upon §67 and have kept within the limitations pro- 
vided therein. See cases cited in note 36, supra. This supersedure of receiverships 
has been rationalized as being based merely upon a discretion of the federal courts 
in the exercise of their paramount bankruptcy jurisdiction. Williston, The Effect 
of a National Bankruptcy Law (1909) 22 Harv. L. Rev. 542, 561-563; McLaughlin, 
supra note 8, at 599-600. Such a rationalization would eliminate the bankruptcy 
courts’ makeweight “lien” theory of receiverships, but it would also eliminate the 
absolute limitations of the four months’ period in this respect. Quaere: whether 
it cannot be said that the very Act that sets forth this paramount jurisdiction, 
indirectly, through §67, specifies certain limits to that jurisdiction. See Metcalf v. 
Barker, 187 US. 165, 23 Sup. Ct. 67 (1902); Pickens v. Roy, 187 U.S. 177, 23 Sup. 
Ct. 78 (1902) ; Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 735, 51 Sup. Ct. 270 
(1931) ; Straton v. New, 283 U.S. 318, 51 Sup. Ct. 465 (1931); and note 25, supra. 

* A corporate receivership instituted by its stockholders and through which 
creditors have not acquired an adverse interest is not a “lien” within §67. Bank 
of Andrews v. Gudger, 212 Fed. 49 (C.C.A. 4th, 1914) ; Miller v. Potts, 26 F. (2d) 
851 (C.C.A. 6th, 1928); In re Bartlett Oil & Gas Corp., 44 F. (2d) 646 (N.D. 
Okla. 1930) ; In re Knox Consolidated Coal Co., 50 F. (2d) 248 (S.D. Ind. 1931) 
(appointment of receiver at instance of stockholder and bondholder. Quaere: 
whether there was an absence of an adverse creditor interest.) 

A receivership in partnership dissolution proceedings brought by a partner 
does not create a lien. In re English, 127 Fed. 940 (C.C.A. 2d, 1904). 

When a receiver is appointed upon a judgment creditor’s bill, whatever lien 
is created, that lien generally dates from the filing of the bill, at least as to equit- 
able assets, and not from the appointment of the receiver. In re McAllister, 7 F. 
(2d) 9 (C.C.A. 2d, 1925); Taylor v. Taylor, 59 N.J.Eq. 85, 45 Atl. 440 (1900) ; 
Wrede v. Clark, 132 App. Div. 293, 117 N.Y. Supp. 5 (ist Dept. 1909); cf. 
Frazier v. Southern Loan & Trust Co., 99 Fed. 707 (C.C.A. 4th, 1900). See the 
earlier discussion in the text as to creditor’s bills. 

“Blue Mountain Iron & Steel Co. v. Portner, 131 Fed. 57 (C.C.A. 4th, 
1904) ; In re Kennedy Tailoring Co., 175 Fed. 871, 873 (E. D. Tenn. 1909); In re 
Wm. S. Butler & Co., 207 Fed. 705, 711 (C.C.A. ist, 1913) (corporation operating 
receiver) ; Petition of France Foundry & Machine Co., 276 Fed. 757, 759 (S.D. 
Mich. 1921) (pendente lite receiver in a suit to remove a cloud). See also Zugalla 
v. Mercantile Agency, 142 Fed. 927 (C.C.A. 3d, 1906). 
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temporary receivership pending a hearing upon the appointment of 
a permanent receiver.*! In referring to the fifth act of bankruptcy, 
the Circuit Court of Appeals for the Fifth Circuit, speaking through 
Judge Sibley, said: “In view of the general purposes of the Bank- 
ruptcy Act, we understand a general receivership to be referred to, 
and not one for specially described property, as in a mortgage fore- 
closure or an effort to enforce some other lien against specific prop- 
erty.”42 It is submitted that this interpretation is a logical one. A 
foreclosure receivership, for instance, is indefeasible in bankruptcy 
unless the mortgage to be enforced is less than four months old 
and has not been given to a bona fide purchaser for present con- 
sideration. Within the above limitations, a foreclosure receiver- 
ship even on the eve of bankruptcy is indefeasible and the court is 
“without jurisdiction” to stay the receivership; outside the above 
limitations, the receivership may be superseded and the petition in 
bankruptcy may easily be predicated upon the giving of the mortgage 
as constituting the first or second act of bankruptcy.** Too great a 
latitude in the interpretation of the fifth act of bankruptcy would 
lead to throwing a man into bankruptcy for a receivership which 
would be indefeasible in bankruptcy. This desirable correlation be- 
tween the acts of bankruptcy and defeasance is, of course, also the 
clue to determining whether a mortgage receivership falls within the 
terms of section 3 (a) (4). 

The fact that when a receiver is appointed under a mortgage, the 
receiver may thereby become entitled to the rents and profits of the 
mortgaged property involves a further consideration of mortgage 
receiverships. By the great weight of authority a mortgage which 
purports to give a lien upon rents and profits does not create such a 
lien thereby ;** but if a receiver is appointed under such a mortgage 





“See Walker v. Morgan & Bird Gravel Co., Inc., 20 F. (2d) 547 (C.C.A. 5th, 
1927); Matter of Luxor Cab Manufacturing Corp., 25 F. (2d) 644 (C.C.A. 2d, 
1928). 

“Standard Accident Ins. Co. v. Sheftall & Co., 53 F. (2d) 40, 41 (C.C.A. 8th, 
1931). 

“See notes 25, 38, and 46. The phrase “equity receivership” as it is used 
in §77-B may be interpreted differently, especially in view of the broader power 
of the bankruptcy court to stay suits, under §77-B (c) (10), and to affect liens, 
under §77-B (b). 

“Freedman’s Saving Co. v. Shepherd, 127 U.S. 494, 8 Sup. Ct. 1250 (1888) ; 
Teal v. Walker, 111 U.S. 242 (1884); Freeman v. Campbell, 109 Cal. 360, 42 Pac. 
35 (1895); Orr v. Bennett, 135 Minn. 443, 161 N.W. 165 (1917); Grether v. Nick, 
193 Wis. 503, 213 N.W. 503, 215 N.W. 571 (1927); Notes (1919) 4 A. L. R. 
1405, 1408-1414; (1928) 55 A. L. R. 1020, 1022-1027. The true basis of this view 
seems to rest upon public policy as enunciated in the statutes which deny the 
mortgagee as such the right to recover possession. See Geraldson, Clauses Increas- 
ing the Possessory Rights of Mortgagees, post —Ed. 
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or even under a mortgage which does not refer to the rents and 
profits, the receiver is generally entitled to subsequently accruing 
rents and profits.45 Nevertheless, if the mortgage is more than four 
months old, such a receivership is generally considered not to create a 
“lien” within section 67 of the Act.4¢ Even after the adjudication of 
the mortgagor, the mortgagee may either become automatically en- 
titled to the rents and profits*? or perfect his right to these rents and 
profits by demand and sequestration.*® The only explanation of these 
cases seems to be that the perfected right to the rents and profits re- 
lates back to the date of the recordation of the mortgage. This rela- 
tion back may be illustrated by the fact that a junior mortgagee usually 
can obtain the rents and profits exclusively for his own benefit only 
so long as a senior mortgagee does not intervene or secure the 
appointment of a receiver himself.4® The doctrine leads to but one 
conclusion, and that is that a receivership under a mortgage executed 
more than four months prior to the filing of a petition does not come 
within section 3 (a) (4), even though the receiver thereby becomes 
entitled to the subsequently accruing rents and profits. Of course if 
the receivership covers more than the mortgaged property, it easily 
fits into the “lien” category.5° 

These then are some of the implications of the fourth act of bank- 
ruptcy. With deadly precision, a judgment lien places an insolvent 





“TIbid.; 3 Jones, Mortgages (8th ed. 1928) §§1930, 1952; Notes (1919) 4 
A. L. R. 1405; (1923) 26 A. L. R. 33; (1925) 26 A. L. R. 609; (1928) 55 A. L. R. 
533; (1928) 55 A. L. R. 1020. Perhaps the trend will be toward a denial of the 
rents and profits to a mortgage receiver. See Rundell, The Work of the Wis- 
consin Supreme Court; VII, Mortgages (1933) 9 Wis. L. Rev. 40. 

“No case has been found which expressly deals with the problem from the 
standpoint of the rents and profits, but see Carling v. Seymour Lumber Co., 113 
Fed. 483 (C.C.A. 5th, 1902); In re Iroquois Utilities, Inc. 297 Fed. 397 (C.C.A. 
2d, 1924); Bryan v. Speakman, 53 F. (2d) 463 (C.C.A. 5th, 1931); Mayer v. 
Imig, 227 N.W. 328 (Iowa 1928); In re Rathman, 183 Fed. 913, 923 (C.C.A. 8th, 
1910). 

“Re Wakey, 50 F. (2d) 869 (C.C.A. 7th, 1931); Mortgage Loan Co. v. 
Livingston, 45 F. (2d) 28 (C.C.A. 8th, 1930); Associated Co. v. Greenhut, 66 F. 
(2d) 428 (C. C. A. 3d, 1933). 

“In re Brose, 254 Fed. 664 (C.C.A. 2d, 1918); In re Hotel St. James Co., 
65 F. (2d) 82 (C.C.A. 9th, 1933). 

“ Post v. Dorr, 4 Edw. Ch. 412, 414 (N.Y. 1844); Anderson v. Matthews, 8 
Wyo. 513, 58 Pac. 898 (1899); The Longdock Mills and Elevator v. Alpen, 82 
N.J.Eq. 190, 88 Atl. 623 (1913); Sullivan v. Rosson, 223 N.Y. 217, 119 N.E. 415, 
4A. L. R. 1405 (1918); Note (1923) 26 A. L. R. 33, 79-84. Contra: First Trust 
Joint Stock Land Bank of Chicago v. Smith, 259 N.W. 192 (Iowa 1935) (at least 
before the recent statute mentioned in the case). In a jurisdiction taking the 
opposite view it would perhaps be arguable that a foreclosure receivership would 
constitute a “lien” as to the rents and profits. 

” Perhaps this is the ratio decidendi of In re Knight, 125 Fed. 35 (W.D. Ky. 
1903), and In re Hecos, 164 Fed. 823 (C.C.A. 8th, 1908), in which foreclosure 
receiverships within four months of bankruptcy were declared to be defeasible 
liens. 
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debtor in the unhappy dilemma whereby he must either do nothing 
and thus commit the fourth act of bankruptcy or satisfy the judg- 
ment and thus commit the third act of bankruptcy. The potential- 
ities of the fourth act of bankruptcy for leverage into bankruptcy 
are unlimited; and by the same token, its value, and thus the value 
of all the acts of bankruptcy, as a bulwark against “strike” litigation 
under section 77-B will be negligible.51 However, the very breadth 
of the fourth act of bankruptcy indicates that section 77-B has not 
) opened up an avenue for “strike” litigation but rather has closed 
whatever gap may previously have existed for bringing “strike” 
petitions in bankruptcy. Bankruptcy liquidation is a far more se- 
rious threat to a corporation than reorganization; and yet, greater 
latitude is allowed creditors in filing a petition in bankruptcy than in 
filing a reorganization petition. To file a bankruptcy petition, cred- 
itors must hold provable claims of only $500; to file a reorganization 
petition, they must have provable claims of $1,000.5? If as a practical 
matter “strike” suits are a real possibility under the Act, it would 
seem probable that they would usually take the form of “strike” peti- 
tions in bankruptcy. From this standpoint, section 77-B will really 
cushion a corporation from “strike” litigation, for, as a last resort, 
a corporation will be able to avoid the bankruptcy wringer by ask- 
ing, in its answer to a “strike” petition in bankruptcy, to come under 
the more favorable provisions of section 77-B. 





* Undoubtedly the most effective deterrent to “strike” litigation will lie 
in a broad judicial interpretation of the requirement of §77-B (a) to the effect 
that a court may not approve a petition unless satisfied that it has been filed “in 
good faith.” See Hanna, Corporate Reorganization Under the Bankruptcy Act 
(1935) 21 A. B. A. J. 73. 

Section 59 (b) of the Act, 30 Stat. 561 (1899), 11 U.S. C.A. §95 (1927); 
§77-B (a), 48 Stat. 912 (1934), 11 U.S.C. Supp. §207 (1934). 




















CLAUSES INCREASING THE POSSESSORY RIGHTS OF 
MORTGAGEES 


RAYMOND I. GERALDSON 


In view of the multiplicity of mortgage foreclosures which have 
been concomitant with the economic depression, and in view of the 
mortgage moratorium legislation which has swept the country, the 
drafting of mortgages has become a more exacting operation than 
the mere filling in of blanks which so often characterized this phase 
of the practice of law in the halcyon days of progressive prosperity. 
It is therefore incumbent upon the practicing attorney to acquaint 
himself with the judicial interpretation of mortgage provisions and 
to inquire into the practical devices whereby he can best protect and 
serve the interests of his clients. It is proposed in this paper to 
discuss the construction and validity of those provisions in a mortgage 
contract which are designed to increase the rights which the mortgagee 
normally enjoys under the ordinary form of mortgage agreement, 
and to make certain suggestions concerning the incorporation of such 
provisions into the mortgage instrument. 

These provisions will be considered under three headings: first, 
agreements, which confer on the mortgagee the right to the posses- 
sion of the mortgaged premises upon default by the mortgagor in the 
conditions of the mortgage; second, agreements which constitute the 
rents and profits of the mortgaged premises a part of the security 
for the mortgage indebtedness; third, agreements which entitle the 
mortgagee to the appointment of a receiver of the mortgaged prem- 
ises upon default by the mortgagor in the conditions of the mortgage 
agreement. 


A. AGREEMENTS WITH RESPECT TO THE POSSESSION OF 
THE PREMISES 


I. “TitLe THEORY” STATES 


Under the common law theory of the mortgage which is in force 
today in the so-called “title theory jurisdictions,” the mortgage is 
treated as passing the legal title to the mortgaged premises to the 
mortgagee! and as giving the mortgagee the right to the immediate 
possession of the premises ir. che character of the legal owner. 





*Brown v. Cram. 1 N. H. 169 (1818). 
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In Alabama, where the title theory of the mortgage is given effect, 
the court has said in Mallory v. Agee? that a mortgagor, before or 
after default, except by agreement, does not possess even the right 
of possession, as against the mortgagee. But as to him, his right is 
the equity of redemption, which is called a property right, but not the 
legal title. The Connecticut court has declared in Desiderio v. 
Jadonisi,? that in that state the mortgagor is regarded as the owner 
of the land, and, if he continues in possession, he is entitled to the 
rents and profits derived from the land without any liability to ac- 
count to the mortgagee for them. While the mortgagee holds the 
legal title to the land, he is regarded in equity as doing so only for 
the purpose of securing the payment of the debt and is ordinarily 
entitled to possession of the land if he cares to assert that right. 
In the title theory states, conversely to the lien theory states, any 
change in the normal right to possession will increase rather than 
decrease the mortgagor’s rights under the mortgage. The above 
cited cases would seem to indicate that such agreements are valid in 
those states.* 


II. “Lien TuHeory” STATES 


According to the modern theory of the mortgage, however, which 
has been adopted by the majority of the United States, partly by way 
of statute and partly by court decision,® the mortgage is merely a lien 
or security for an indebtedness, passing no title or estate to the 
mortgagee.® The mortgagor under this “lien theory,” which is the 
rule in Wisconsin,’ retains the title to the premises mortgaged and 
is entitled to the possession and enjoyment of the estate until the 
mortgagee obtains judgment of foreclosure and actually sells the 
property.® 





27226 Ala. 596, 147 So. 881 (1932). 

*115 Conn. 652, 163 Atl. 254 (1932). 

*The validity of such agreements, however, is not precedent for arguing the 
validity of agreements in a mortgage increasing the rights of the mortgagee. 

®See 41 C. J. 279 n. 19 for large collection of cases. 

* Phyfe v. Riley, 15 Wend. 248 (N. Y. 1836). 

™McCormick v. Herndon, 78 Wis. 661, 47 N. W. 639 (1891); Grether v. Nick, 
193 Wis. 503, 213 N. W. 304, 215 N. W. 571 (1927). 

® Title G. & T. Co. v. Feldon Reality Co., 267 N. Y. Supp. 48 (1933); Orr v. 
Broad, 52 Neb. 490, 72 N. W. 850 (1897) ; Holmes v. Gravenhorst, 263 N. Y. 148, 
188 N. E. 205 (1933). 
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(1) States Having Statutory Policy Against 
Possession in the Mortgagee 


The Washington statute® provides that a mortgage of real prop- 
erty shall not be deemed a conveyance so as to enable the owner of 
the mortgage to recover possession of the real property, without a 
foreclosure and sale according to law. In the case of State ex rel. 
Givinn v. Superior Court,’® involving the construction of a provision 
in a mortgage entitling the mortgagee on default to the appointment 
of a receiver of the mortgaged premises and of the income and 
profits, the Washington court, citing with approval the case of Teal v. 
Walker,’ wherein the United States Supreme Court dealt with a 
similar statute and mortgage in Oregon, held that such a stipulation 
was an agreement to place the mortgagee in possession prior to fore- 
closure and that therefore it was not enforceable, being a contract in 
violation of the public policy of the state that a mortgage is a mere 
lien and not a conveyance. 

In states having a statute confirming possession of the mortgaged 
premises in the mortgagor, provisions changing that right of poses- 
sion seem invalid. In Minnesota an agreement whereby the mortgagee 
was to take possession and receive the rents and profits, was rendered 
ineffective by a statute providing that a mortgage of real property 
shall not be deemed a conveyance so as to enable the mortgagee to 
recover possession of the real property without foreclosure and sale 
according to law.!? Similarly, largely in view of a statutory provision 
making void any contract in a mortgage waiving the right of redemp- 
tion—which provision was regarded as designed to secure the right 
of possession and the rents, income and profits to the mortgagor 
during the period of redemption—the Kansas court ruled in Capitol 
B. & L. Ass'n. v. Ross'* that any provision in a mortgage designed 
to abrogate the right to the possession of the mortgaged property, or 
to the rents and income and profits therefrom during the period of 
redemption is void. In Rives v. Mincks Hotel Co.14 the Oklahoma 
court declared invalid a clause in a mortgage providing that on de- 
fault the mortgagee should have the right to take possession of the 
premises and to receive the profits therefrom; the reason assigned 








°3 Wash. Comp. Stat. (Remington 1932) §804. 
* 170 Wash. 463, 16 P. (2d) 831 (1932) following Western Loan & Bldg. Co. 
v. Mifflin, 162 Wash. 33, 297 Pac. 743 (1931). 
111 U. S. 242, 4 Sup. Ct. 420 (1884). 
* Cullen v. Minn. L. & T. Co., 60 Minn. 6, 61 N. W. 818 (1895). 
134 Kan. 441, 7 P. (2) 86 (1932). 
* 30 P. (2d) 911 (Okla. 1934). 
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was that the provision in question was opposed to the legislative policy 
of the state whereby the mortgage was regarded as a mere lien and 
the title to the property treated as being vested in the mortgagor until 
the commencement and termination of foreclosure proceedings. 


(2) States Having no Statutory Policy with Respect 
to Possession 


In the absence of express statutory prohibition it is competent 
for the parties to a mortgage to incorporate therein a provision con- 
cerning the possession or right to possession of the premises which is 
different from that which would be the determination of the law 
in the absence of such provision.15 The agreement in fact need not 
be incorporated into the mortgage, but may be embodied in a separate 
instrument, or may even be oral.1® 

The Nebraska statutes!? provide that in the absence of stipula- 
tions to the contrary, the mortgagor of real estate retains the legal 
title and right of possession of the premises. In Felmo v. New- 
comb Lumber Co.,18 the Nebraska court said that this provision 
“leaves it competent for the parties to a mortgage to stipulate for the 
investiture of the mortgagee with the legal title and right of pos- 
session. . . .” The provision there upheld stated that upon forfeiture 
of the mortgage, or in case of default in any of the payments, the 
mortgagee should be entitled to the immediate possession of the 
premises. The court held the provision valid not only against the 
mortgagor, but also against purchasers and incumbrancers. 

The Utah court in a similarly approving declaration said in 
Carlquist v. Colthorp,!® “By the provisions of our statute a mortgagor 
conveys no legal title to the mortgagee. The mortgage gives to the 
mortgagee a lien on the premises mortgaged to secure the payment 
of the indebtedness, but is not a conveyance of title. The mortgagor 
has, therefore, the legal title, and is entitled to retain possession of 
the premises until the expiration of the time for redemption, unless 
the terms of the mortgage give the mortgagee the right of posses- 
sion.” In Hulseman v. Dirks Land Co.,2° the South Dakota court 
has recently said that the clause in the mortgage pledging the rents 





*41 C. J. 610, n. 83 (collection of cases). 

* Douglass v. Thompson, 35 Nev. 196, 127 Pac. 561 (1912). 

Neb. Comp. Stat. (1909) c. 73 §55. 

64 Neb. 335, 89 N. W. 755 (1902); approved and followed in Pettit v. 
Lowis, 88 Neb. 496, 129 N. W. 1005 (1911). 
* 67 Utah 514, 248 Pac. 481 (1926). 
*259 N. W. 679 (S. D. 1935). 














496 THE WISCONSIN LAW REVIEW 


and profits as a part of the security expressly gives the right of 
possession to the mortgagee, whenever there is a default by the 
mortgagor and the mortgagee elects to subject the rents and profits 
to the payment of the debt; and that the rents and profits being 
pledged as security and being the “fruits of possession,” it would 
seem that under the express terms of the mortgage it was intended 
the possession should be in the mortgagee whenever it became neces- 
sary for him to subject the rents and profits to the payment of his 
debt. It seems clear from this decision that South Dakota would 
readily recognize the validity of an agreement giving the mortgagee 
the right to the possession of the mortgaged premises. 


(3) Wisconsin 


The Wisconsin court has declared in a number of decisions that 
where the mortgagee obtains possession of the premises lawfully, he 
may maintain it against the mortgagor and anyone claiming under 
him, as long as the mortgage debt remains unsatisfied.24 In the com- 
paratively recent case of Zimmermann v. Walgreen Co.,?? the Wis- 
consin court said that it is the established law in this state that the 
legal title and right of possession do not vest in the mortgagee, but 
continue in the mortgagor until terminated upon foreclosure sale, 
“or by contract between the parties,” and that even when a receiver 
is appointed in a foreclosure proceeding to prevent waste, the col- 
lected rents and profits of the mortgaged land do not belong to the 
mortgagee or to the receiver, but are considered and applied on the 
mortgage debt for the mortgagor’s benefit. The mortgagor’s right 
to the possession continues in him and his lessee until terminated 
by the sale on foreclosure, subject only to the appointment of a 
receiver in the foreclosure action for the purpose of preventing 
waste. 

It has been suggested as a possible implication of the above 
mentioned decisions that the Wisconsin court might uphold a pro- 
vision in a mortgage that on default by the mortgagor, the mortgagee 
may take possession of the premises. In view, however, of the 
recent trend as evidenced by our moratorium legislation and of the 
social implications of such a policy, the preferable decision would 
seem to be that such a provision is invalid. It is in the interest of 
social stability that the mortgagor be enabled to remain in possession 





* Tallman v. Ely, 6 Wis. 244 (1858) ; Hennesy v. Farrell, 20 Wis. 42 (1865); 
Citizens’ Sav. & Tr. Co. v. Rogers, 162 Wis. 216, 155 N. W. 155 (1916). 
215 Wis. 491, 255 N. W. 534 (1934). 
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as long as he is legally entitled to do so. Since the mortgage de- 
vice under the lien theory constitutes a securing of the mortgage in- 
debtedness simply by a pledge of the capital value of the mortgaged 
premises, and not of the income thereof, and since in Wisconsin the 
mortgagee is not entitled to appropriate that capital value until the 
judicial sale takes place upon the expiration of one year after the 
judgment in foreclosure, it would seem that the efforts of the 
judiciary should be directed to securing the mortgagor in the pos- 
session and control of the income of the mortgaged property until 
such time as the mortgagee is entitled to its capital value. 


(4) Conclusion 


It may be concluded from the cases presented in the foregoing 
pages that in those jurisdictions wherein there is a legislative declara- 
tion of policy confirming possession of the mortgaged premises in the 
mortgagor, or evincing the disapproving attitude of the legislature 
toward any construction of a mortgage which will give the posses- 
sion of the premises to the mortgagee prior to foreclosure and 
sale, there can be no provision incorporated into the mortgage which 
will effectively entitle the mortgagee to possession of the premises 
immediately upon default by the mortgagor. In those states, on 
the other hand, which do not have such a legislative policy, the courts 
of last resort which have faced the problem have upheld and en- 
forced such provisions. 

Wisconsin apparently lies in a twilight zone. In section 275.23 
of the Statutes, the legislature has provided that “no action of eject- 
ment for the recovery of mortgaged premises shall be maintained 
by a mortgagee, his assigns or representatives.” This language would 
seem to indicate a legislative policy disfavoring possession of the 
mortgaged premises in the mortgagee. Yet the court has held that 
when the mortgagee obtains possession of the mortgaged premises 
peaceably he may retain such possession until his mortgage debt is 
paid. In Minnesota, on the other hand, where the legislature has 
expressly declared that a mortgage shall not be deemed a convey- 
ance so as to enable the mortgagee to recover possession of the 
real property without foreclosure and sale, the supreme court has 
decided that in order to constitute himself “mortagee in possession” 
without violating the policy of the statute, the mortgagee must have 
the consent of the mortgagor to such possession.28 The Minne- 





* Cullen v. Minn. L. & Tr. Co., 60 Minn. 6, 10, 61 N. W. 818 (1895). 
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sota court points out?‘ that under the common law theory of the 
mortgage the mortgagee was entitled to possession and that after 
the lien theory was evolved, and expressed in statutory form, the 
courts still clung to their old ideas of the nature of a mortgage, 
holding that if the mortgagee somehow obtained possession he 
could maintain it. Though adverting to the fact that some courts 
require only that the mortgagee obtain peaceable possession in order 
to become a “mortgagee in possession,” the court said that the only 
logical rule, in view of the Minnesota statute, was that the mortgagee 
must be in possession by reason of the agreement or assent of the 
mortgagor or his assigns under the mortgage. Thus it would seem 
that the discrepancy between the holdings of the two states on the 
question of what constitutes a mortgagee in possession is explainable 
on the ground that the legislative policy against possession in the 
mortgagee is stronger in Minnesota than in Wisconsin. 

Since it is not clear how the Wisconsin court will treat a pro- 
vision in a mortgage granting to the mortgagee the right to posses- 
sion of the mortgaged premises upon default by the mortgagor, and 
despite the considerations set out above to indicate the social undesir- 
ability of such provision, it would seem that in drafting a mortgage in 
Wisconsin, it might be well, in the interest of the mortgagee, to 
incorporate such a provision into the mortgage. 


B. AGREEMENTS MAKING THE RENTS AND PROFITS 
A PART OF THE SECURITY 


(1) Cases 


The Wisconsin Supreme Court has said in Grether v. Nick,?® that 
it is universally recognized that the right to the rents and profits of 
mortgaged premises follows the legal title and the right of possession. 
In harmony with this statement is the holding of the Nebraska court 
in Orr v. Broad** that the right of possession of the mortgaged 
premises carries with it the proprietary interest in the rents and 
profits. The declaration of the United States Supreme Court in 
Gilman v. Ill. & Miss. Tel. Co.27 that the mortgagor in possession 
may apply the rents and profits of the mortgaged premises to his 
own use, even where the mortgage expressly includes the rents and 





™* Rogers v. Benton, 39 Minn. 39, 43, 38 N. W. 765 (1888). 
* 193 Wis. 503, 213 N. W. 304, 215 N. W. 571 (1927). 

*52 Neb. 490, 72 N. W. 850 (1897). 

01 U. S. 603, 23 L. ed. 405 (1876). 
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profits is in accord; also its subsequent statement?® that it is of course 
competent for the parties to provide in the mortgage for the payment 
of the rents and profits to the mortgagee even while the mortgagor 
remains in possession, but that the general rule is that when the 
mortage contains no such provision, and even where the income 
is expressly pledged as security for the mortgage debt, with the 
right in the mortgagee to take possession on failure of the mortgagor 
to perform the conditions of the mortgage, the mortgagee is not 
entitled to the rents and profits of the mortgaged premises until he 
takes actual possession, or until possession is taken in his behalf 
by a receiver. The court said that even if the deed had expressly 
pledged the income as security for the debts named, the mortgagor 
would have been entitled to the income, until, at least, possession was 
demanded under the deed of trust; or in advance of a sale by 
having a receiver appointed for the benefit of the mortgagee. Sim- 
ilarly in Teal v. Walker?® the United States Supreme Court said 
that if the mortgagee wishes to avail himself of the rents and profits 
he must first get possession of the premises. 

Since the rents and profits of the premises may be appropriated 
by the owner to any desired purpose, it is permissible in the absence 
of statutory prohibitions for the mortgagor to pledge the rents and 
profits in the mortgage,®° and to make them primarily liable with 
the land for the payment of the mortgage indebtedness.31 While 
numerous decisions have taken this general view,?? the Kentucky 
court in Watts v. Smith®* said that in foreign jurisdictions the 
great weight of authority is to the effect that a mortgage conveying 
lands together with the rents, issues, and profits is a lien on the 
land only, the words adding nothing to the security of the mortgage 
debt and meaning nothing more than the law allows, that is, the rents, 
after default, upon the mortgagee taking possession. Those cases to 
which the Kentucky court referred indicate that to entitle the 
mortgagee to the rents accruing before default there must be an un- 
equivocal pledge to that effect. 





* Freedman’s Sav. & Tr. Co. v. Shepherd, 127 U. S. 494, 8 Sup. Ct. 1250 
(1887). ‘ 

111 U.S. 242, 4 Sup. Ct. 420 (1884). 

* Gisborn v. Charter Oak L. Ins. Co., 142 U. S. 326, 12 Sup. Ct. (1892); 
In re Clark Realty Co., 234 Fed. 576 (C. C. A. 7th, 1916). : 

“ Hastings v. Wise, 89 Mont. 325, 297 Pac. 286 (1931); Paramount B. & L. 
Ass’n v. Sacks, 107 N. J. Eq. 328, 152 Atl. 457 (Chancery, 1930). 

In re Wakey, 50 F. (2d) 869 (C. C. A. 7th, 1931); Steinberg v. Kloster 
Steel Corp., 266 Ill. App. 60 (1933). 
* 250 Ky. 617, 63 S. W. (2d) 796 (1933). 
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In Florida the court held in Portland Cement Co. v. Baumgart- 
ner, that the pledge of the rents and profits of mortgaged premises 
does not become practically effective until a receiver is appointed or 
the mortgagee goes into possession, for so long as the mortgagor 
continues in possession he may collect the rents. This pledge was 
declared to be not in conflict with the statutory provision making a 
mortgage merely a specific lien on the property. 

In 1895 the Minnesota court held in Cullen v. Minn. L. & T. 
Co.85 that a provision in a mortage for taking possession of the 
premises and, receiving the rents and profits by the mortgagee was 
invalidated by a statute which provided that a mortgage of real 
properly should not be deemed a conveyance whereby the mortgagee 
is enabled to recover possession of the property without fore- 
closure and sale according to law. The theory underlying the Min- 
nesota statute is that the mortgagor, having title to the premises, has 
the right to possession and to the rents and profits until the end 
of the redemption period; hence any stipulation in the mortgage 
pledging the rents and profits to the payment of the mortgage debt 
contravenes the policy of the statute and is void.* Yet in 1929 in 
Fidelity-Phila. Tr. Co. v. West,3™ the Minnesota court held that a 
mortgage provision expressly assigning the rents of the mortgaged 
premises for the payment of taxes and insurance was enforceable. 
In a more recent case, Gardnen v. Prindle & Co.38 the same court 
said that the above statute was in derogation of long established 
rules of the common law and therefore not to be extended beyond 
the plain limits of its manifest purpose; hence that the mortgagee 
still has the right to have the value of his security protected from 
impairment by the mortgagor’s violation of either the covenants of 
the mortgage or the equities of the mortgagee. The court laid down 
this rule, that “while an assignment of rents in the mortgage itself 
cannot be resorted to by the mortgagee for the purpose of paying 
or reducing the debt, it will be given effect in a proper case, to 
preserve the value of the security.” The court iterated this position 
in 1933, when it held that an assignment of the rents and profits for 
the purpose of having them applied to the principal or interest of 
the mortgage debt would be invalid in view of the statute referred 
to above, but that an assignment of the rents and profits to the 





% 09 Fla. 987, 128 So. 241 (1930). 

60 Minn. 6, 61 N. W. 816 (1895). 

* Orr v. Bennett, 135 Minn. 443, 161 N. W. 165 (1917). 
7178 Minn. 150, 226 N. W. 406 (1929). 

185 Minn. 147, 240 N. W. 351 (1932). 
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mortgagee for the purpose of enabling him to keep up the taxes 
and insurance on the premises where the mortgagor failed to do so, 
was valid and enforceable.8® The court said that this assignment must 
be limited to the amount necessary to pay the taxes or insurance then 
due or delinquent. Thus Minnesota has mitigated the effect of its 
earlier position. 

The constitutionality of a recent statute in Michigan, permitting 
the assignment in trust mortgages of the rents and profits of the 
mortgaged property to the trustee for the benefit of holders of obliga- 
tions issued under the trust deed, was upheld against the objection 
that it was class legislation, favoring one class of securities and dis- 
criminating against others, in Guaranty Tr. Co. v. Feldman.*° In 
Bankers Tr. Co. v. Russell* however, where the mortgagee was given 
the privilege of disposing of parts of the obligation in the form of 
bonds, if he so desired, but was not required to do so, the Michigan 
court held that the instrument was not a trust mortgage within the 
meaning of the statute; and the provision assigning the rents and 
profits as further security, being governed by the law applicable to 
ordinary mortgages, was invalid and unenforceable. 

In Kansas, where a trust deed provided that the rents and profits 
were conveyed and assigned, and further that on default, the 
mortgagee would be entitled to collect and receive.all said rents and 
profits and apply them to the payment of the obligation, the court 
held in Hall v. Goldworthy*? that the stipulation was not invalidated 
as to rents accruing after default and before the beginning of the 
period of redemption. The following year the court said in Ker- 
shaw v. Squier*® that it is competent for a mortgagor and a mortga- 
gee to agree that rentals on the mortgaged property shall be collected 
and applied on installments due on the mortgage debt, and that if 
afterwards the mortgagor in addition voluntarily surrenders pos- 
session or consents to the right of the mortgagee to possess the rent- 
als, and the mortgagor, having been duly appointed as trustee, pro- 
ceeds to collect and apply the rentals upon the mortgage debt, the 
mortgagee is entitled to the same as against a subsequent garnishing 
creditor without bringing any judicial proceeding to acquire pos- 
session. 





* Mutual B. L. Ins. Co. v. Canby Ins. Co, 190 Minn. 144, 251 N. W. 129 
(1933). 
® 247 Mich. 524, 226 N. W. 233 (1929). 
“263 Mich. 677, 249 N. W. 27 (1933). 
“136 Kan. 247, 14 P. (2d) 659 (1932). 
137 Kan. 855, 22 P. (2d) 468 (1933). 
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In Iowa a pledge of the rents and profits in the mortgage gives 
a lien which becomes automatically effective at the time when the 
application for a receiver is made.** Where the mortgage pledges 
the rents and profits, the mortgagee has only a potential interest 
therein, however, until the commencement of foreclosure proceed- 
ings. Up to that time the landowner, even though the original 
mortgagor, may sell and dispose of rentals for a period not exceed- 
ing that of redemption, provided the transaction is free of fraud. 
Thus an assignment of rent for one year which extended a few 
months beyond the time when foreclosure was started and a receiver 
appointed is valid, and the assignee is entitled to the rent falling due 
under the lease, which was paid to the receiver, though it did not 
accrue until after he was appointed.*5 

The Washington court in Clise v. Burns,*® held invalid a pro- 
vision in a trust deed pledging the rents and profits of mortgaged 
premises and providing for the appointment of a receiver as a mat- 
ter of strict right in the event of foreclosure. The position taken 
seems to be that, if the provision is invoked for the benefit of a 
mortgagee not in possession, it is invalid and unenforceable, but 
when relied on by the mortgagee who has been placed in possession, 
it will be sustained. The proposition that a pledge of the rents 
and profits does not create any lien on them until the mortgagee 
acquires possession seems indeed to be quite generally accepted. 
New York has said in Sullivan v. Rosson,*? that in case of a mortgage 
which assigns the rents and profits on default, but which does not 
purport to give a lien thereon from the date of the mortgage, the 
rents and profits do not vest in the mortgagee immediately on de- 
fault. In a more recent New York case, Dime Sav. Bank v. Fox,** 
where the mortgage provided that the holder of it in any action to 
foreclose should be entitled, without notice and without regard to 
the adequacy of security for the debt, to the appointment of a re- 
ceiver of the rents and profits, and “in the event of default in 
paying said principal or interest, such rents and profits are hereby 
assigned to the holder of said mortgage as further security for 
the payment of said indebtedness,” it was held that on default by 
the mortgagor the mortgagee was not entitled to take possession 
of the rents by merely giving notice to the tenants and mortgagor of 





“ Webber v. King, 205 Iowa 612, 218 N. W. 282 (1928). 

* Ransier v. Worrell, 211 Iowa 606, 229 N. W. 663 (1930). 
“175 Wash. 133, 29 P. (2d) 1119 (1932). 

223 N. Y. 217, 119 N. E. 405 (1918). 

“264 N. Y. Supp. 262 (1933). 
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the default and entering into possession, where the mortgagor did 
not respond to the notice and gave no consent to the change of 
possession. The proper remedy in such case is to institute foreclosure 
and to have a receiver appointed. 

In Hulseman v. Dirks Land Co.,4® the South Dakota Supreme 
Court takes the position that a clause pledging the rents and profits 
as a part of the mortgage security expressly gives the right of pos- 
session of the premises to the mortgagee, whenever there is a de- 
fault by the mortgagor and the mortgagee elects to subject the 
rents and profits to the payment of the mortgage indebtedness. The 
court seems to be of the opinion that if the mortgagee is entitled 
to the rents and profits of the mortgaged premises, he is a fortiori 
entitled to possession thereof. This is in harmony with the view 
of the United States Supreme Court and most of the state courts 
to the effect that the mortgagee must first acquire possession be- 
fore he may put the rents and profits to his own use. 

In Grether v. Nick,5° in discussing the pledging of the rents 
and profits of mortgaged premises, the Wisconsin court said that 
under the common law and in title theory jurisdictions the mortgagee 
is not entitled to collect the rents and profits until he has taken 
possession of the premises and that then his right to collect the 
rents and profits follows as a matter of course from possession, 
whether the rents were pledged by the mortgagor or not. The rents 
and profits so collected by the mortgagee, however, had to be 
applied in discharge of the mortgage debt, and the mortgagee had 
to account to the mortgagor for them. The court went on to say 
that in lien theory states the right to collect the rents and profits re- 
mains in the mortgagor until he is deprived of possession in the 
manner provided by law despite a pledge of the rents and profits in 
the mortgage. This must be true unless the pledge of the rents and 
profits is taken to be sufficient to pass the legal title and right to 
posession of the premises to the mortgagee, said the court. 


In Zimmerman v. Walgreen Company®! the Wisconsin court 
laid down the following propositions: 


The mortgagor’s right to the possession of the mortgage premises con- 
tinues in him and his lessee until terminated by the sale on foreclosure, 
subject only to the appointment of a receiver in the foreclosure action for 





#259 N. W. 679 (S. D. 1935). 
193 Wis. 503, 213 N. W. 304 215 N. W. 571 (1927), cited supra notes 7 
and 25. 
*215 Wis. 491, 255 N. W. 535 (1934). 
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the purpose of preventing waste; notwithstanding an assignment of rents 
by the mortgagor to the mortgagee as collateral security, or an appoint- 
ment of a receiver to function as the landlord in lieu of the mortgagor- 
lessor, the lessee is entitled to continue in possession until the landlord’s 
right cf possession, which he acquired by virtue of his lease, is terminated 
by the sale on foreclosure; and it is because the mortgagor’s right to pos- 
session and the rents and profits is not terminated, until cut off by the fore- 
closure sale, that the net rents and profits collected up to the time of the 
sale by the receiver do not belong to the mortgagee or to the receiver, but 
they are to be applied on the deficiency judgment if any is entered on the 
mortgage debt, and if there is none they belong to the mortgagor. 


In Franzen v. Kinney Co.5? the mortgagor had given a long 
term lease of the premises prior to the mortgage. Simultaneously 
with the execution of the mortgage, the mortgagor executed an 
assignment of the lease to the mortgagee as collateral security, which 
assignment was to become operative upon default by the mortgagor. 
In an action brought by the mortgagee against the lessee to collect 
the rents, the mortgagor specifically assented to the right of the 
mortgagee to collect such rents. The Wisconsin Supreme Court, 
in deciding in favor of the mortgagee, said: 


It is true as contended by the defendant that under a mortgage of land 
pledging its rents and profits a mortgagor is entitled to the rents until the 
mortgagee takes possession under his mortgage, either by surrender of the 
premises to him, or by commencing foreclosure and securing the appoint- 
ment of a receiver. . . . This assignment was intended by the parties to 
accomplish something more than a mere inclusion of a clause in the mortgage 
pledging rents, and the parties have given effect to it according to their intent. 


It would seem implicit in the above language that the Wisconsin 
court does not consider “a mere inclusion of a clause in the mortgage 
pledging rents” as sufficient to accomplish that purpose. Here the 
transfer of the right to the rents was given effect because engin- 
eered by an instrument separate from and independent of the mort- 
gage. The court also seemed to be swayed by the fact that the 
parties had already given effect to the assignment, and that this was 
an action brought by the mortgagee with the assistance of the mort- 
gagor. The court did not say that such an assignment would be 
valid in a case wherein the mortgagor was contesting the validity 
of the assignment. 

An act drafted by the National Conference of Commissioners 
on Uniform State Laws provides: “The mortgage gives no right 





259 N. W. 850 (Wis. 1935). 
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to possession or to the rents and profits of the mortgage premises 
to the mortgagee or purchaser at foreclosure sale until it is fore- 
closed and the period of redemption has expired, even though the 
mortgage contains a conveyance, or agreement for possession by 
the mortgagee, or pledge of the rents and profits, or other provision 
to the contrary.”53 An editorial statement in the American Law 
Reports®* interprets this proposed act as indicative of a present day 
policy disfavoring provisions in real estate mortgages pledging the 
rents and profits of the mortgaged premises. 


(2) Conclusion 


It may be stated as established beyond question that the right 
to the rents and profits of mortgaged premises is incidental to the 
right to the possession of the premises, and that no matter what pro- 
visions may be incorporated into the mortgage relative to the rents 
and profits, the mortgagee cannot avail himself of them until he 
acquires actual possession of the mortgaged premises or until pos- 
session is taken in his name by a receiver. The view seems to be 
quite general that the efficacy of a clause pledging the rents and 
profits is dependent upon the mortgagee having lawful possession 
of the premises by the express or implied consent of the mortgagor ; 
in some jurisdictions, however, this obstacle is met by interpreting 
the pledge of the rents and profits as carrying with it the right to 
possession of the premises. 

There is no apparent correlation between the validity or invalidity 
of a mortgage provision pledging the rents and profits and the ab- 
sence or presence of a legislative policy disapproving possession of 
the mortgaged premises in the mortgagee. In Washington, which 
has such a statutory policy, a pledge of the rents and profits was 
declared invalid, while in Kansas, which has a similar policy, the 
court has upheld such a pledge. In Minnesota, which has an express 
statutory declaration disfavoring possession of the mortgaged prem- 
ises in the mortgagee, a pledge of the rents and profits is of no 
validity to reduce the mortgage debt, but is permitted to enable the 
mortgagee to keep up the taxes and insurance on the premises upon 
failure therein by the mortgagor. In Wisconsin, on the other hand, 
where, as indicated in part “A” of this paper, the legislative policy 
against possession in the mortgagee seems less strong than in Min- 





* Unif. Real Estate Mortgage Act, §2, part I. 
™ (1934) 91 A. L. R. 1218. 
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nesota, the court has declared ineffective any pledge of the rents and 
profits. 

It would seem that since the rents and profits of land are the 
“fruits of possession,” as one court has phrased it, the right of the 
mortgagee with respect to each should be similar. Yet the courts, 
whether appreciating this factor or not, have, at least, not given ex- 
plicit expression to it. Since there is no possibility of extracting 
any definite standard from the cases with which to test the validity 
of a mortgage provision pledging the rents and profits as a part 
of the mortgage security, one must perforce resort to the decided 
cases in the particular jurisdiction for guidance in drafting mort- 
gages. 

In Wisconsin it would appear advisable, in the interests of the 
mortgagee, to have executed, contemporaneously with the mortgage, 
a collateral assignment to him of the rents and profits of the mort- 
gaged property. This should be done by an instrument separate 
and distinct from the mortgage contract. While there is no as- 
surance in the adjudications of our court that such an assignment 
will be efficacious if contested by the mortgagor, it does seem clear 
that the assignment will be enforced as against the lessee where 
the mortgagor does not contest it. 


C. AGREEMENTS FOR APPOINTMENT OF A RECEIVER OF MoRTGAGED 
PREMISES ON DEFAULT BY MORTGAGOR 
(1) Cases 


A receiver is an official of the court of equity; his possession of 
property entrusted to him is that of the court, and his function is to 
assist the chancellor in the administration of justice. The appoint- 
ment of a receiver lies wholly within the discretion of the court and 
cannot be absolutely controlled or directed by agreement of the 
parties to a mortgage.®® Certain writers and judges have taken the 
position that if the mortgagee is limited to his usual equitable rights 
to a receivership despite a clause in the mortgage contract granting 
him the right to the appointment of a receiver on default by the 
mortgagor, then the contract will be rendered meaningless. Refus- 
ing to appoint a receiver will deprive the mortgagee of a contract 
right he may have relied upon in making the loan which the mortgage 
secures.5® The generally accepted view seems, however, to be that 





Bagley v. Ill. Tr. & Sav. Bank, 199 Ill. 76, 64 N. E. 1085 (1902) ; approved 
in Althausen v. Kohn, 222 Ill. App. 324 (1921). 
* (1919) 4 A. L. R. 1405. 
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a receiver will not be appointed where the security is adequate and 
the mortgagor is solvent.57 The mere fact that the mortgage con- 
tains a stipulation providing for the appointment of a receiver on 
default will not make such appointment a matter of strict right,5® 
though the presence of such a clause may be instrumental in persuad- 
ing the court. 

Ordinarily the legal right to the possession and the rents and 
profits of mortgaged premises continues in the mortgagor (under 
the lien theory of the mortgage) until foreclosure is decreed and an 
actual sale is had and the period of redemption has expired. A lower 
New York court in a relatively recent decision said in effect that the 
judicial process involves the lapse of considerable time, and that since 
the mortgagee is entitled to foreclosure and sale immediately on 
default, the court, in order to make its judgment relate back to the 
commencement of the foreclosure action, appoints a receiver of the 
mortgaged premises.5® The authorities cited for this proposition 
seem, however, to have employed “the preservation of the property” 
as the ratio decidendi of their adjudications,®® thus squaring with 
the current of authority in lien theory jurisdictions. 

Under the Iowa statute a court of equity may appoint a receiver 
whether or not there is a stipulation therefor in the mortgage; and 
it may refuse to appoint one under the facts of a given case even 
though the mortgage may provide for a receiver, the appointment 
being a matter of judicial discretion.*t The Iowa Supreme Court 
has declared in Parker v. Coe,®? that even where a mortgage pro- 
vides for the appointment of a receiver to collect the rents and 
profits of the mortgaged premises, there must be a showing of 
insufficiency of security to warrant a court of equity in appointing 
a receiver for such purposes. Three years later the same court 
said in Des Moines Joint Stock Land Bank v. Danson,®* that even 
under a receivership clause in a mortgage both insolvency and in- 
sufficiency of security must be shown to justify the appointment. 
Yet in 1933, the court held in First Tr. Joint Stock Land Bank v. 
Jansen** that where the mortgage pledges the rents and profits and 





* Walsh, Mortgages (1934) 328 et seq. 
® Portland Cement Co. v. Baumgartner, 99 Fla. 987, 128 So. 241 (1930). 
” Title Guaranty & Tr. Co. v. Feldon Realty Co., 267 N. Y. Supp. 48 (1933). 
® Holmes v. Gravenhorst, 263 N. Y. Supp. 738, 741 (1933) and cases cited 
therein. 
“ Durband v. Ney, 196 Iowa 574, 191 N. W. 385 (1923). 
200 Iowa 862, 205 N. W. 505 (1925). 
* 206 Iowa 897, 220 N. W. 102 (1928). 
“217 Iowa 439, 251 N. W. 711 (1933). 
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provides for the appointment of a receiver, the mortgagee is en- 
titled to have a receiver appointed on proof of inadequacy of the 
security without proof of insolvency of the mortgagor. Another 
1933 case, Jacobsen v. Cooper,®® iterated this declaration, but said 
that in the case of a mortgage which merely pledges the rents and 
profits and does not provide for the appointment of a receiver, proof 
must be made of both inadequacy of the mortgage security and 
insolvency of the mortgagor. Exercising its discretionary power, 
the court in First Tr. Joint Stock Land Bank v. Stevenson,®® despite 
a pledge in the mortgage of the rents and profits, denied the mort- 
gagee’s application for the appointment of a receiver. 

The Florida court has decided, in Martorano v. Spicola,®™ that 
when a mortgage pledges the rents and profits and contents to the 
appointment of a receiver on default, such provisions, while not con- 
trolling on the courts, should be accorded due weight, and may in 
many cases authorize the appointment of a receiver, where with- 
out them, the application will be denied. Yet in the same case the 
court refused to appoint a receiver “without notice,” though the 
mortgage so provided, in view of the fact that the mortgagor was 
in possession and there was no danger of irreparable injury, waste, 
etc., and that equity receiverships require notice. Illinois takes the 
position in Frank v. Siegal*® that a receiver cannot be had, regardless 
of the necessities of the situation, merely because the mortgage con- 
tract provides therefor. The possession of the receiver is in truth 
that of the court and the parties cannot impose a burden on the court 
unnecessarily. But in an earlier decision, Bolton v. Starr,®® an ap- 
pellate court had declared that the solvency or insolvency of the 
mortgagor is immaterial in determining the mortgagee’s right to a 
receiver, where the mortgage provides for the appointment of a 
receiver to collect the rents and profits, and in a 1934 case, Wolden- 
stein v. Slomin,’® the Illinois Supreme Court held that such pro- 
visions should be accorded due weight. Of similar import is the New 
Jersey decision in Tucker v. Nabo Constr. Corp.™ wherein the mort- 
gagor agreed that on foreclosure the mortgagee would be entitled to 
the appointment of a rent receiver as a matter of right, without con- 





* 216 Iowa 1375, 250 N. W. 501 (1933). 

215 Iowa 1114, 245 N. W. 434 (1932). 

110 Fla. 55, 148 So. 585 (1933). 

* 263 Ill. App. 316 (1931). 

223 Ill. App. 39 (1921). 

” 355 Ill. 306, 189 N. E. 312 (1934). 

"108 N. J. Eq. 449, 155 Atl. 460 (Chancery, 1931). 
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sideration of the value of the premises or the solvency of any per- 
son liable for the debt, and the court held that this was not conclusive 
though entitled to weight. 

The Nebraska court said in Lackey v. Yekel™? that the pro- 
vision in a mortgage contract for the appointment of a receiver after 
default and foreclosure begun “neither adds to, nor detracts from,” 
what the contract would be if such provision were omitted. Such a 
provision was said to be merely declaratory of that which the law 
would imply without it. Whether or not a receiver should be appoint- 
ed is a matter resting in the sound discretion of the court under the 
conditions shown at the trial, and within statutory limitations. 

In a lower New York court it was said that while a receiver- 
ship will be denied where the mortgaged property is clearly more than 
sufficient to pay the mortgage debt, yet in all cases where there is 
doubt on this point, the courts will protect the rights of the mort- 
gagee. Even though there is no provision in the mortgage, if it ap- 
pears that the property is inadequate to secure payment of the mort- 
gage debt, equity will impound the rents and profits for the benefit 
of the mortgagee.7* 

In West. & So. L. Ins. Co. v. Crook,7* and earlier cases, the 
Oklahoma court has declared that the clause of a mortgage providing 
for the appointment of a receiver on default is invalid, insofar as 
it attempts to give the mortgagee the right to have a receiver ap- 
pointed without complying with the provisions of a statute requir- 
ing as a prerequisite to the appointment of a receiver in foreclosure 
that the mortgagee show that the property is in danger of being in- 
jured or destroyed, or is insufficient security for the debt. Sim- 
ilarly, in Straus v. Barbee,7> a Michigan case, it was held that where 
a provision in a real estate mortgage pledging the rents and profits 
was invalid under the law of the state, jurisdiction to appoint a 
receiver to collect the rents and profits on foreclosure could not be 
conferred by consent. 

Under the Minnesota statutes the title to realty which is mort- 
gaged remains in the mortgagor, and the appointment of a receiver 
of the rents and profits at the instance of the mortgagee is an 
equitable remedy for the preservation of the security only, which 
is to be cautiously exercised in the sound discretion of the court.7® 





113 Neb. 382, 203 N. W. 542 (1925). 

® Fletcher v. McKeon, 75 N. Y. Supp. 817 (1902). 
144 Okla. 105, 289 Pac. 728 (1930). 

262 Mich. 113, 247 N. W. 125 (1933). 

® Larson v. Orfield, 155 Minn. 282, 193 N. W. 453 (1923). 
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The Minnesota court has declared, in Marshall & Ilsley Bank v. 
Cady,*? that the only ground for the appointment of a receiver is 
to prevent waste and to protect and preserve the mortgaged premises, 
and that inadequacy of the security or insolvency of the mortgagor 
or both are not sufficient grounds though they are material consid- 
erations. In a later case, Minn. B. & L. Asso. v. Murphy,"® the 
court clarified its position by saying that without proof of the in- 
solvency of the mortgagor and of waste and danger to the security, 
there is no foundation for the appointment of a receiver in fore- 
closure. The theory underlying the Minnesota decisions seems to 
be that the purpose of having a receiver for the rents and profits 
is to prevent waste, not to apply the rents and profits to secure 
the debt. Waste standing alone, however, might not be sufficient 
justification for the appointment of a receiver. It must be consid- 
ered in the light of its effect upon the adequacy of the security. 

The Wisconsin court has approved this same theory of mortgage 
receiverships, as indicated in Grether v. Nick,*® where it quotes from 
Ruling Case Law: “But irrespective of statute, it seems that the 
prevailing rule is that inadequacy of security and insolvency of the 
mortgagor are not in themselves regarded as sufficient grounds to 
justify the appointment of a receiver in foreclosure proceedings. 
There must be shown some additional, distinct, equitable ground, 
such as danger of loss, waste, destruction, or serious impariment 
of the property, to warrant the appointment.” The court then goes 
on to say that on principle and the weight of authority in lien juris- 
dictions, the appointment of a receiver in foreclosure is not justi- 
fied merely because the security is inadequate or the mortgagor 
irresponsible. The mortgagee has seen fit to make the loan on the 
security of the premises, and there is no principle which in morals 
justifies the court in adding to the security which the mortgagee 
accepted. The mortgagee is, however, entitled to the well established 
practice of equity to appoint a receiver to preserve that security 
from waste and destruction, said the court. The only purpose for 
which a receiver may be appointed in Wisconsin is to prevent waste; 
to accomplish this the receiver is invested with the possession of the 
premises, and as an incident merely of this possession he is entitled 
to collect the rents and profits. Such rents and profits when collected, 





™ 76 Minn. 112, 78 N. W. 978 (1899). 

176 Minn. 71, 222 N. W. 516 (1928). 

"193 Wis. 503, 213 N. W. 304, 215 N. W. 571 (1927) cited supra notes 7 
= a3 — v. Tilbury, 204 Wis. 56, sub nom. Ottman v. Cheney, 234 N. W. 

1931). 
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however, belong neither to the mortgagee nor to the receiver, but 
to the mortgagor. The court may dispose of them by applying them 
on the mortgage indebtedness even though they have not been pledged 
as security for that debt. In another case, Crosby v. Ketlman,®® the 
Wisconsin court said that waste which lessens the security of the 
mortgage debt authorizes the appointment of a receiver. But such 
appointment is discretionary and unless it is shown that the waste 
reduced the value of the security in excess of the amount by which 
the mortgage debt has been reduced, the appointment is unjustified. 
Yet in a more recent decision, Dick & Reuteman Co. v. Hunholz,®+ 
the court said that the waste which will justify the appointment of 
a receiver need not exceed the amount of reduction of the principal 
} of the debt by payments thereon. Thus the court has veered away 
from a definitive requirement and redirected the problem into the 
more amorphous realm of discretion. The case last cited may be 
explained in part on the ground that the waste there involved con- 
sisted in delinquent taxes, and that while the amount of taxes in 
default may be comparatively small, still any tax delinquency is a 


} potential waste of the entire property. It seems clear, however, 
that the court was desirous of freeing itself from the restrictions 


in mortgage cases. 


or effect. 





of any “rule of thumb” in adjudicating the appointment of receivers 


The most recent pronouncement of the Wisconsin court on this 
subject is in Zimmermann v. Walgreen Co.8? where it said, “It does 
not necessarily follow that, because a receiver was appointed, the 
appellant should be ousted from the premises. The receiver now be- 
comes the appellant’s landlord, with all of the powers usually pos- 
sessed in such cases. . . . It is often assumed that the purpose for 
which a receiver is appointed in foreclosure proceedings is to col- 
lect the rents and profits and thus add to the security of the mortgage. 
This assumption places ‘the cart before the horse.’ The object 
is so to prevent the commission of waste. . . .” Thus it would seem 
that in Wisconsin a provision in a mortgage for the appointment of 
a receiver regardless of equitable grounds would be without validity 





| 206 Wis. 252, 239 N. W. 431 (1931); semble, Kremer v. Crase, 209 Wis. 


183, 244 N. W. 596 (1932). 
"213 Wis. 49°, 252 N. W. 180, 253 N. W. 184 (1934). 
"215 Wis. 491, 255 N. W. 535 (1934). 
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(2) Conclusion 


The appointment of a receiver of mortgaged property is an 
exercise of the discretionary power of a court of equity, which may 
not be absolutely controlled or directed by contract between the par- 
ties to the mortgage. The true purpose of such an appointment 
would seem, from the cases reviewed above, to be the preservation of 
the security which has been given for the mortgage indebtedness. 
The general trend of those cases indicates that in those jurisdic- 
tions wherein there is a statutory declaration on the matter, the 
mortgagee, in order to qualify his request for the appointment of a 
receiver, must comply with such statutory provisions. It would seem, 
however, that despite their declaration ta the effect that the parties 
cannot contract away the court’s discretion, the courts do have a 
predilection for the appointment of receivers in those cases wherein 
the mortgage agreement entitles the mortgagee to such appointment. 
While it is true that under certain favorable circumstances, the court 
will in most jurisdictions appoint a receiver despite the absence of 
a provision therefor in the mortgage contract, it is also true that 
such provision is generally highly persuasive to the court. In Iowa, 
for example, the court will in the ordinary case appoint a receiver 
on proof of the inadequacy of the mortgage security and of the in- 
solvency of the mortgagor; in a case where the mortgage authorizes 
the appointment of a receiver, however, the court will make such 
appointment merely upon proof of the inadequacy of the security. 

In view of the above considerations, it would appear advisable 
in most jurisdictions, in the interest of the mortgagee, despite the 
presence of legislative enactments on the problem, to incorporate into 
a mortgage contract a clause entitling the mortgagee to the appoint- 
ment of a receiver of the mortgaged premises upon default by the 
mortgagor in the conditions of the mortgage. Though this clause 
will probably not entitle the mortgagee to such appointment as a mat- 
ter of course, it will be a propitious circumstance in his application 
therefor. 
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STATUTE LAW 


CoRPORATIONS—LEvy UPON CorPorATE STocK UNDER UNIFORM 
Stock TRANSFER Act.—Plaintiff, a general creditor, commenced an 
action to recover upon an account. A writ of attachment was issued 
and returned by the sheriff when the debtor could not be found, 
whereupon plaintiff sought to levy upon certain corporate stock 
owned by his debtor. The sheriff left a copy of the writ of attach- 
ment with the secretary of the corporation and secured a certificate 
signed by the secretary showing the number of shares owned by 
the debtor, but did not seize the outstanding certificates representing 
those shares. The corporation was then made a party defendant and 
restrained from transferring the stock on the books of the company 
or paying dividends to the debtor. Held: The injunction was con- 
trary to section 272.27 of the Wisconsin Statutes and must be dis- 
solved. Bloch-Daneman Co. v. Mandelker. 


In the absence of statute, shares of stock in a corporation are 
not subject to levy or sale upon execution.? This conclusion seems 
to follow from the statutory basis of attachment proceedings. But 
in most of the states, including Wisconsin, shares had been sub- 
jected to execution by statute, before the passage of the Uniform 
Stock Transfer Act. The purpose of this Act was to make cer- 
tificates to the fullest extent possible representative of the shares. 
The Wisconsin court has recognized the intent of the legislature to 
make certificates negotiable and to invest them with the incidents 
of tangible personal property. 


In the Bloch-Daneman case, as in Harbridge v. American National 
Bank,® the court decided that section 13 of the Uniform Stock 





*205 Wis. 641, 238 N. W. 831 (1931). 

? Gundry v. Reakirt, 173 Fed. 167 (E. D. Pa. 1909); Goss and P. Manu- 
facturing Co. v. People, 4 Ill. App. 510 (1879); Van Norman v. Circuit Judge, 45 
Mich. 204, 7 N. W. 796 (1881); Voorhis v. Terhune, 50 N. J. L. 147, 7 Am. 
St. Rep. 781, 13 Atl. 391 (1887); Denton v. Livingston, 9 Johns. 96, 6 Am. Dec. 
264 (N. Y. 1812) ; Slaymaker v. Bank of Gettysburg, 10 Pa. 373 (1849); Keating 
v. J. Stone and Sons Live Stock Co., 83 Tex. 467, 29 Am. St. Rep. 670, 18 S. W. 
797 (1892); Lambert v. Huff, A. & T. Co., 82 W. Va. 362, 95 S. E. 1031 (1918); 
11 Fletcher, Corporations (Perm. ed. 1932) 136, §5110. 

* Rhea v. Powell, 24 Ill. App. 77 (1887); United States Exp. Co. v. Hurlock, 
120 Md. 107, 87 Atl. 834, Ann. Cas. 1915A 566 (1913); Foster v. Potter, 37 Mo. 
525 (1866); Nashville Nat. Bank v. Ragsdale, Peck 296 (Tenn. 1823). 

“Nabring v. Bank of Mobile, 58 Ala. 204 (1877); Farmers State Bank v. 
Southern Cotton Oil Co., 127 Ark. 278, 192 S. W. 230 (1917); West Coast 
Safety Faucet Co. v. Wulff, 133 Cal. 315, 85 Am. St. Rep. 171, 65 Pac. 622 (1901) ; 
Morgan v. Thames Bank, 14 Conn. 99 (1840) ; Wells v. Price, 6 Idaho 490, 56 Pac. 
266 (1899); People ex rel. Koons v. First Nat. Bank, 89 Ind. 302 (1883); Sted- 
man v. Eveleth, 6 Met. 114 (Mass. 1843); Blair v. Compton, 33 Mich. 414 (1876) ; 
Foster v. Potter, 37 Mo. 525 (1866); Princeton Bank v. Crozer, 22 N. J. L. 383 
(1850) ; Barnes v. Hall, 55 Vt. 420 (1883) ; Daniel v. Gold Hill Min. Co., 28 Wash. 
411, 68 Pac. 884 (1902). 

5177 Wis. 206, 187 N. W. 853 (1922). 
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Transfer Act, although separated only by a semicolon from the 
preceding provision as to railroad stock,®* should be construed as 
applying to all classes of stock, as that was the purpose of the framers 
and of the legislature. Thus the only three ways in which corporate 
stock may be impounded in Wisconsin are those provided by the 
statute, namely (1) actual seizure by the sheriff, (2) surrender of 
the certificate to the corporation which issued it, and (3) injunction 
against its transfer by the holder. Once stock has been attached by 
any of these methods, the sheriff’s sale will pass title regardless of 
transfer on the books. In Parkhurst v. Almy,® the Massachusetts 
court in construing section 13 held that the creditor’s placing in 
trust of an equal number of shares, to be surrendered in case the 
debtor’s certificates already had or thereafter should come into the 
hands of a bona fide purchaser for value, was equivalent to sur- 
rendering the old certificates. The constitutionality of section 13 of 
the Transfer Act has been upheld.?7 As the framers of the Act and 
the legislature in adopting it intended that the law of all the states 
should by its adoption become uniform,’ the Wisconsin court prop- 
erly disregard the unfortunate punctuation of the Wisconsin statute. 

Subsection (1) of section 272.27, providing for levy upon cor- 
porate stock in general by substantially the method attempted by the 
plaintiff, has appeared in the statutes since 1878.® The first part 
of the present subsection (2), providing a method for levy upon 
railroad stock,1° was added in 1909. When Wisconsin adopted the 
Uniform Stock Transfer Act in 1913,’11 section 13 of the Act was 
lifted out and incorporated into section 2989 of the 1913 Statutes 
[now section 272.27 (2)], being separated only by a semicolon 





™ Wis. Stat. (1933) §272.27. Subsection (1) relates to levy upon cor- 
porate stock; subsection (2), after providing how levy shall be made upon shares 
of any domestic railroad corporation, continues: 

“... If such railroad corporation through its said agent shall wilfully 
give a false certificate, the officers of such railroad corporation shall be 
liable in the same manner as hereinbefore provided; provided, however, 
that no attachment or levy upon shares of stock for which a certificate is 
outstanding shall be valid until such certificate be actually seized by the 
officer making the attachment or levy, or be surrendered to the corpora- 
tion which issued it, or its transfer by the holder be enjoined. Except where a 
certificate is lost or destroyed, such corporation shall not be compelled to 
issue a new certificate for the stock until the old certificate is surrendered 
to it.” (Italics ours). 

*222 Mass. 27, 109 N. E. 733 (1915). 

"Wallach v. Stein, 103 N. J. L. 470, 136 Atl. 209 (1927) ; Luks v. Luks, 106 
N. J. Eq. 160, 150 Atl. 346 (1930); see Mulloch v. Ulizio, 102 N. J. L. 251, 131 
Atl. 622 (1926). 

* Wis. Stat. (1933) §183.13. r 

*For changes in this section, see Rev. Stat. (1849) c. 102, §§60, 62; 
Rev. Stat. (1858) c. 130, §§12-14; Id. c. 134, §§33, 35; Wis. Laws 1865, 
c. 459; Rev. Stat. (1878) §2989; Ann Stat. (1889) §2989; Wis. Laws 1897, c. 
46; Wis. Stat. (1898), §2989; Wis. Laws 1909, c. 214; Wis. Laws 1913, c. 458. 

* Wis. Laws 1909, cc. 235 and 934; Senate Journal (1909), c. 214, No. 
391S. For history of the Uniform Stock Transfer Act see Terry, Uniform State 
Laws (1920) 350. 

* Wis. Laws 1913, c. 458. 
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from the earlier provision for levy upon railroad stock. Hence the 
new provision appeared to apply only to railroad stock, and not to 
bank and corporate stock as described in subsection (1). This punc- 
tuation was used in the original Assembly Bill,1? and the section has 
remained in the same form ever since.1% 

It is suggested that the present form of section 272.27 is mis- 
leading, and that subsections (1) and (2) contradict each other 
with respect to the method of levy. The statute would be clearer if 
section 13 of the Stock Transfer Act stood as a separate subsection 
(3), with the addition of a specific provision that it should apply to 
all types of corporate stock. 

Joun R. Frampton 
JoserpH G. WERNER. 





* Assembly Journal (1913), c. 458. 
™See note 5a supra. 
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BANKRUPTCY — CO-OPERATIVE MARKETING AsSSOCIATIONS— 
AMENABILITY TO INVOLUNTARY BANKRUPTCY—PowER TO CHANGE 
CONTRACTUAL RELATIONSHIPS BY ALTERING By-Laws.—The 
United States District Court for the Western District of Wisconsin 
recently dismissed a petition by a group of creditor-members of a 
co-operative marketing association seeking to have the association 
declared a bankrupt. The act of bankruptcy alleged was a prefer- 
ence? granted to certain creditors of the co-operative. The defense 
was that the members at a meeting, and by resolution duly adopted 
had agreed that money should be paid to those members most need- 
ing it. The petitioners, however, testified that they did not assent 
to this resolution. 

Two important questions were raised by the case: (1) Are co- 
operative marketing associations amenable to involuntary bankruptcy ? 
(2) May the contractual rights of members of such a co-operative be 
changed by altering the by-laws of the association without its con- 
sent? The questions were not answered because the referee found 
that the association was solvent in the bankruptcy sense,’ hence there 
was no preference granted and no grounds for an involuntary peti- 
tion. The court adopted the recommendations of the referee and 
accordingly dismissed the petition. 

Co-operative associations have received legislative encouragement 
in Wisconsin* and have shown a history of constant growth from 
1863 to recent date.5 Their position in our business world has there- 
fore become sufficiently established to make the above questions 
extremely vital. 

The Bankruptcy Act as it now reads provides that “. . . any 
moneyed, business or commercial corporation except a municipal, 
railroad, insurance, or banking corporation, or a building and loan 
association, may be adjudged an involuntary bankrupt... .”6 A 





*In the matter of Watertown Milk Producers Co-operative Association, 
Case‘ No. 5120 Inv. (Referee’s opinion filed Nov. 26, 1934). 

730 Stat. 546 (1898), 11 U. S. C. A. §21 (1926): “Acts of bankruptcy 
by a person shall consist of his having . . . (2) transferred, while insolvent, any 
portion of his property to one or more of his creditors with intent to prefer such 
creditors over his other creditors.” 

*30 Stat. 544 (1898), 11 U. S. C. A. §1 (1926): “(15) a person shall be 
deemed insolvent within the provisions of this title whenever the aggregate of 
his property ... shall not, at a fair valuation, be sufficient in amount to pay 
his debts.” 

“Wis. Stat. (1933) §96.60: “The history of the farm marketing prob- 
lem in the state and nation, as well as throughout the world, points to a solution 
through co-operative marketing efforts of producers. It is, hence, declared to be the 
policy of this state, in advancing the general good and public welfare, to assist in 
the organization and development of co-operative associations for production and 
marketing purposes along lines of dairy and other farm products.” 

*See Elsworth, Statistics of Farmers’ Selling and Buying Associations in 
the’ U. S. 1863-1931 (1932) Fed. Farm Board Bull. No. 9. 

*11 U. S. C. Supp. §22 (b) (1934). 


























COMMENTS 517 


federal district court held in Re Dairy Marketing Association of Ft. 
Wayne" that a co-operative association was not within that pro- 
vision because Congress intended when it passed the statute “to in- 
clude such corporations as were engaged in enterprises for profit, 
and did not intend to include charitable, fraternal, educational, lit- 
erary, or nonprofit co-operative marketing associations, none of which 
are conducted for profit to themselves or to their members as such.” 
On a similar interpretation of the Act a federal district court in 
California dismissed an involuntary petition against a co-operative 
in 1931.8 

But there are an equal number of decisions on the other side of 
the question. In Re So. Shore Co-op. Ass'n.® the court said: “If 
a ‘business’ corporation as that term is used in the Bankruptcy Act 
means a corporation organized for profit, the alleged bankrupt is not 
subject to the Bankruptcy law. But the Bankruptcy Act says noth- 
ing about ‘profits’ in this connection.” The only Circuit Court de- 
cision on this question, Schuster v. Ohio Farmers Co-operative Mills 
Ass’n.,!° held co-operatives subject to an involuntary petition. 

The question of profits is raised as an issue because it obviously 
constitutes an essential element in any business. Though the basic 
theory in the co-operative movement is that it can raise the social 
level of farm life,!! yet it seems clear that this improvement is to be 
realized by securing sufficient control of the market to insure greater 
monetary returns to the producer. The aim, then, is to secure greater 
profits for those parties who are members of the association. It is sub- 
mitted that the difference between the co-operative and an ordinary 
corporation is to be found more in the manner of distribution of 
profit than in the purpose motivating the management of their re- 
spective endeavors.?? 





"8 F. (2d) 626 (D. Ind. 1925). Commented on in (1925) 74 U. of Pa. L. 
Rev. 408, 409, and in Hanna, Law of Co-operative Marketing Associations (1931) 
339, 

*In re Weeks Poultry Community Inc., 51 F. (2d) 122 (S. D. Col. 1931). 
Cited in a discussion of this problem in (1932) 46 Harv. L. Rev. 326. 

°4 F. Supp. 772 (W. D. N. Y. 1933). 

61 F. (2d) 337 (C.C.A. 6th, 1932). Commented on in (1933) 7 Tulane L. 
Rev. 458. 

“Wis. Blue Book (1931) 33: William Kirsch, writing on co-operative 
marketing, says, “Private business organizations are competitive enterprises. Co- 
operative commodity associations have as their ultimate object the prosperity of 
the farmers as a group and the raising of the social level of farm life.’ And 
see Watertown M. P. Co-op. Assn. v. Van Camp P. Co., 199 Wis. 379, 386, 225 
N. W. 209, 211 (1929). 

* Hanna, Law of Co-operative Marketing Associations (1931) 208, says: 
“The shareholders of an ordinary business corporation expect to profit by sharing 
in the prosperity resulting from the operations of the corporation. The members 
of a co-operative expect to profit by the increased return from their own oper- 
ations as a result of the activities of their association.” 

Wis. Stat. (1933) §185.01 provides that: ‘“ ‘Cooperative basis,’ as applied 
to a corporation means that: (a) each member has one vote and only one vote, 
(b) the rate of dividends upon stock is limited to eight per cent, (c) the net 
proceeds from the business of such corporation are distributed to the patrons in 














THE WISCONSIN LAW REVIEW 


Granting that the purpose of the co-operative association is to 
raise the social level of farm life, yet it would seem that from the 
language of the statute there is no place for a consideration of the 
public benefit resulting from such organization as grounds for ex- 
emption from the provisions of the Act. It was decided very early 
that the mere fact that a corporation was directly engaged in public 
service did not exempt it from the operation of the Act where it 
clearly appeared that such corporation was engaged in business.'% 

A federal district court recently said, “The words ‘moneyed, 
business, or commercial corporations’ are intended to embrace all 
those classes of corporations that deal in or with money or property 
in the transactions of money, business or commerce for pecuniary 
gain and not for religious, charitable or educational purposes.’ 
Membership organizations which have been held not subject to in- 
voluntary bankruptcy seem to be those that are strictly limited to 
the promotion of social intercourse.15 

Under the Act of 1898 as amended in 1903,1® the section now 
under consideration provided that all corporations engaged in manu- 
facturing, trading, printing, publishing, mining or mercantile pursuits 





proportion to the volume of business transacted by said patrons with the corpora- 
<< 3 

Wis. Stat. (1933) §185.17(1) provides that: “Any association may oper- 
ate upon a non-profit basis by paying to patrons the whole amount of the net 
proceeds of the business.” 

“The following cases were decided under the Act of 1867, 14 Stat. 535, 
which read, “. . . the provisions of this act shall apply to all moneyed business or 
commercial corporations and joint stock companies. . . .” (substantially the same 
as the present act, supra and note 6): 

Winter v. Iowa, M. & N. P. Ry. Co., Fed. Cas. No. 17,890, at 329 (D. 
Ia. 1873): “It has been strongly argued that the practical consequences of hold- 
ing this view are so serious, involving the stoppage or interruption of the opera- 
tions of the road thrown into bankruptcy, that such a construction should not be 
adopted. But where the language and intent of the legislature are plain, such argu- 
ments belong not to the judiciary. When the language is doubtful and the intent 
obscure, it is permissible to look at consequences and guide our decision by the 
aid thus supplied, but such is not, in my judgment, the case with respect to the 
question now under consideration.” 

Rankin v. Florida A. & G. C. R. Co., Fed. Cas. No. 11567 (N.D. Fila. 
1868) (a railroad corporation held a “business” corporation within the meaning 
of the Act). Accord: Adams v. Boston H. & E. R. Co., Fed. Cas. No. 47 (D. 
Mass. 1870). 

In re Radke Co., 193 Fed. 734, 737 (N.D. Cal. 1911) (a corporation en- 
gaged in leasing its own property and collecting rents therefor, held subject to 
involuntary bankruptcy). 

*In re Fulton Club, 113 Fed. 997 (N. D. Ga. 1902); In re Elmsford 
Country Club, 50 F. (2d) 238 (S. D. N. Y. 1931). 

In re Supreme Lodge of the Masons Annuity, 286 Fed. 180, 187 (N. D. Ga. 
1923): The court held the organization was not subject to a petition because it 
was an insurance company, but said: “When this company departed from the 
plan of raising a fund to be distributed to the aged and needy at the discretion of 
its governing board—this was Masonic benevolence—to a direct obligation to 
‘pay to persons chosen, not because of their need, but because of the relative un- 
likelihood of having to pay them at all, which is business, the realm of the 
social and charitable was left and that of selfishness entered; mutual insurance 
pure and simple was undertaken.” 

32 Stat. 797 (1903). 
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were subject to bankruptcy. Under that Act there is a very strong 
dictum to the effect that co-operative associations were subject to 
involuntary bankruptcy.17 The Act of 1867, which was substantially 
restored in the Act of 1910,!8 is far more comprehensive in its pro- 
visions than the act of 1898.19 The Act of 1867 with certain amend- 
ments constitutes our present statute on the matter.?° 

It would seem that, if the Act is strictly construed, co-operative 
associations are clearly subject to involuntary bankruptcy. It might 
be advisable to exempt such associations from the Act, but it is 
submitted that if that result is desired it should be secured by amend- 
ment to the Bankruptcy Act in the same way that municipal, rail- 
road, insurance and banking corporations and building and loan 
associations have been exempted. 

As indicated above, the other question presented by the Wiscon- 
sin case was the power of a co-operative to change contractual rela- 
tionships by an alteration of the by-laws. Of this Professor Hanna 
says: “A member by agreeing in general terms to be bound by all 
present and future by-laws does not thereby permit the association 
to deprive him of vested contract or other rights which he possessed 
at the time he became a member.”?? 

In Whitney v. Farmers’ Co-op. Grain Co.,?2 the by-laws at the 
time the plaintiff became a member provided that when a member 
moved from the community he might give notice to the co-operative 
and receive a refund of his investment in the association. It was the 
contention of the defendant association that since the time the plain- 
tiff joined, the by-law had been repealed. The court held that such 
an alteration in the by-laws amounted to an abrogation of the asso- 
ciation’s contract with the plaintiff and was therefore invalid. 

In Farrier v. Ritzville Warehouse Co.,28 where the majority 
stockholders voted an alteration in the method of distribution of 
dividends, the court held such action invalid on the theory that the 
minority stockholders have a vested right to have dividends applied 
as provided in the original by-laws, whether or not the later pro- 
visions were more advantageous to them than the original. 

There are no Wisconsin decisions on such changes in the by-laws 
of co-operative associations. There are, however, a number of an- 
alogous decisions relating to mutual insurance corporations. The 
rule here is substantially as set forth above, i.e., that alterations in 
by-laws which will substantially alter the rights of a member as of 





*In re Wyoming Valley Co-op. Ass’n., 198 Fed. 436, 437 (N. D. Pa. 1912). 
* 36 Stat. 839 (1910), 11 U. S.C. A. §22 (1926). 
* In re New York and New Jersey Ice Lines, 147 Fed. 214 (C.C.A. 2d, 1906). 
11 U. S. C. Supp. §22 (1934). For the language of the statute see 
supra and note 6. 
™ Law of Co-operative Marketing Associations (1931) 196. 
110 Neb. 157, 193 N. W. 103 (1923). 
7116 Wash. 522, 199 Pac. 984 (1921). 
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the time of his contracting with the organization, are not valid.* 
There are also a number of cases holding that where there is a con- 
flict between the policy and the laws of the order, the policy must 
control.?5 

By analogy, it would seem that when an insolvent co-operative 
votes a change in its by-laws so that some members are paid while 
others are not, it thereby creates a preference, so that such unpaid 
members may, as creditors, file a petition in bankruptcy against the 
co-operative. 


Jack H. Katman. 


MortGAGES—LIEN OF JUNIOR MORTGAGEE UPON REACQUISITION 
OF TITLE BY MorRTGAGOR AFTER FORECLOSURE OF SENIOR Mort- 
GAGE.—Until the Home Owners Loan Corporation was established, 
a mortgagor who was unable to pay his mortgage debt was ordin- 
arily unable to repurchase the property from the party who had 
bought it at the foreclosure sale. Consequently, the problem seldom 
arose as to whether the lien of a junior mortgagee could be en- 
forced against the mortgagor if the latter again acquired the property 
after it had been sold upon foreclosure.1 The few cases dealing 
with the problem disclose an exception to the frequently expressed 
proposition that a sale upon foreclosure of a first mortgage ex- 
tinguishes the lien of junior incumberances. It is expected that the 
exception will assume a new and timely importance as a result of 
recent real estate financing. 


The cases which support the revived lien of the junior mortgagee 
have rested upon three general bases, viz.: (1) the doctrine of estop- 
pel, (2) statutory provisions and (3) a theory that the repurchase 
by the mortgagor operates as a payment of the debt which the 
senior incumberance secures, and removes that lien as a bar to the 
foreclosure of the junior mortgage. 

Where there is a basis for working an estoppel against the 
mortgagor, the argument for the junior mortgagee rests soundly 
upon the doctrine of estoppel by deed.2, The cases which have been 
decided upon that doctrine have raised the estoppel upon either (1) 


™* Morrison v. Wis. Odd Fellows’ Mutual Life Ins. Co., 59 Wis. 162, 18 N. W. 
13 (1884); Wuerfler v. Trustees, 116 Wis. 19, 92 N. W. 433 (1902); Jaeger v. 
Grand Lodge, 149 Wis. 354, 135 N. W. 869 (1912); Stirn v. Supreme Lodge, 150 
Wis. 13, 136 N. W. 164 (1912); Sweet v. Modern Woodman, 169 Wis. 462, 172 
N. W. 143 (1919). 

* Ledebuhr v. Wis. T. Co., 112 Wis. 657, 88 N. W. 607 (1902); Bruger v. 
Princeton and St. M. Mut. F. Ins. Co., 129 Wis. 281, 100 N. W. 95. (1906). 

*The Board of Editors is indebted to E. S. Jedney and Ralph S. Lund, 
both of the Wisconsin bar, for suggesting this problem to the Wisconsin Law 
Review for comment. 

*It is the opinion of the writers that an estoppel might be raised against the 
mortgagor upon the granting clause of the second mortgage as well as upon the 
covenants of warranty in a case where the interest actually conveyed to the 
junior mortgagee was not equivalent to the interest purported to be conveyed. 
This note is limited to cases where the estoppel by deed rests upon covenants of 
warranty. 
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covenants of warranty in the second deed of mortgage, or (2) the 
obligation of the party against whom the estoppel is raised to pay the 
debt secured by the senior incumbrance. 

Whether or not the junior incumbrancer can estop the mortgagor 
from asserting his after-acquired title on the basis of covenants 
of warranty in the junior incumbrance will depend naturally upon 
the form and terms of such covenants. In Parsons v. Little,3 a New 
Hampshire case, the second mortgage included full covenants of 
warranty and the second mortgagee had not been made a party to 
the foreclosure of the first mortgage. The court held that the 
covenants in the second mortgage estopped the mortgagor from 
aserting against the junior mortgagee the title which the mortgagor 
acquired after the foreclosure of the first mortgage. 

If the covenants in the second mortgage do not except the prior 
incumbrance, the mortgagor will be estopped and it does not matter 
that it appears elsewhere in the mortgage deed that there is a prior 
incumbrance.* A statement in the granting clause to the effect that 
there is a prior mortgage will not save the mortgagor from being 
estopped when he reacquires title." The estoppel does not rest upon 
the fact that the mortgagee was misled.* It may arise even though 
the truth was apparent upon the face of the instrument. “A recital in 
a mortgage that it is subject to a prior mortgage is not properly 
construed as a qualification of the covenants of warranty.”? Sim- 
ilarly, a recital in one covenant that excepts a prior incumbrance will 
not prevent an estoppel based upon another covenant in the same 
mortgage.® 

However, a junior mortgage which does not contain general 
covenants of warranty and excepts the first mortgage from the only 
covenant in the second mortgage deed (covenant to warrant and 
defend title) will not raise an estoppel against the mortgagor when 
he reacquires the premises.® 

Another group of cases indicates the possibility of arguing that 
an estoppel may be raised against the mortgagor based upon his 
obligation to pay the debt secured by the first mortgage.1° Where 
a grantee of the mortgagor has assumed the payment of both 
mortgages, it has been held that he is estopped from asserting a title 
which he acquires as a result of the foreclosure of the first mort- 





*66 N.H. 339, 20 Atl. 958 (1890). 

*Baird v. Chamberlain, 60 N.D. 784, 236 N.W. 724 (1931). 

* Ayer v. Philadelphia and Boston Face Brick Co., 157 Mass. 57, 31 N.E. 
717 (1892). 

* Ibid. But see Rauch v. Dech, 116 Pa. 157, 9 Atl. 180, 2 Am. St. Rep. 598 
(1887). 

* Baird v. Chamberlain, supra note 4; Ayer v. Philadelphia Co., supra note 5. 

* Merchants National Bank of Fargo v. Miller, 59 N.D. 273, 229 N.W. 357 
(1930) ; Sandwich Manufacturing Co. v. Zellmer, 48 Minn. 408, 51 N.W. 379 
(1892); Bennett v. Keehn, 67 Wis. 154, 30 N.W. 112 (1886). 

®Huzzey v. Heffernan, 143 Mass. 232, 9 N.E. 570 (1887). 

* Parsons v. Little, supra note 3; Kennedy v. Borie, 166 Pa. 360, 31 Atl. 
98 (1895); Cleary v. Kennedy, 16 W. N. C. 313 (Pa. 1885). 
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gage.1! The theory of the cases adopting such a view is that he has 
merely performed his duty of removing the prior incumbrance. If 
the assuming grantee of the mortgagor is estopped, it necessarily 
follows that the mortgagor who has not conveyed has no less of a 
duty to discharge the first mortgage. 

In some states it is possible for the junior mortgagee to rest 
his claim upon statutory provisions. In Martin v. Raleigh State 
Bank,? the Mississippi court held that the after-acquired title of 
the mortgagor inured to the benefit of the second mortgagee. The 
decision rested upon section 1235 of the Code of 1880!8 which pro- 
vided that a conveyance without warranty should operate as a statu- 
tory quitclaim. Section 1195 of the same Code!* provided that a 
statutory quitclaim should estop the grantor and his heirs from as- 
serting a subsequently acquired title. Under these statutes, the 
mortgagor was estopped from asserting against the junior mortgagee 
a title which the mortgagor had acquired from the party who had 
purchased at the foreclosure sale under the first deed of trust. 

An earlier case in the same state5 reached the same result by 
the application of another statute!® which provided that the words 
“grant,” “bargain,” and “sell” in a conveyance import covenants of 
general warranty, of title, against incumbrances, and for quiet en- 
joyment “as effectually as though such covenants had been expressly 
contained in the deed.”!7 Thus the mortgagor who had purchased at 
the sheriff’s sale under a prior judgment was estopped from assert- 
ing the title so acquired against the assignee of a deed of trust exe- 
cuted after the judgment had been entered although the deed of 
trust did not contain covenants of warranty. 

A third type of statute supported the claim of the junior mort- 
gagee in Jensen v. Duke'® and Merchants’ National Bank of Fargo 
v. Miller.® California and North Dakota have enacted that “title 
acquired by the mortgagor subsequent to the execution of the mort- 
gage inures to the mortgagee as security for the debt in like manner 
as if acquired before the execution.”2° The legislatures which 
passed such statutes probably had in mind cases where the mortgagor 
did not have title to the premises at the time the mortgage was ex- 
ecuted, but the language of the statutes fully justifies the decision 
that it “applies to a case where the mortgagor had title, lost it, 





™ Conner v. How, 35 Minn. 518, 29 N.W. 314 (1886). 

146 Miss. 1, 111 So. 448, 51 A.L.R. 442 (1927). 

™See Miss. Ann. Code (Hemmingway, 1927) §2475. 

* Ibid., §2426. 

* Bush v. Cooper, 26 Miss. 599 (1853). Accord: New England Mortgage 
Security Co. v. Fry, 143 Ala. 637, 42 So. 57 (1904). 

% Miss. Ann. Code (Hemingway, 1927) §2428. And see Ala. Code (1913) 
$6926. 

** Bush v. Cooper, 26 Miss. 599 (1853), cited supra note 15. 

*71 Cal. App. 210, 234 Pac. 876 (1925). 

59 N.D. 273, 229 N.W. 357 (1930), cited supra note 8; see Yerkes v. Hadley, 
5 Dak. 324, 40 N. W. 340, 2 L. R. A. 363 (1888). 

” Calif. Civ. Code (Deering, 1931) §2930; N.D. Comp. Laws (1913) §6731. 
And see Mont. Rev. Code (1921) $8255. 
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and subsequently reacquired title, as much as it does to a case 
where the mortgagor did not have title at first, but gave a mortgage 
and afterwards acquired title.”24 

Still other cases express a theory in support of the junior 
mortgagee’s claim independent of statutes and the doctrine of estop- 
pel. It is argued that the mortgagor owes a duty to the inheritance 
to discharge the first mortgage and that when he reacquires title 
after foreclosure of the first mortgage, it operates to remove the 
bar of the prior incumbrance or to subrogate the junior mortgagee 
to the position of the first mortgagee.2? This argument was rejected 
in Commercial-German Trust and Savings Bank v. Russell,?® the 
Louisiana court holding that the purchaser upon foreclosure of the 
first mortgage held title free from the lien of the junior incumbrance 
and passed such a title to the grantee of the mortgagor. A dissent- 
ing opinion points out that the second mortgagee might have claimed 
the reacquired title upon the doctrine of estoppel. 

The cases which advance this theory are not as unequivocal as 
might be desired. The theory is open to the objection that normally 
the mortgagor owes no contractual duty to the second mortgagee to 
pay the debt secured by the first mortgage. Nor has the junior in- 
cumbrancer paid off the senior lien so as to enable him to “stand in 
the shoes” of the first mortgagee upon a proper application of the 
doctrine of subrogation. Nevertheless, there are cases which stress 
the question of whether or not the first mortgage debt was a personal 
obligation of the mortgagor who reacquired the title.?* 

The right of the junior mortgagee to assert his lien against the 
mortgagor who has reacquired title from the purchaser upon fore- 
closure of the first mortgage has not been expressly determined in 
Wisconsin. Several analogous cases afford an indication of the po- 
sition which the Wisconsin court might take. 

The general rule that an after-acquired title of the grantor will 
pass to his grantee has been definitely accepted.?5 It has been further 
held that where a third party purchases upon the foreclosure of 
the first mortgage for the benefit of the mortgagor and subsequently 
conveys to the mortgagor, the title thus acquired cannot be asserted 
against a second mortgage.2 Wisconsin might follow the develop- 
ment of the Minnesota cases of Allison v. Armstrong?™ and Conner 





™ Merchants National Bank of Fargo v. Miller, supra notes 8 and 19. 

= Otter v. Vaux, 6 De G. M. & G. 638, 43 Eng. Reprint 1381 (1856) 
(Mortgagor purchased at foreclosure sale). Home Owners Loan Corporation v. 
Guaranty Title Trust Co., 76 S.W. (2d) 109 (Tenn. 1934) cited Otter v. Vaux and 
applied the rule of that case to a situation where the mortgagor acquired title from 
a third party who purchased at the foreclosure sale under the first mortgage. 

148 La. 334, 86 So. 831 (1921). Contra: Clearman v. Graham, 4 S.W. (2d) 
581, 583 (Texas, 1928) ; Hilton v. Bissell, 1 Sandf. Ch. 407 (N. Y. 1844). 

“Sandwich Manufacturing Co. v. Zellmer, supra note 8; Plumb v. Stude- 
baker Brothers Manufacturing Co., 89 Mo. 162, 1 S. W. 217 (1886). 

* 58 A.L.R. 350 (1929) citing Wisconsin cases in note 18. 

* Tompkins v. Halstead, 21 Wis. 119 (1866). 
728 Minn. 276, 9 N.W. 806 (1881). 
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v. How.*® In the former case, it was held that a mortgagor could 
not default upon payment of taxes, purchase at the tax sale, and 
assert such a title against his mortgagee. Upon the principle of that 
case, Conner v. How decided that an assuming grantee of the 
mortgagor could not assert against the second mortgagee a title which 
he obtained from the party who purchased upon foreclosure of the 
first mortgage. Both of these cases were founded upon the pro- 
position that the mortgagor’s assuming grantee cannot thus take 
advantage of his own default to the prejudice of the junior mort- 
gagee. If such is the position of an assuming grantee of the mort- 
gagor, the mortgagor who has not conveyed must be under the same 
didisability to assert such a title. Avery v. Judd?® is the Wisconsin 
equivalent of Allison v. Armstrong and might well lead to a similar 
holding as in Conner v. How. 

CuarLes E. NIEMAN 

ALBERT F. NEUMANN. 





*35 Minn. 518, 29 N.W. 314 (1886), cited supra note 11. 
* 21 Wis. 204 (1866). 
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ConFtict or Laws—ErFFeEct OF ForEIGN PENAL Decree.—Dur- 
ing his reign as King of Spain, Don Alfonso deposited stocks and 
bonds, his private property, with the A-Bank in London, to the order 
of the B-Bank in Spain as agent of the King. After Alfonso’s 
abdication and flight, the Constituent Cortes of Spain enacted a 
decree declaring him a traitor and ordering his property, rights 
and grounds of action forfeited to the State. In a contest in England 
between Alfonso and the B-Bank for possession of the securities, the 
B-Bank contended that under the law of Spain Alfonso had no right 
in rem to the securities, but only a contractual right which was sub- 
ject to confiscation in Spain. The court held that, even admitting 
this contention, Alfonso was entitled to the securities, since recogni- 
tion of a right in the A-Bank would involve the execution of a 
foreign penal law. Banco de Viscaya v. Don Alfonso de Bourbon 
y Austria.» 

Another ground upon which the same result could have been 
reached is suggested: The respective rights of principal and agent 
to the securities are governed by English and not by Spanish law, 
and regardless of the effect of the Spanish decree upon Alfonso’s 
contractual rights, he had a right im rem to the securities which 
remained unaffected. 

Penal laws are those imposing punishment for offenses com- 
mitted against the State.2 A statute providing a fine for the fail- 
ure ta file a corporate statement is a penal law,? but an act which 
makes officers of a corporation issuing a false report liable for 
debts of the corporation is not penal, since its purpose is not to re- 
dress a public wrong, but to provide a remedy for individuals in- 
jured by the inaccurate report.* 

Chief Justice Marshall in 1825 made the often repeated state- 
ment that “the courts of no country execute the penal laws of an- 
other.”> A question as to the recognition of a foreign penal law may 
arise in three situations. A violates a law of State 1° which con- 
tains a penalty provision: (a) An original action is brought in State 
2 to recover the penalty. State 2 will refuse to enforce the penal law 
directly.7 (b) A judgment in personam is rendered against A in 
State 1 for the penalty. Later State 2 is asked to enforce this judg- 
ment. State 2 will refuse to recognize the judgment.§ (c) Property 


*[1935] 1 K.B. 140. 

* Huntington v. Attrill, 146 U.S. 657, 13 Sup. Ct. 224 (1892). 

* Wisconsin v. Pelican Insurance Co., 127 U. S. 265, 8 Sup. Ct. 1370 (1887). 

“Huntington v. Attrill, 146 U.S. 657, 13 Sup. Ct. 224 (1892). 

* The Antelope, 10 Wheat. 65, 123, 6 L. ed. 268 (U.S. 1825). 

*“State” is used in the broad sense to include nation. 

* Blaine v. Curtis, 59 Vt. 120, 7 Atl. 708 (1887); Rest, Conflict of Laws 
(1934) §611; Goodrich, Conflict of Laws (1927) §11. 

* Wisconsin v. Pelican Insurance Co., 127 US. 265, 8 Sup. Ct. 1370 (1887); 
Rest, Conflict of Laws (1934) $442. 
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of A is seized and condemned in State 1 under the penal law. 
Later the title to this property comes into dispute in State 2. The 
title passed by the decree of State 1 will be recognized.® 

Where the property sought to be taken is intangible, as in case of 
a chose in action not embodied in a document, the problem is more 
difficult. Jurisdiction over the person of a debtor is held to give 
jurisdiction over the debt for some purposes, such as garnishment,!° 
although not for the purpose of taxation.‘! England has refused to 
recognize a decree attempting to confiscate a simple contract debt 
where jurisdiction was obtained over both debtor and creditor.1? 
The ground upon which the decision in the instant case was rested 
indicates an adherence to the English policy against recognizing 
foreign penal or confiscation decrees. 

Rosert T. Murpuy. 


CRIMINAL LAw—CONSPIRACY—REQUIRED INTENT.—Defendants 
were indicted for conspiracy to have registered brokers or salesmen 
sell securities in accordance with an installment or partial pay- 
ment contract which was not approved by the Public Utilities Com- 
mission as required by statute. Held: Conspiracy, like other common- 
law crimes, requires a criminal intent. To sustain an indictment for 
conspiracy to commit an offense which is malum prohibitum only, 
it must appear that the defendants knew that the act was illegal. 
“There must be both knowledge of the existence of the law and 
knowledge of its actual or intended violation.” Commonwealth v. 
Benesch. 

A conspiracy at common law consists of an agreement, confeder- 
ation, or combination between two or more persons, to do a criminal 
or unlawful act by criminal or unlawful means, or to do a lawful act 
by unlawful means.? Sayre,® after an analysis of all the cases, 
rejects the so-called Hawkins theory* that a combination to commit 
a non-criminal act may constitute a criminal conspiracy. 

The gravamen of the crime of conspiracy is the formation of the 
agreement,® which need not be express,® and an actual attempt under 





* The Helena, 4 C. Rob. 3, 165 Eng. Reprint 515 (1801). The result is the 
same in the case of seizures for violations of international law. Hudson v. Gustier, 
6 Cranch 281 (U. S. 1810). 

*” Harris v. Balk, 198 U. S. 215, 25 Sup. Ct. 625 (1905). 

“ Farmer’s Loan & Trust Co. v. Minnesota, 280 U.S. 204, 50 Sup. Ct. 98, 
65 A.L.R. 1000 (1930) ; cf. Burnet v. Brooks, 288 U.S. 378, 53 Sup. Ct. 457 (1933). 

* Ogden v. Folliott, 3 T.R. 726, 100 Eng. Reprint 825 (1790); cf. Wright v. 
Nutt, 1 H.Bl. 136, 126 Eng. Reprint 83 (1789). 

7194 N. E. 905 (Mass. 1935). 

* People v. Curran, 207 Ill. App. 264, 121 N. E. 637 (1917) ; Commonwealth 
v. Barnett, 196 Ky. 731, 245 S. W. 874 (1922). 

* Criminal Conspiracy (1922) 35 Harv. L. Rev. 393. Cf. Miller, Criminal 
Law (ist ed. 1934) 108. 

*1 Hawkins, Pleas of the Crown (6th ed. 1788) 348. 

* Becher v. United States, 5 F. (2d) 45, (C.C.A. 2nd, 1924). 

*Lange v. Heckel, 171 Wis. 59, 175 N. W. 788 (1920). 
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the combination is not required.?. This view, it will be seen, involves 
no conflict with the principle of criminal law that without some 
overt act there can be no conviction for a common-law crime, no 
matter how great the intent may have been, because entering into 
the agreement is the act contemplated. 

The law of criminal conspiracy has been viewed as an out-growth 
of the larger law of criminal attempts. But the two are not the 
same today; not every criminal conspiracy is an attempt. As has 
been pointed out,® one may become guilty of criminal conspiracy be- 
fore any act has been done which would create criminal liability for 
an attempt. 

The holding in the principal case that conspiracy requires an 
“actual criminal” or “corrupt” intent seems to be the weight of au- 
thority, and extends to cases where the conspiracy, as here, is to 
commit an act which is merely malum prohibitum.1° There have been 
decisions contra,'1 but they retain little potency, as Chadwick v. 
United States,1* which was the basis of these decisions, was over- 
ruled, in effect at least, by the same federal court in later deciding 
Landen v. United States.18 

A well-known principle of the criminal law in regard to crimes 
generally is that the knowledge (speaking for present purposes in 
terms of knowledge rather than intent) required is knowledge of the 
act and not of the law,!* and in the cases of crimes which are malum 
prohibitum, not even knowledge of the act is required.15 But where 
the crime charged is conspiracy, the intent required!® is not an in- 
tent to do the act, but a specific intent to do an illegal act, and 
this requires a knowledge of the law. This is, in effect, the holding 
of the principal case, and of the Landen case’? and others ;1§ and this 
doctrine is applied even where the unlawful nature of the act is 
clearly apparent.1® One possible exception, however, suggested in 
the instant case, is that under many circumstances knowledge of the 





* Commonwealth v. Harris, 232 Mass. 588, 122 N. E. 749 (1919). But the 
Federal Act, 35 Stat. 1096 (1909), 18 U. S. C. A. §88 (1926), and some state 
statutes require an overt act See Miller, op. cit. supra note 3, 110. 

*2 Bishop, New Criminal Law §191 (2), p. 107. 

*Sayre, supra note 3. 

* People v. Powell, 63 N. Y. 88 (1875); Wood v. State 47 N. J. L. 461, 1 
Atl. 509 (1885); Commonwealth v. Gormley, 77 Pa. Super. Ct. 298 (1921); 
Landen v. United States, 299 Fed. 75 (C.C.A. 6th, 1924). 

™ Chadwick v. United States, 141 Fed. 225 (C.C.A. 6th, 1905); Hamburg- 
American Steam Packet Co. v. United States, 250 Fed. 747 (C.C.A. 2d, 1918). 

* Supra note 11. 

* Supra note 10. 

“ Zakrasek v. State, 197 Ind. 249, 150 N. E. 615 (1926); State v. Cortese, 
104 N. J. L. 312, 140 Atl. 440 (1928); Hagood v. Commonwealth, 157 Va. 918, 
162 S. E. 10 (1932). 

** Commonwealth v. Mixer, 207 Mass. 141, 93 N. E. 249 (1910). 

* See cases cited supra note 10. 

** Supra note 10. 

** Commonwealth v. Adams, 114 Mass. 232 (1873); Vogel v. Brown, 201 
Mass. 261, 87 N. E. 686 (1909). 

* People v. Flack, 125 N. Y. 324, 26 N. E. 267 (1891). 
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important requirements of the law having to do with the kind of 
business in which a person is engaged may be readily inferable.?° 
The real distinction in regard to the requirement of intent between 

cases where the indictment is for the specific crime and where it is 
for conspiracy to commit the crime, whether it be malum in se or 
malum prohibitum, is readily understood when it is kept in mind that 
they are entirely different offenses.*1 It is suggested that in the case 
of crime malum prohibitum the purpose of the legislation is to pre- 
vent certain results and consequences as a matter of public policy 
regardless of the fault or guilt of the parties, while in the case of 
a conspiracy to commit either type of crime, fault or guilt is required 
as a basis for the punishment. The crime of conspiracy, standing 
by itself, is one malum in se, like all other common-law crimes, and 
the requisite intent must be present. 

RicHArD S. HIPPENMEYER 

Tuomas E. FAairRcHILD 


CRIMINAL Law—RIGuHT oF AccusEeD TO NEw TrIAL WHERE 
CoMPETENT EVIDENCE OF INSANITY WAS WITHHELD BY INEX- 
PERIENCED COUNSEL APPOINTED BY THE Court.—lIn a first degree 
murder prosecution, counsel appointed by the court withdrew a plea 
of insanity and failed to introduce evidence that close relatives were 
insane. The defendant was convicted and brings this appeal on the 
grounds that this withdrawal (among other mistakes and errors) was 
due to the inexperience of counsel. Held: Inexperience of counsel 
is of itself no ground for a new trial unless the defendant has been 
deprived of a substantial right. Blitstein v. State. 

In instances of affirmative defenses, as in the case of insanity, 
self-defense, heat of passion, etc., the State is aided by a presump- 
tion in the first instance,? and for other reasons need not negative 
all possible defenses. To raise an issue of such defense, the de- 
fendant must plead it and/or put in sufficient evidence. Therefore, 
in criminal proceedings, as in others, the term “burden of proof” 
may involve two different elements: (1) the burden of producing 
sufficient evidence on the part of the defendant to raise a reasonable 
doubt in the mind of the jury as to the existence of the defense; 
and (2) the burden of persuasion on the State to convince the jury 
beyond a reasonable doubt that there is no defense. However, on the 
whole case, including the question of an affirmative defense, the 





See Wills v. Noyes, 12 Pick. 324 (Mass. 1832); Vogel v. Brown, supra note 
18; Commonwealth v. Brisbois, 281 Mass. 125, 183 N. E. 168 (1932). 

* Morris v. United States, 7 F. (2d) 785 (C.C.A. 8th, 1925), certiorari denied, 
270 U. S. 640, 46 Sup. Ct. 205 (1926). 

*259 N. W. 715 (Wis. 1935). 

* Wis. Stat. (1933) §357.11(2): “The presumption of such accused’s in- 
sanity and mental abnormality .. shall prevail and be sufficient proof 
thereof on the trial of the special issue, unless the evidence produced on such 
trial shall create in the minds of the jury a reasonable doubt of the sanity or 
mental responsibility of such accused... .” See Copps v. State, 120 Wis. 504, 
98 N. W. 546 (1904). 
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burden is on the State to prove the guilt of the accused beyond a 
reasonable doubt.® 

It is definitely established that where conflicting inferences may 
be drawn from the facts proved, the question is one for the jury.* 
Failure to submit an issue to the jury, if in any reasonable view the 
jury is warranted in finding for the party submitting the issue, 
constitutes error.> In the principal case the issue of insanity was 
withdrawn from the jury by counsel for defendant. Had this issue 
not been withdrawn, the defendant would have had the opportunity 
to present sufficient evidence to raise a reasonable doubt in the mind 
of the jury as to his sanity, throwing on the prosecution the burden 
of persuasion, which if not successfully carried would result in a 
verdict of acquittal because of insanity® or guilty in some lesser 
degree,” or even disagreement. Inasmuch as the issue was withdrawn 
and the trial court refused to reinstate it, what test must the trial 
court or the reviewing court use in order to reinstate it? Must it 
place itself in the position of the jury and reinstate it if after the 
introduction of all the evidence a reasonable doubt exists as to the 
sanity of the defendant, or must it be convinced as to his lack of 
mental capacity? The general policy of the court is to follow the 
latter view and refuse to reverse or set aside the judgment or secure 
a new trial unless “it shall appear that the error complained of has 
affected the substantial rights of the party.”® 

Although evidence was submitted to the court that the sister 
had been, and a first and a second cousin of the defendant were con- 
fined in hospitals for insanity,® suffering from dementia praecox, 
which is likely to be an hereditary disease,!° and an affidavit by an 
alienist who examined the defendant after the trial that in his 
opinion the defendant was feeble-minded,!! the court was not con- 
vinced of insanity and reached the result that the defendant was not 
deprived of any right. 

The defendant contends that the failure to submit this testimony 
for a jury determination on this issue (reasonable doubt being suff- 
cient for a verdict in his favor as contrasted to the necessity of 





*Roen v. State, 182 Wis. 515, 196 N. W. 845 (1924). 

*State v. Hintz, 200 Wis. 636, 229 N. W. 54 (1930); Foley v. Mansch, 162 
Wis. 25, 154 N. W. 982 (1916); Haskins v. Wilson, 5 Wis. 106 (1856). 

5 Balthazor v. State, 207 Wis. 172, 240 N. W. 776 (1932) ; Sweda v. State, 206 
Wis. 617, 240 N. W. 369 (1932). 

*See note 3, supra. 

*Hempton v. State, 111 Wis. 127, 86 N. W. 596 (1901). 

5 Wis. Stat. (1933) §274.37; Will of Mitchell, 157 Wis. 327, 147 N. W. 
332 (1914) (judgment of trial court will not be disturbed unless clearly wrong) ; 
Musso v. State, 160 Wis. 161, 151 N. W. 327 (1915) (failure to grant to defendant 
opportunity to rebut state’s testimony not prejudicial error, because it did not 
appear that such testimony would probably have effected the result); see: Mead- 
ers v. State, 278 S. W. 215 (Tex. Crim. App. 1925) (withdrawal of a plea of in- 
sanity after testimony of one doctor that defendant was insane is not ground for 
overturning judgment). 

* Brief for Plaintiff in Error (Jan. term, 1935) State No. 17. 

” Herzog, Medical Jurisprudence (1933) 454. 
"See note 9, supra. 
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convincing the court) was error on the part of his counsel which 
deprived him of a substantial right.12 Further, the consideration of 
insanity could have been used in determining the degree of the 
offense.1* No evidence appears that the defendant ordered or ac- 
quiesced in such withdrawal, which was tantamount to a plea of 
guilty, admitting the homicidal act and leaving for the court’s con- 
sideration only the degree of the offense. “To authorize the accept- 
ance and entry of a plea of guilty, . . . the plea must be entirely 
voluntary. This is especially true where the accused is ignorant of 
the English language and not of sufficient understanding to compre- 
hend the situation.”'* This language is particularly forceful in view 
of the facts of the principal case where it is conceded the defendant 
is illiterate. 

In the case of Sanchez v. State,!® it was said: “The constitution- 
al guaranty of benefit of counsel means something more than the 
mere appointment by the court to represent the accused.” In that 
case a new trial was ordered because the defense counsel was not 
familiar with the rules of evidence and did not subpoena any wit- 
nesses. 

An appeal for a new trial on the ground of inexperience, in- 
competence or negligence is limited to criminal cases.1° The theory 
of agency which is relied on in civil actions is clearly inapplicable in 
criminal cases because an attorney is not considered an ordinary 
agent, being an officer of the court and having wide discretionary 
powers.17 

The withdrawal of the insanity plea and the failure to present 
to the jury the array of competent and material evidence was a 
deprivation of the right to a jury trial on the issue to which the 
accused is entitled.18 As was said in People v. Gardiner,!® “Although 
there is enough evidence in the record in addition to incompetent 
testimony, to justify a conviction, a defendant has a right to a trial 





™ State v. Keller, 57 N. D. 645, 223 N. W. 698 (1929); People v. Schulman, 
299 Ill. 125, 132 N. E. 530 (1921); People v. Gardiner, 303 Ill. 204, 135 N. E. 
422 (1922); People v. Blevins, 251 Ill. 381, 96 N. E. 214 (1911); Castro v. State, 
196 Ind. 385, 147 N. E. 321 (1925); Sanchez v. State, 199 Ind. 235, 157 N. E. 1 
(1927). Contra: Meaders v. State, 278 S. W. 215 (Tex. Crim. App. 1925). 

* Hampton v. State, 111 Wis. 127, 86 N. W. 596 (1901). 

*16 C. J. 401, §737 (Italics ours). See Duenkel v. State, 207 Wis. 644, 
242 N. W. 179 (1932). 

#199 Ind. 235, 157 N. E. 1 (1927). 

State v. Dangel, 82 Iowa 1253, 166 N. W. 58 (1918): “Rarely, if ever, 
will a new trial be granted owing to negligence or incompetence of the attorney 
of the party applying therefor, but in criminal cases the rule is adhered to less 
strictly.” Denied in the following civil cases: Re Cobs, [1907] 1 K. B. 1; Bos- 
ton v. Haynes, 33 Cal. 31 (1867); Farmers L. & T. Co. v. Bank, 23 Wis. 249 
(1868) ; see (1923) 71 U. of Pa. L. Rev. 379. But see Sharp v. Mayor, 31 Barb. 
578 (N. Y. 1860). 

**See Comment (1929) 14 Corn. L. Q. 469; People v. Beattie, 137 Ill. 553, 
574, 27 N. E. 1096, 1103 (1891) ; Schicle v. North State F. Ins. Co., 171 N. C. 426, 
432, 88 S. E. 764 (1916). Contra: Sayre v. Commonwealth, 194 Ky. 338, 238 
S. W. 737 (1922); State v. Dreher, 137 Mo. 11, 38 S. W. 567 (1897). 

* Wis. Stat. (1933) §357.11(1). 
* 303 Ill. 204, 135 N. E. 422 (1922). 
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by jury and not by the court.” Both the statutes and judicial 
decisions?° vest in the Supreme Court the right to order a new trial 
if in their opinion justice has not been done, and this procedure 
could have conscientiously been followed here. 
Lee K. BEzNor 
Grorce E. BILts 


PLEADING—APPEAL FROM ORDER DENYING MoTION TO STRIKE 
ANSWER AS FrivoLous.—Action was brought to recover the balance 
due on a note executed by defendant to plaintiff. Defendant filed an 
answer purporting to state two defenses. Plaintiff moved to strike 
out the answer as frivolous and the court denied the motion, from 
which ruling plaintiff appealed. Held: The ruling of the trial court 
on a motion to strike an answer as frivolous cannot be reviewed, 
unless such motion shows on its face that it is in fact based on one 
of the statutory grounds for demurrer. First Wisconsin National 
Bank of Milwaukee v. Carpenter.’ 

The Supreme Court of Wisconsin early enunciated the rule that 
the right of appeal from orders made by the trial court is purely 
statutory, in Western U. R. Co. v. Dickson.2, While the rule has 
never been abrogated, its strictness has been relaxed on various 
occasions. In Milwaukee Steamship Co. v. Milwaukee, where an 
appeal was taken from an order granting plaintiff’s motion to strike 
the answer, the court, in allowing the appeal said, “. . . In present 
practice this is the same in effect as sustaining a demurrer on the 
ground that the answer does not state a defense to the action. . 
We shall treat the order as in effect sustaining the demurrer to the 
answer.” In Jacobs v. Beebe,* however, the court refused to enter- 
tain an appeal from an order striking out a demurrer as frivolous, 
saying that it was not an order overruling a demurrer within the 
meaning of the statutes, and hence not appealable. By that time, 
subdivision 4 of section 30695 had been amended by chapter 212, 
Laws of 1895, by deleting therefrom the specific provision for 
appeal from an order that “strikes off such demurrer, answer or 
reply on account of the frivolousness thereof.” The court had clearly 
in mind the intent of the legislature, and refused to consider the 
similarity between an order overruling a demurrer and an order 
striking a demurrer for frivolousness. But in Wisconsin F. & F. B. 
Co. v. Southern S. Co.,° where plaintiff moved to strike certain por- 
tions of defendants’ answer as frivolous, the court said that such 
a motion challenged the legal sufficiency of the facts set out as 








* Wis. Stat. (1933) §251.09; Parke v. State, 204 Wis. 44, 235 N. W. 775 
(1931) ; Jacobsen v. State, 205 Wis. 304, 237 N. W. 142 (1931); Volk v. Flatz, 
206 Wis. 270, N. W. 424 (1931). 

259 N. W. 836 (Wis. 1935). 

730 Wis. 389 (1872). 

*83 Wis. 590, 53 N. W. 839 (1892). 

*95 Wis. 389, 70 N. W. 468 (1897). 

> Now §274.33: 

*188 Wis. 383, 206 N. W. 204 (1925). 
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a defense to plaintiff’s cause of action, and was, therefore, in legal 
effect, not a motion to strike but a demurrer to a separate defense. 
Any order entered therein, then, could be reviewed as part of 
the record. The temper of this language is softened considerably, 
however, by the fact that no exceptions were taken to such review. 

In 1928, the court iterated the rule that “the right to an appeal 
must be based upon the statute, and unless such right is granted by 
the legislature there is no appeal.”? In 1930, the court used the fol- 
lowing language in Gilbert v. Hoard:® “An order granting a mo- 
tion to strike out a portion of an answer pleaded as a separate de- 
fense may be reviewed on appeal on the ground that it is in effect 
an order sustaining a demurer.” Thereupon, the court overruled, so 
far as it conflicted with the above enunciation, the case of Home 
Acres Co. v. Swenson-Dibble L. Co.,9 wherein an appeal from an 
order striking out portions of an answer and counterclaim were 
entertained and the order reversed. In the Gilbert case, however, the 
order appealed from simply granted a motion to strike certain allega- 
tions from the answer, and clearly could not have been treated as a 
demurrer. Hence, the rule enunciated, supra, was dictum, and the 
overruling of the Home Acres Co. case was unnecessary for the 
decision in that case. 

In a recent case, Kridel v. Northwestern Mutual Life Ins. Co.,'° 
in which the defendant appealed from an order denying its motion 
to vacate a previous order and to permit withdrawal of its answer, 
the appeal was denied. The court stated that only such orders may 
be appealed from as fall within section 274.33 of the Statutes. Re- 
view of an order granting a motion to strike an answer as frivolous 
was granted in Slama v. Dehmel.11 The court therein stated that the 
motion was tantamount to a demurrer, challenging the sufficiency 
of the answer to constitute a defense, and as such could be reviewed. 
It appears, then, that the court has assumed a dual position with re- 
spect to the appealability of orders. It has stated in no uncertain 
language that only those orders expressly provided for in section 
274.33 of the Statutes may be appealed, and on the other hand, 
has granted review (and in the principal case dictum, has indicated 
that it would grant appeal) from orders denying or granting motions 
to strike answers as frivolous, on the ground that such motions are 
in effect demurrers. The latter position seems consonant neither 
with the former, nor with the intent of the legislature in 1895, when, 
by chapter 212, it deleted from section 3069! the order striking out 
frivolous answers, demurrers and replies. The decision in Jacobs v. 
Beebe,'* following closely that deletion, seems founded on better 
authority than the decision in the principal case. 





*Witt v. Wonser, 195 Wis. 593, 219 N. W. 344 (1928). 
*201 Wis. 572, 230 N. W. 720 (1930). 

°179 Wis. 556, 192 N. W. 42 (1923). 

* 211 Wis. 149, 246 N. W. 569 (1933). 

“257 N. W. 163 (Wis. 1934). 

™ Now §274.33. 

* Supra note 4. 
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It may be observed, however, that although the court has deviated 
from the intent of the legislature, no substantial rights are denied 
the parties. It seems proper for the court to treat a motion to strike 
a defense as frivolous, as a misnomer, and call it a demurrer, if 
it shows on its face, as required by the principal case, that it is 
based on one of the statutory grounds for demurrer. 

Donatp C. Hee. 


NEWS OF THE SCHOOL 


ORDER OF THE Coir: The following members of the senior class 
were initiated into the Wisconsin chapter of the Order of the Coif 
on May 22, 1935: Herbert Leo Abraham, Orrin Bryan Evans, 
Raymond Irving Geraldson, Vartak Kerovpé Gulbankian, Donald 
Chester Heide, Richard Smith Hippenmeyer, Robert Ternes Murphy, 
William Alexander Platz, David Previant, Edward Stanley Rector, 
Roy Gustave Tulane and Egbert Semmann Wengert. At the same 
time Mr. Justice George B. Nelson, of the Wisconsin Supreme Court, 
was initiated as an honorary member. 


ScHOLARSHIPS: For the first time several scholarships have been 
made available for law students. The Wisconsin Law Alumni Asso- 
ciation organized last winter has set aside four scholarships of $125 
each. These have been awarded to the following students who have 
completed their second year of law: Charles Nieman of Beloit, Lee 
Beznor of Hartford and Albert Nohr of Merrill. The fourth re- 
cipient will be selected this summer. It is expected that these schol- 
arships, which are outright grants and which are made on the com- 
bined basis of scholastic attainment and need, will be offered an- 
nually. The Dane County Bar Association voted three scholarships of 
$50 each, also awarded on the basis of attainment and need. Two stu- 
dents who have completed their first year of law, Hilbert Zarky of 
Madison and John Frampton of Appleton, have been awarded these 
scholarships, and the third recipient will be selected this summer. 
It is not known whether similar scholarships will be made available 
in the future by the Dane County Bar Association. 

The purpose of each of these scholarships is to relieve promis- 
ing students from some of the heavy burden of outside work which 
they are engaging in so that they may have more time to devote to 
their studies. 

The Wisconsin Law Alumni Association has been seeking contri- 
butions from members of the bar to its scholarship fund which is 
known as the “Burr W. Jones Scholarship Fund.” Contributions are 
being received by Charles H. Crownhart, Jr., Treasurer, Tenney 
Building, Madison. Justice Jones in his will bequeathed $2,000 to 
the law school loan fund, which was established some years ago in 
his name. This generous bequest will be of very great assistance in 
providing small sums to be loaned to students for the purpose of 
enabling them to tide over some emergencies. The real need of the 
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school now is for an adequate scholarship fund from which outright 
grants can be made to the most promising students who are skimp- 
ing their law course because of the necessity of earning a living 
while in school. 


Wisconsin Law FELLowsuips: The three members of the grad- 
uating class who have been appointed Fellows in Law for the school 
year 1935-36 are the following: Donald C. Heide, Robert T. Murphy 
and Roy G. Tulane. These fellowships, awarded annually to gradu- 
ates of outstanding scholarship, enable the students to study the ad- 
ministrative departments of the State Government, and upon com- 
pletion of a thesis, lead to the degree of Doctor of Juridical Science. 
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